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Title  3— 

The  President 


Executive  Order  13523 — Half-Day  Closing  of  Executive  Departments  and 
Agencies  on  Thursday,  December  24,  2009 

Correction 


In  Presidential  document  E9-30020  beginning  on  page  66563  in  the  issue 
of  Wednesday,  December  16,  2009,  make  the  following  correction: 

On  page  66563,  the  Executive  Order  number  and  date  line  should  read 
“Executive  Order  13523  of  December  11,  2009”. 


(FR  Doc.  Z9-30020 
Filed  12-17-09;  8:45  am] 
Billing  Code  1505-01-D 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  APHIS-200»-0036] 

Karnal  Bunt;  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Kamal  hunt 
regulations  to  remove  certain  areas  or 
fields  in  Riverside  County,  CA,  firom  the 
list  of  regulated  areas  based  on  our 
determination  that  those  areas  or  fields 
meet  our  criteria  for  release  from 
regulation  of  Kamahbunt,  a  fungal 
disease  of  wheat.  This  interim  rule 
relieved  restrictions  on  certain  areas  or 
fields  that  are  no  longer  necessary. 
DATES:  Effective  on  December  18,  2009, 
we  are  adopting  as  a  final  rule  the 
interim  rule  that  was  published  at  74  FR 
26774-26777  on  June  4,  2009,  and  that 
was  corrected  in  a  document  that  was 
published  at  74  FR  27423  on  June  10, 
2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Lynn  Evans-Goldner,  Kamal  Bunt 
Program  Manager,  Plant  Pathogen  and 
Weed  Programs,  EDP,  PPQ,  APHIS,  4700 
River  Road  Unit  26,  Riverdale,  MD 
20737-1236;  (301)  734-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Kamal  bunt  is  a  fungal  disease  of 
wheat  [Triticum  aestivum),  dunun 
wheat  [Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Karnal  bunt  is 
caused  by  the  fungus  Tilletia  indica  ' 
(Mitra)  Mundkur  and  is  spread 


primarily  through  the  planting  of 
infected  seed  followed  by  very  specific 
environmental  conditions  matched 
during  specific  stages  of  wheat  growth. 
The  U.S.  Department  of  Agriculture’s 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  regulates  the  movement 
of  articles  in  the  United  States  that 
could  spread  Kamal  bunt  and  works 
toward  eventual  eradication  of  Karnal 
bunt  through  bio-sanitary  measures. 

In  an  interim  mle  '  effective  and 
published  in  the  Federal  Register  on 
June  4,  2009  (74  FR  26774-26777, 

Docket  No.  APHIS-2d09-0036),  we 
amended  the  Karnal  bunt  regulations 
contained  in  7  CFR  301.89-1  through 
301.89-16  by  removing  certain  areas  or 
fields  in  Riverside  County,  CA,  from  the 
list  of  regulated  areas  in  §  301.89-3(g). 
That  action  was  based  on  our 
determination  that  these  fields  or  areas 
are  eligible  for  release  from  regulation 
under  the  criteria  in  §  301.89-3(f).  The 
interim  rule  relieved  restrictions  on 
fields  within  those  areas  that  were  no 
longer  necessary.  As  a  result  of  the 
interim  rule,  286  fields  and  8,226  acres 
were  removed  from  the  list  of  regulated 
areas  in  Riverside  County,  CA;  35,271 
acres  in  Riverside  County  remain 
regulated  for  Kamal  bunt. 

Comments  on  the  interim  mle  were 
required  to  be  received  on  or  before 
August  3,  2009.  We  received  one 
comment  by  that  date,  from  a  wheat 
industry  organization.  The  commenter 
supported  the  interim  mle.  Therefore, 
for  the  reasons  given  in  the  interim  mle, 
we  are  adopting  the  interim  mle  as  a 
final  mle  without  change. 

This  action  also  affirms  the 
information  contained  in  the  interim 
mle  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 


*  To  view  the  interim  rule,  a  correction  to  the 
interim  rule,  and  the  comment  we  received,  go  to 
{http://www.reguIations.gov/fdmspubIic/ 
component/main?main=DocketDetail&-d=  APHIS- 
2009-0036). 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

■  Accordingly,  we  are  adopting  as  a 
final  mle,  without  change,  the  interim 
rule  amending  7  CFR  part  301  that  was 
published  at  74  FR  26774-26777  on  June 
4,  2009,  and  that  was  corrected  in  a 
document  that  was  published  at  74  FR 
27423  on  June  10,  2009, 

Done  in  Washington,  DC,  this  11**>  day 
of  December  2009. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  E9-30130  Filed  12-17-09:  8:45  am) 
BILUNG  CODE;  3410-34-S 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 

[Docket  No.  APHIS-2009-0046] 

Tuberculosis  in  Cattle  and  Bison;  State 
and  Zone  Designations;  Michigan 

agency:  Animal  and  Plant  Healtli 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  apd  request  for 
comments. 

SUMMARY:  We  are  amending  the  bovine 
tuberculosis  regulations  to  adjust  tbe 
boundaries  of  the  modified  accredited 
and  modified  accredited  advanced 
tuberculosis  risk  classification  zones  for 
the  State  of  Michigan.  We  have 
determined  that  Antrim,  Charlevoix, 
Cheboygan,  Crawford,  Emmet,  and 
Otsego  Counties,  MI,  which  are 
currently  designated  as  modified 
accredited,  now  meet  our  requirements 
for  modified  accredited  advanced  status. 
Therefore,  we  are  removing  these  six 
counties  from  the  list' of  modified 
accredited  zones  and  adding  them  to  the 
list  of  modified  accredited  advanced 
zones.  This  action  lessens  restrictions 
on  the  interstate  movement  of  cattle  and 
bison  from  these  areas  of  Michigan. 
DATES:  This  interim  rule  is  effective 
December  18,  2009.  We  will  consider  all 
comments  that  we  receive  on  or  before 
February  16,  2010. 

Compliance  Date:  The  date  for 
complying  with  the  identification 
requirements  for  sexually  intact  heifers 
moving  from  the  modified  accredited 
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advanced  zone  in  Michigan  to  approved 
feedlots  and  for  steers  and  spayed 
heifers  moving  from  the  modified 
accredited  advanced  zone  in  Michigan 
to  any  destination  (9  CFR  77.10(b)),  and 
for  complying  with  the  identification 
and  certification  requirements  for 
sexually  intact  heifers  moving  from  the 
modified  accredited  advanced  zone  in 
Michigan  to  unapproved  feedlots  (9  CFR 
77.10(d)),  is  delayed  until  further  notice. 
The  compliance  date  for  all  other 
provisions  in  9  CFR  part  77  applicable 
to  the  interstate  movement  of  cattle  and 
bison  from  the  State  of  Michigan  is 
December  18,  2009. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
[http  ://ww\v.reguIa  tions.gov/ 
fdmspublic/component/ 
main?main=DocketDetaiI&'d= APHIS- 
2009-0046)  to  submit  or  view  comments 
and  to  view  supporting  and  related 
materials  available  electronically. 

•  Postal  Mail /Commercial  Delivery: 
Please  send  two  copies  of  your  comment 
to  Docket  No.  APHIS-2009-0046, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  APHIS- 
2009-0046. 

Reading  Room:  You  may  read  any 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 

Washington,  DC.  Normal  reading  room 
hours  are  8a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  is  available  on  the  Internet  at 
lbttp://www.aphis.usda.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr.  ’ 
C.  William  Hench,  Senior  Staff 
Veterinarian,  Eradication  and 
Surveillance  Team,  National  Center  for 
Animal  Health  Programs,  VS,  APHIS, 
2150  Centre  Avenue,  Building  B-3E20, 
Fort  Collins,  CO  80526-8117;  (970)494- 
7378. 

SUPPLEMENTARY  INFORMATION: 
Background 

Bovine  tuberculosis  is  a  contagious 
and  infectious  granulomatous  disease 
caused  by  the  bacterium  Mycobacterium 
bovis.  Although  commonly  defined  as  a 
chronic  debilitating  disease,  bovine 
tuberculosis  can  occasionally  assume  an 
acute,  rapidly  progressive  course.  While 


any  body  tissue  can  be  affected,  lesions 
are  most  frequently  observed  in  the 
lymph  nodes,  lungs,  intestines,  liver, 
spleen,  pleura,  and  peritoneum. 

Although  cattle  are  considered  to  be  the 
true  hosts  of  M.  bovis,  the  disease  has 
been  reported  in  several  other  species  of 
both  domestic  and  nondomestic 
animals,  as  well  as  in  humans. 

At  the  beginning  of  the  past  century, 
tuberculosis  caused  more  losses  of 
livestock  than  all  other  livestock 
diseases  combined.  This  prompted  the 
establishment  in  the  United  States  of  the 
National  Cooperative  State/Federal 
Bovine  Tuberculosis  Eradication 
Program  for  tuberculosis  in  livestock. 

In  carrying  out  the  national 
eradication  program,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
issues  and  enforces  regulations.  The 
regulations  require  the  testing  of  cattle 
and  bison  for  tuberculosis,  define  the 
Federal  tuberculosis  status  levels  for 
States  or  zones  (accredited-free, 
modified  accredited  advanced,  modified 
accredited,  accreditation  preparatory, 
and  nonaccredited),  provide  the  criteria 
for  attaining  and  maintaining  those 
status  levels,  and  contain  testing  and 
movement  requirements  for  cattle  and 
bison  leaving  States  or  zones  of  a 
particular  status  level.  These  regulations 
are  contained  in  9  CFR  part  77  (referred 
to  below  as  the  regulations)  and  in  the 
Bovine  Tuberculosis  Eradication 
Uniform  Methods  and  Rules,  1999 
(UMR),  which  is  incorporated  by 
reference  into  the  regulations.  The 
regulations  restrict  the  interstate 
movement  of  cattle,  bison,  and  captive 
cervids  to  prevent  the  spread  of 
tuberculosis.  Subpart  B  of  the 
regulations  contains  requirements  for 
the  interstate  movement  of  cattle  and 
bison  not  known  to  be  infected  with  or 
exposed  to  tuberculosis.  The  interstate 
movement  requirements  depend  upon 
whether  the  animals  are  moved  from  an 
accredited-free  State  or  zone,  modified 
accredited  advanced  State  or  zone, 
modified  accredited  State  or  zone, 
accreditation  preparatory  State  or  zone, 
or  nonaccredited  State  or  zone. 

Request  for  Boundary  Adjustment  of 
Modified  Accredited  Advanced  Zone  in 
Michigan 

The  status  of  a  State  or  zone  is  based 
on  its  freedom  from  evidence  of 
tuberculosis  in  cattle  and  bison,  the 
effectiveness  of  the  State’s  tuberculosis 
eradication  program,  and  the  degree  of 
the  State’s  compliance  with  the 
standards  for  cattle  and  bison  contained 
in  the  UMR.  In  addition,  the  regulations 
allow  that  a  State  may  request  split- 
State  status  via  partitioning  into  specific 
geographic  regions  or  zones  with 


differential  status  designations  if  bovine 
tuberculosis  is  detected  in  a  portion  of 
a  State  and  the  State  demonstrates  that 
it  meets  certain  criteria  with  regard  to 
zone  classification. 

The  State  of  Michigan  is  currently 
divided  into  three  zones  with  different 
classifications.  The  first  zone,  which  is 
classified  as  accredited-free,  is 
comprised  of  an  area  in  Michigan 
known  as  the  Upper  Peninsula  that 
comprises  Alger,  Baraga,  Chippewa, 
Delta,  Dickinson,  Gogebic,  Houghton, 
Iron,  Keweenaw,  Luce,  Mackinac, 
Marquette,  Menominee,  Ontonagon,  and 
Schoolcraft  Counties.  The  second  zone, 
which  is  classified  as  modified 
accredited,  comprises  Alcona,  Alpena, 
Antrim,  Charlevoix,  Cheboygan, 
Crawford,  Emmet,  Montmorency, 

Oscoda,  Otsego,  and  Presque  Isle 
Counties  and  those  portions  of  Iosco 
and  Ogemaw  Counties  that  are  north  of 
the  southernmost  boundary  of  the 
Huron  National  Forest  and  the  Au  Sable 
State  Forest.  The  third  zone  covers  the 
remainder  of  the  State  and  is  classified 
as  modified  accredited  advanced. 

We  have  received  a  request  from  the 
State  of  Michigan  for  an  addition  to  the 
modified  accredited  advanced  zone. 
Specifically,  State  animal  health 
officials  asked  that  the  status  of  Antrim, 
Charlevoix,  Cheboygan,  Crawford, 
Emmet,  and  Otsego  Counties  be  raised 
from  modified  accredited  to  modified 
accredited  advanced.  In  their  request, 
Michigan  officials  demonstrated  to 
APHIS  that  the  counties  listed  above 
meet  the  criteria  for  modified  accredited 
advanced  status  set  forth  in  the 
definition  of  modified  accredited 
advanced  State  or  zone  in  §  77.5  of  the 
regulations,  which  proyides  that  the 
Administrator  may  allow  a  State  or  zone 
with  fewer  than  30,000  herds  to  have  up 
to  3  affected  herds  for  each  of  the  most 
recent  2  years.  The  six  counties  listed  in 
Michigan’s  status  upgrade  request 
contain  a  total  of  570  herds  of  cattle  and 
bison.  In  accordance  with  the 
regulations,  Michigan  has  demonstrated 
that  each  of  these  counties,  which  have 
been  classified  as  modified  accredited, 
has  had  fewer  than  3  affected  herds  for 
each  of  the  most  recent  2  years. 
Additionally,  the  State  complies  with 
the  conditions  of  the  UMR. 

Based  on  our  evaluation  of  Michigan’s 
request  in  light  of  the  criteria  set  forth 
in  the  regulations,  we  have  determined 
that  Antrim,  Charlevoix,  Cheboygan, 
Crawford,  Emmet,  and  Otsego  Counties 
meet  the  requirements  listed  in  the 
regulations  for  modified  accredited 
advanced  status.  Therefore,  we  are 
classifying  those  counties  as  modified 
accredited  advanced  and  removing  them 
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from  Michigan’s  modified  accredited 
zone. 

Immediate  Action 

Immediate  action  is  warranted  to 
relieve  restrictions  on  the  interstate 
movement  of  cattle  and  bison  from  the 
newly  classified  modified  accredited 
advanced  zone  in  Michigan.  Under 
these  circumstances,  the  Administrator 
has  determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than. 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 

After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  we  have  analyzed  the 
•  potential  economic  effects  of  this  action 
on  small  entities.The  analysis  is 
summarized  below.The  full  analysis 
may  be  viewed  on  the  Regulations.gov 
Web  site  (see  ADDRESSES 'above  for 
instructions  for  accessing 
Regulations.gov)  or  obtained  from  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Michigan  currently  has  three  bovine 
tuberculosis  status  zones:  Accredited- 
free,  modified  accredited  advanced,  and 
modified  accredited.  This  rule  will 
reclassify  six  counties  from  modified 
accredited  to  modified  accredited 
advanced.  The  elevation  of  an  area  to 
modified  accredited  advanced  status 
from  modified  accredited  status 
removes  certain  interstate  movement 
and  whole  herd  bovine  tuberculosis 
testing  requirements.  Cattle  owners  will 
benefit  from  time  savings  and  reduced 
costs  associated  with  bovine 
tuberculosis  testing.  The  annual  cost 
savings  to  all  producers  could  be 
between  $266,000  and  $400,000. 
However,  the  six  counties  covered  in 
this  rule  account  for  less  than  4  percent 
of  cattle  operations  and  less  than  2 
percent  of  the  total  number  of  cattle  in 
the  State  of  Michigan.  In  addition, 
bovine  tuberculosis  testing  costs  are 
about  1  percent  or  less  of  the  value  of 
the  cattle  tested.  Thus;  the  expected 
savings  will  be  relatively  small. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  ha.s 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a' substantial  number  of  small  entities. 

Executive  Order  12372 

This  progfam/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpari  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Has  no  retroactive 
effect  and  (2)  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

■  Accordingly,  we  are  amending  9  CFR 
part  77  as  follows: 

PART  77— TUBERCULOSIS 

■  1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22, 
2.80,  and  371.4. 

■  2.  In  §  77.11,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  77.1 1  Modified  accredited  States  or 
zones.  ' 

it  *  it  it  * 

(b)  *  *  * 

(1)  A  zone  in  Michigan  that  comprises 
Alcona,  Alpena,  Montmorency,  Oscoda, 
and  Presque  Isle  Counties  and  those 
portions  of  Iosco  and  Ogemaw  Counties 
that  are  north  of  the  southernmost 
boundary  of  the  Huron  National  Forest 
and  the  Au  Sable  State  Forest. 
***** 

Done  in  Washington,  DC,  this  11***  day 
of  December  2009. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  E9-30128  Filed  12-17-09:  7:31  am] 
BILLING  CODE:  3410-34-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD^9475] 

RIN  1545-BF83 

Corporate  Reorganizations; 
Distributions  Under  Sections 
368(aK1HD)  and  354(b)<1)(B) , 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury'. 

ACTION:  Final  regulations  and  removal  of 
temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  368  of  the 
Internal  Revenue  Code  (Code).  The 
regulations  provide  guidance  regarding 
the  qualification  o^  certain  transactions 
as  reorganizations  described  in  section 
368(a)(1)(D)  where  no  stock  and/or 
securities  of  the  acquiring  corporation  is 
issued  and  distributed  in  the 
transaction.  This  document  also 
contains  final  regulations  under  section 
358  that  provide  guidance  regarding  the 
determination  of  the  basis  of  stock  or 
securities  in  a  reorganization  described 
in  section  368(a)(1)(D)  where  no  stock 
and/or  securities  of  the  acquiring 
corporation  is  issued  and  distributed  in 
the  transaction.  This  document  also 
contains  final  regulations  under  section 
1502  that  govern  reorganizations 
described  in  section  368(a)(1)(D) 
involving  members  of  a  consolidated 
group.  These  regulations  affect 
corporations  engaging  in  such 
transactions  and  their  shareholders. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  December  18,  2009. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.368-2(l)(4)(i). 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  A.  Decker,  (202)  622-7790  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Code  provides  general 
nonrecognition  treatment-for 
reorganizations  specifically  de.scribed  in 
section  368(a).  Section  368(a)(1)(D) 
describes  as  a  reorganization  a  transfer 
by  a  corporation  (transferor  corporation) 
of  all  or  a  part  of  its  assets  to  another 
corporation  (transferee  corporation)  if, 
immediately  after  the  transfer,  the 
transferor  corporation  or  one  or  more  of 
its  shareholders  (including  persons  who 
were  shareholders  immediately  before 
the  transfer),  or  any  combination 
thereof,  is  in  control  of  the  transferee 
corporation;  but  only  if  stock  or 
securities  of  the  controlled  corporation 
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are  distributed  in  pursuance  of  a  plan  of 
reorganization  in  a  transaction  that 
qualifies  under  section  354,  355,  or  356. 

Section  354(a)(1)  provides  that  no 
gain  or  loss  shall  be  recognized  if  stock 
or  securities  in  a  corporation  that  is  a 
party  to  a  reorganization  are,  in  . 
pursuance  of  the  plan  of  reorganization, 
exchanged  solely  for  stock  or  securities 
in  such  corporation  or  in  another 
corporation  that  is  a  party  to  the 
reorgani-ration.  Section  354(b)(1)(B) 
provides  that  section  354(a)(1)  shall  not 
apply  to  an  exchange  in  pursuance  of  a 
plan  of  reorganization  described  in 
section  368(a)(1)(D)  unless  the 
transferee  corporation  acquires 
substantially  all  of  the  assets  of  the 
transferor  corporation,  and  the  stock, 
securities,  and  other  properties  received 
by  such  transferor  corporation,  as  well 
as  the  other  properties  of  such  transferor 
corporation,  are  distributed  in 
pursuance  of  the  plan  of  reorganization. 

Further,  section  356  provides  that  if 
section  354  or  355  would  apply  to  an 
exchange  but  for  the  fact  that  the 
property  received  in  the  exchange 
consists  not  only  of  property  permitted 
by  section  354  or  355  without  the 
recognition  of  gain  or  loss  but  also  of 
other  property  or  money,  then  the  gain, 
if  any,  to  the  recipient  shall  be 
recognized,  but  not  in  excess  of  the 
amount  of  money  and  fair  market  value 
of  such  other  property.  Accordingly,  in 
the  case  of  an  acquisitive  transaction, 
there  can  only  be  a  distribution  to 
which  section  354  or  356  applies  where 
the  target  shareholder(s)  receive  at  least 
some  property  permitted  to  be  received 
by  section  354. 

On  December  19,  2006,  the  IRS  and 
Treasury  Department  published  a  notice 
of  proposed  rulemaking  (REG-125632- 
06)  in  the  Federal  Register  (71  FR 
75898)  that  included  regulations  under 
section  368  (the  Temporary  Regulations) 
providing  guidance  regarding  whether 
the  distribution  requirement  under 
sections  368(a)(1)(D)  and  354(b)(1)(B)  is, 
satisfied  if  there  is  no  actual  distribution 
of  stock  and/or  securities.  The 
Temporary  Regulations  provide  that  the 
distribution  requirement  will  be 
satisfied  even  though  no  stock  and/or 
securities  is  actually  issued  in  the 
transaction  if  the  same  persons  or 
persons  own,  directly  or  indirectly,  all 
of  the  stock  of  the  transferor  and 
transferee  corporations  in  identical 
proportions.  In  such  cases,  the 
transferee  will  be  deemed  to  issue  a 
nominal  share  of  stock  to  the  transferor 
in  addition  to  the  actual  consideration 
exchanged  for  the  transferor’s  assets. 

The  nominal  share  is  then  deemed 
distributed  by  the  transferor  to  its 
shareholders  arid,  when  appropriate. 


further  transferred  through  chains  of 
ownership  to  the  extent  necessary  to 
reflect  the  actual  ownership  of  the 
transferor  and  transferee  corporations. 
The  IRS  and  Treasury  Department 
issued  the  Temporary  Regulations  in 
response  to  taxpayer  requests  regarding 
whether  certain  acquisitive  transactions 
can  qualify  as  reorganization&jiescribed 
in  section  368(a)(1)(D)  where  no  stock  of 
the  transferee  corporation  is  issued  and 
distributed  in  the  transaction  pending  a 
broader  study  of  issues  related  to 
acquisitive  section  368(a)(1)(D) 
reorganizations  in  general.  In  the  notice 
of  proposed  rulemaking,  the  IRS  and 
Treasury  Department  requested 
comments  on  the  Temporary 
Regulations  as  well  as  on  several 
broader  issues  discussed  below  relating 
to  acquisitive  section  368(a)(1)(D) 
reorganizations. 

On  February  27,  2007,  the  IRS  and 
Treasury  Department  published  a 
clarifying  amendment  to  the  Temporary 
Regulations  (REG— 157834-06)  in  the 
Federal  Register  (72  FR  9284-9285) 
providing  that  the  deemed  issuance  of 
the  nominal  share  of  stock  of  the 
transferee  corporation  in  a  transaction 
otherwise  described  in  section 
368(a)(1)(D)  does  not  apply  if  the 
transaction  otherwise  qualifies  as  a 
triangulcU’  reorganization  described  in 
§  1.358-6(b)(2)  or  section  368(a)(1)(G)  by 
reason  of  section  368(a)(2)(D). 

No  public  hearing  regarding  the 
Temporary  Regulations  was  requested 
or  held.  However,  comments  were 
received.  After  consideration  of  all  of 
the  comments,  the  Temporary 
Regulations  are  adopted  as  revised  by 
this  Treasury  decision.  The  principal 
comments  and  changes  are  discussed  in 
this  preamble. 

Explanation  of  Provisions 

These  final  regulations  retain  the 
rules  of  the  Temporary  Regulations,  but 
make  certain  modifications  to  the 
-  Temporary  Regulations  in  response  to 
comments  received.  The  following 
paragraphs  describe  the  most  significant 
comments  received  and  the  extent  to 
which  they  have  been  incorporated  into 
these  final  regulations. 

Meaningless  Gesture  Doctrine 

Notwithstanding  the  requirement  in 
section  368(a)(1)(D)  that  “stock  or 
securities  of  the  corporation  to  which 
the  assets  are  transferred  are  distributed 
in  a  transaction  which  qualifies  under 
section  354,  355,  or  356”,  the  IRS  and 
the  courts  have  not  required  the  actual 
issuance  and  distribution  of  stock  and/ 
or  securities  of  the  transferee 
corporation  in  circumstances  where  the 
same  person  or  persons  own  all  the 


stock  of  the  transferor  corporation  and 
the  transferee  corporation.  In  such 
circumstances,  the  IRS  and  the  courts 
have  viewed  an  issuance  of  stock  by  the 
transferee  corporation  to  be  a 
“meaningless  gesture”  not  mandated  by 
sections  368(a)(1)(D)  and  354(b).  See 
James  Armour,  Inc.  v.  Commissioner,  43 
T.C.  295,  307  (1964);  Wilson  v. 
Commissioner,  46  T.G.  334  (1966);  Rev. 
Rul.  70-240,  1970-1  CB  81.  In  the 
notice  of  proposed  rulemaking,  the  IRS 
and  Treasury  Department  requested 
comments  on  whether  the  meaningless 
gesture  doctrine  is  inconsistent  with  the 
distribution  requirement  in  sections 
368(a)(1)(D)  and  354(b)(1)(B),  especially 
in  situations  in  which  the  cash 
consideration  received  equals  the  full 
fair  market  value  of  the  property 
transferred  such  that  there  is  no  missing 
consideration  for  which  the  nominal 
share  of  stock  deemed  received  and 
distributed  could  substitute.  See 
§601.601(d)(2)(ii). 

Commentators  noted  that  the  doctrine 
is  appropriate  in  the  case  where  there  is 
some  excess  in  value  of  the  assets 
transferred  over  the  amount  of  cash 
received.  In  cases  where  the  cash 
received  is  equal  to  the  fair  market  value 
of  the  assets  transferred,  commentators 
agree  that  it  is  the  proper  approach 
because  as  a  policy  or  administrative 
matter  it  is  inappropriate  to  require  a 
different  outcome  when  the  only  factual 
difference  is  whether  there  is  a  nominal 
difference  between  the  value  of  the 
assets  and  the  cash  consideration 
received.  Commentators  noted  that 
deeming  the  distribution  requirement  to 
be  satisfied  in  order  to  prevent  an  asset 
sale  from  being  treated  as  a  taxable 
exchange  is  not  problematic  enough  to 
warrant  a  change  ft'om  Rev.  Rul.  70-240. 
Commentators  have  also  suggested  that 
the  final  regulations  clarify  that  the 
rules  apply  to  transactions  regardless  of 
whether  the  sum  paid  for  the 
transferor’s  assets  is  exactly  equal  to 
their  value. 

The  IRS  and  Treasury  Department 
agree  with  the  comments  received 
regarding  the  meaningless  gesture 
doctrine.  Accordingly,  these  final 
regulations  retain  the  rules  of  the 
Temporary  Regulations  which  are  based 
in  part  on  tlie  meaningless  gesture 
doctrine.  In  addition,  consistent  with 
the  IRS  and  Treasury  Department’s  view 
of  such  transactions  and  in  response  to 
comments,  the  final  regulations  provide 
that  if  no  consideration  is  received,  or 
the  value  of  the  consideration  received 
in  the  transaction  is  less  than  the  fair 
market  value  of  the  transferor 
corporation’s  assets,  the  transferee 
corporation  will  be  treated  as  issuing 
stock  with  a  value  equal  to  the  excpss 
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of  the  fair  market  value  of  the  transferee 
corporation’s  assets  over  the  value  of  the 
consideration  actually  received  in  the 
transaction.  The  final  regulations  further 
provide  that  if  the  value  of  the 
consideration  received  in  the 
transaction  is  equal  to  the  fair  market 
value  of  the  transferor  corporation’s 
assets,  the  transferee  corporation  will  be 
deemed  to  issue  a  nominal  share 
(discussed  in  this  preamble)  of  stock  to 
the  transferor  corporation  in  addition  to 
the  actual  consideration  exchanged  for 
the  transferor  corporation’s  assets. ' 

Issuance  of  Nominal  Share 

As  described  in  this  preamble,  if  the 
same  person  or  persons  own,  directly  or 
indirectly,  all  of  the  stock  of  the 
transferor  and  transferee  corporations  in 
identical  proportions  in  a  transaction 
otherwise  described  in  section 
368(a)(1)(D),  the  transferee  will  be 
deemed  to  issue  a  nominal  share  of 
stock  to  the  transferor  in  addition  to  the 
actual  consideration  exchanged  for  the 
transferor’s  assets.  The  nominal  share  is 
then  deemed  distributed  by  the 
transferor  to  its  shareholders  and,  when 
appropriate,  further  transferred  through 
the  chains  of  ownership  to  the  extent 
necessary  to  reflect  the  actual 
ownership  of  the  transferor  and 
transferee  corporations. 

Commentators  have  asked  for 
clarification  as  to  whether  the  deemed 
issuance  of  a  nominal  share  has  any  tax 
significance  beyond  satisfying  the 
distribution  requirement  of  section 
354(b)(1)(B).  Commentators  have 
suggested  that  instead  of  deeming  a 
stock  issuance  in  a  purported  section 
368(a)(1)(D)  reorganization,  the  final 
regulations  should  simply  state  that 
such  transactions  are  deemed  to  be 
transactions  described  in  section  356. 
Furthermore,  commentators  believe  that 
if  the  transferor  corporation  owns  stock 
of  the  transferee  corporation  before  the 
reorganization  and  the  transferor 
corporation  distributes  such  transferee 
corporation  stock  (and  no  other  stock)  to 
its  shareholders,  the  transaction  would 
qualify  under  section  354(b)(1)(B)  and 
therefore  would  qualify  under  section 
368(a)(1)(D).  Commentators  believe  the 
IRS  and  Treasury  Department  have  the 
authority  to  reach  that  result  without 
deeming  a  nominal  share  to  be  issued  as 
this  approach  has  been  adopted 
elsewhere.  See  §  1.368-2(d)(4)  (a 
subsidiary  liquidation  not  subject  to 
section  332  can  qualify  as  a  section 
368(a)(1)(C)  reorganization  by 
effectively  treating  old  and  cold 
subsidiary  stock  that  the  parent  holds  as 
exchanged  for  hypothetical  parent 
voting  stock  issued  in  exchange  for  the 
subsidiary’s  assets).  Commentators  have 


suggested  that  if  the  final  regulations 
retain  the  nominal  share  concept,  then 
the  final  regulations  should  clarify  that 
the  nominal  share  has  no  significance 
other  than  to  meet  the  distribution 
requirement  of  section  354(b)(1)(B). 

The  IRS  and  Treasury  Department 
have  carefully  considered  the  comments 
regarding  the  nominal  share  concept 
and  believe  that  it  is  preferable  to  an 
approach  that  simply  deems  the 
statutory  requirements  satisfied  because 
the  nominal  share  also  provides  a  useful 
mechanism  with  respect  to  stock  basis 
consequences  to  the  exchanging 
shareholder.  As  noted  above,  following 
the  deemed  issuance  of  the  nominal 
share,  it  is  deemed  distributed  by  the 
transferor  to  its  shareholders  and,  when 
appropriate,  further  transferred  through 
the  chains  of  ownership  to  the  extent 
necessary  to  reflect  the  actual 
ownership  of  the  transferor  and 
transferee  corporation  (the  final 
regulations  provide  similar  treatment 
where,  in  a  transaction  involving  no 
consideration  or  partial  consideration, 
the  transferee  corporation  is  deemed  to 
issue  stock).  Beyond  satisfying  section 
354(b)(1)(B),  the  IRS  and  Treasury 
Department  believe  that  the  nominal 
share  should  be  treated  as 
nonrecognition  property  under  section 
358(a),  and  thus  substituted  basis 
property.  Following  basis  adjustments 
(for  example,  under  section  358  or 
§  1.1502-32),  the  nominal  share 
preserves  remaining  basis,  if  any,  and 
facilitates  future  stock  gain  or  loss 
recognition  by  the  appropriate 
shareholder. 

With  respect  to  the  comment 
regarding  previously  owned  stock  of  the 
transferee  by  the  transferor  qualifying 
under  section  354(b)(1)(B),  this  raises 
issues  that  are  beyond  the  scope  of  this 
regulation  project  and  therefore  are  not 
addressed  in  this  document. 
Accordingly,  the  final  regulations  retain 
the  rule  that  if  the  same  persons  or 
persons  own,  directly  or  indirectly,  all 
of  the  stock  of  the  transferor  and 
transferee  corporations  in  identical 
proportions,  the  transferee  will  be 
deemed  to  issue  a  nominal  share  of 
stock  to  the  transferor  in  addition  to  the 
actual  consideration  exchanged  for  the 
transferor’s  assets. 

Basis  Allocation 

While  the  IRS  and  Treasury 
Department  believe  that  all  of  the 
normal  tax  consequences  occur  from  the 
issuance  of  a  nominal  share  in  a 
transaction  described  in  these  final 
regulations,  commentators  have  noted 
that  such  consequences  are  unclear  with 
respect  to  the  allocation  of  basis  in  the 
shares  of  the  stock  or  securities 


surrendered  when  the  consideration 
received  in  the  transaction  consists 
solely  of  cash.  While  commentators 
believe  that  the  basis  in  the  shares  of  the 
stock  or  securities  surrendered  should 
be  preserved  in  the  basis  of  the  stock  of 
the  transferee,  the  mechanics  of. 
achieving  this  result  are  unclear. 

The  regulations  under  §  1.358- 
2(a)(2)(iii)  address  how  basis  is 
determined  in  the  case  of  a 
reorganization  in  which  no  property  is 
received  or  property  (including  property 
permitted  by  section  354  to  be  received 
without  the  recognition  of  gain  or  “other 
property”  or  money)  with  a  fair  market 
value  less  than  that  of  the  stock  or 
securities  surrendered  is  received  in  the 
transaction.  The  regulations  treat  the 
acquiring  corporation  as  issuing  an 
amount  of  stock  equal  to  the  fair  market 
value  of  the  stock  surrendered,  less  any 
amount  of  consideration  actually 
received  by  the  exchanging  shareholder 
in  the  form  of  stock,  securities,  other 
property,  or  money.  The  basis  of  that 
deemed  issued  stock  is  determined  by 
reference  to  the  basis  of  the  shares 
surrendered  in  the  reorganization,  and 
adjusted  as  provided  in  the  regulations. 
The  shareholder’s  stock  in  the  acquiring 
corporation  is  then  treated  as  being 
recapitalized.  In  the  recapitalization,  the 
shareholder  is  treated  as  surrendering 
all  of  its  shares  of  the  acquiring 
corporation,  including  those  shares 
owned  immediately  prior  to  the 
reorganization  and  those  shares  the 
shareholder  is  deemed  to  receive,  in 
exchange’for  the  shares  that  the 
shareholder  actually  holds  immediately 
after  the  reorganization.  The  basis  of  the 
shares  that  the  shareholder  actually 
owns  is  determined  under  the  rules  that 
would  have  applied  had  the 
recapitalization  actually  occurred  with 
respect  to  the  shareholder’s  actual 
shares  and  the  shares  the  shareholder  is 
deemed  to  have  received.  However, 
these  rules  do  not  literally  apply  to  a 
transaction  involving  solely  other 
property  or  money  because  the  rules 
address  situations  in  which  a 
shareholder  of  the  target  corporation 
receives  no  property,  or  pfoperty  with  a 
fair  market  value  less  than  that  of  the 
stock  or  securities  the  shareholder 
.  surrendered  in  the  transaction. 

The  IRS  and  Treasury  Department 
agree  with  the  commentators  that  the 
basis  in  the  shares  of  the  stock 
surrendered  should  be  preserved  in  the 
basis  of  the  .stock  of  the  transferee  in  a 
transaction  described  in  these  final 
regulations.  The  IRS  and  Treasury 
Department  also  agree  that  current  law 
does  not  adequately  address  the  manner 
in  which  the  basis  in  the  shares  of  the 
stock  or  .securities  surrendered  is 


67056 


Federal  Register/ Vol.  74,  No.  242 /Friday,  December  18,  2009 /Rules  and  Regulations 


preserved  in  the  basis  of  the  stock  of  the 
transferee.  Accordingly,  the  regulations 
under  §  1.358-2(a)(2)(iii)  are  amended 
to  provide  that  in  the  case  of  a 
reorganization  in  which  the  property 
received  consists  solely  of  non¬ 
qualifying  property  equal  to  the  value  of 
the  assets  transferred  (as  well  as  a 
nominal  share  described  in  these  final 
regulations),  the  shareholder  or  security 
holder  may  designate  the  share  of  stock 
of  the  transferee  to  which  the  basis,  if 
any,  of  the  stock  or  securities 
surrendered  will  attach.  The  IRS  and 
Treasury  Department  believe  this 
approach  is  the  most  consistent  with 
current  law  regarding  basis 
determination  as  a  similar  result  would 
occur  under  §  1.358-2  if  stock  was 
actually  issued  in  the  transaction. 
Nonetheless,  as  part  of  its  broader  study 
of  basis  issues,  the  IRS  and  Treasury 
Department  will  re-examine  these 
regulations  and  the  rules  may  change 
upon  completion  of  this  broader  study. 

Application  of  Final  Regulations  to 
Consolidated  Groups 

In  the  notice  to  proposed  rulemaking, 
the  IRS  and  Treasury  Department 
requested  comments  on  whether  the 
Temporary  Regulations  should  apply 
when  the  parties  to  the  reorganization 
are  members  of  a  consolidated  group. 
Commentators  have  stated  that  the 
Temporary  Regulations  should  apply 
because  there  is  no  reason  to  distinguish 
a  consolidated  group  member’s 
reorganization  treatment  from  that  of  a 
member  of  a  nonconsolidated  affiliated 
group.  Commentators  have  suggested 
that  the  consolidated  return  regulations 
should  be  coordinated  with  the 
Temporary  Regulations.  Specifically, 

§  1.1502-13(f)(3)  provides  that,  in  the 
case  of  an  acquisitive  intercompany 
reorganization  involving  the  receipt  of 
money  or  other  property  (boot),  boot  is 
taken  into  account  immediately  after  the 
reorganization  in  a  separate  transaction. 
See  %  1.1502-13(f)(7),  Example  3  (an 
intercompany  reorganization  with  boot 
is  treated  as  if  the  acquirer  had  issued 
only  its  Stock  in  the  reorganization,  and 
the  deemed  shares  were  then  redeemed 
by  the  acquirer  in  exchange  for  the 
boot).  The  effect  of  this  rule  is  to  remove 
the  boot  from  section  356  (dividend 
within  gain  treatment)  and  treat  it  as 
received  in  a  redemption  which  is  in 
turn  taxed  as  a  section  301  distribution. 

Commentators  have  suggested  that  the 
nominal  share  concept  under  the 
Temporary  Regulations  is  consistent 
with  the  deemed  shares  in  Example  3 
under  §  1.1502-13(f)(7)  as  the  nominal 
share  fiction  deems  a  transaction  to 
qualify  as  a  section  368  reorganization, 
and  the  shares  deemed  issued  under  the 


§  1.1502-13(f)(3)  fiction  determine  the 
consequences  of  the  reorganization. 
Commentators  have  requested  that  an 
example  be  added  to  §  1.1502-13  to 
illustrate  the  intevaction  of  the 
Temporary  Regulations  and  §  1.1502- 
13(f)(3).  Specifically,  commentators 
have  requested  that  the  example  clarify 
that  the  nominal  share  does  not  exist  for 
any  purpose  other  than  to  satisfy  the 
distribution  requirement  of  section 
354(b)(1)(B).  Therefore,  §  1.1502-13(f)(3) 
should  apply  in  the  same  way  to  the 
post-reorganization  deemed  redemption 
of  stock  in  exchange  for  the  boot 
actually  received  (that  is,  as  if  the 
distributee  did  not  own  the  nominal 
share).  Commentators  believe  that  any 
remaining  stock  basis  or  ELA  in  the 
deemed  shares  under  the  §  1.1502- 
13(f)(3)  fiction  should  shift  to  the 
member(s)  that  actually  own  stock  in 
the  transferee  corporation  under  the 
principles  of  §  1.302-2(c). 

As  discussed  in  this  preamble,  the  IRS 
and  Treasury  Department  believe  that 
the  nominal  share  has  significance 
beyond  satisfaction  of  the  distribution 
requirement  of  section  354(b)(1)(B), 
most  notably  for  purposes  of 
determining  stock  basis  consequences  to 
the  appropriate  shareholder.  In  an  all 
cash  sale  of  assets  between  members  of 
a  consolidated  group,  the  IRS  and 
Treasury  Department  believe  that  giving 
significance  to  the  nominal  share  for 
purposes  beyond  the  distribution 
requirement  is  consistent  with  the 
fundamental  premise  underlying  the 
intercompany  transaction  deferral 
system  which  is  to  preserve  the  location 
of  gain  or  loss  within  a  consolidated 
group.  Therefore,  if  an  all  cash 
transaction  described  in  these  final 
regulations  occurs  between  members  of 
a  consolidated  group,  the  selling 
member  (S)  will  be  treated  as  receiving 
the  nominal  share  and  additional  stock 
of  the  buying  member  (B)  under 
-  §  1.1502-13(f)(3),  which  it  will 
distribute  to  its  shareholder  member  (M) 
in  liquidation.  Immediately  after  the 
sale,  the  B  stock  (with  the  exception  of 
the  nominal  share  which  is  still  held  by 
M)  received  by  M  is  treated  as 
redeemed,  and  the  redemption  is  treated 
under  section  302(d)  as  a  distribution  to 
ivhich  section  301  applies.  M’s  basis  in 
the  B  stock  will  be  reduced  under 
§  1.1502-32(b)(3)(v).  Under  the  rules  of 
§  1.302-2(c),  any  remaining  basis  will 
attach  to  the  nominal  share.  If 
applicable,  the  nominal  share  will  be 
further  transferred  through  chains  of 
ownership  to  the  extent  necessary  to 
reflect  the  actual  ownership  of  B.  An 
example  has  been  added  to  §  1.1502-13 
to  illustrate  the  interaction  of  these  final 


regulations  and  the  consolidated  return 
regulations. 

Additional  Comments  Received 

The  IRS  and  Treasury  Department 
also  requested  comments  on  the  extent, 
if  any,  to  which  the  continuity  of 
interest  requirement  should  apply  to  a 
reorganization  described  in  section 
368(a)(1)(D)  as  well  as  the  continued 
vitality  of  various  liquidation- 
reincorporation  authorities  after  the 
enactment  of  the  Tax  Reform  Act  of 
1986,  Public  Law  99-514  (100  Stat.  2085 
(1986)).  Comments  were  received  on 
these  issues.  The  IRS  and  Treasury 
Department  continue  to  study  these 
issues  as  part  of  a  broad  study  of 
reorganizations  under  section 
368(a)(1)(D). 

Additional  Comments  Requested 

The  IRS  and  Treasury  Department 
request  comments  on  the  application  of 
the  final  regulations  to  reorganizations 
involving  foreign  corporations  or 
shareholders,  including  comments 
regarding;  (1)  Whether  any  section  1248 
amount  attributable  to  the  stock  of  the 
transferor  corporation  can  be  preserved 
in  the  nominal  share  deemed  issued  by 
the  transferee  corporation;  (2)  the 
manner  in  which  earnings  and  profits 
(E&P)  are  (or  should  be)  taken  into 
account  for  purposes  of  section  902 
when  an  exchahging  shareholder 
recognizes  gain  under  section  356(a) 
that  is  treated  as  a  dividend  under 
section  356(a)(2)  from  the  E&P  of  the 
transferor  and  transferee  corporations 
(including  whether  the  E&P  of  the 
corporation  is  combined  for  this 
purpose  or  whether  an  ordering  rule 
applies);  (3)  whether  and  how  section 
902  should  apply  when  an  exchanging 
shareholder  does  not  actually  own  stock 
in  the  transferee  corporation  but  the 
exchanging  shareholder  recognizes  gain 
under  section  356(a)  that  is  treated  as  a 
dividend  firom  the  E&P  of  the  transferee 
corporation  (including  whether  a 
limitation  similar  to  that  of  section 
304(b)(5)  is  appropriate  in  such  cases); 
(4)  whether  and  how,  under  section  959, 
an  exchanging  shareholder  should  be 
able  to  access  previously  taxed  E&P  of 
a  foreign  transferor  and/or  transferee 
corporation  before  any  non-previously 
taxed  E&P  of  either  corporation;  and  (5) 
whether  and  how  section  897  applies  if 
the  transferor  corporation  is  a  United 
States  real  property  holding  corporation 
with  at  least  one  foreign  shareholder. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  kction  as  defined  in 
Executive  Order  12866.  Therefore,  a 
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regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significcmt  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  these  regulations  primarily 
affect  affiliated  groups  of  corporations 
that  have  elected  to  file  consolidated 
returns,  which  tend  to  be  larger 
businesses,  and,  moreover,  that  any 
burden  on  taxpayers  is  minimal. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f)  - 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Bruce  A.  Decker,  Office  of 
Associate  Chief  Counsel  (Corporate). 
However,  other  perstannel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  .26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *  *  * 

■  Par.  2.  Section  1.358-2  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(2)(iii)  to  read  as  follows: 

§  1 .358-2  Allocation  of  basis  among 
nonrecognition  property. 

(a)  *  *  * 

(2)  *  *  * 

(iii)  *  *  *  If  a  shareholder  or  security 
holder  surrenders  a  share  of  stock  or  a 
security  in  a  transaction  utider  the  terms 
of  section  354  (or  so  much  of  section 
356  as  relates  to  section  354)  in  which 
such  shareholder  or  security  holder  is 
deemed  to  receive  a  nominal  share 
described  in  §  1.368-2(1),  such 
shareholder  may,  after  adjusting  the 
basis  of  the  nominal  share  in  accordance 
with  the  rules  of  this  section  and 
§  1.358-1,  designate  the  share  of  stock  of 
the  issuing  corporation  to  which  the 
basis,  if  any,  of  the  nominal  share  will 
attach. 


■  Par.  3.  Section  1 .368-2  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  1 .368-2  Definition  of  terms. 
***** 

(1)  Certain  transactions  treated  as 
reorganizations  described  in  section 
368(a)(l  )(D)—{1)  General  rule.  In  order 
to  qualify  as  a  reorganization  under 
section  368(a)(1)(D),  a  corporation 
(transferor  corporation)  must  transfer  all 
or  part  of  its  assets  to  another 
corporation  (transferee  corporation)  and 
immediately  after  the  transfer  the 
transferor  corporation,  or  one  or  more  of 
its  shareholders  (including  persons  who 
were  shareholders  immediately  before 
the  transfer),  or  any  combination 
thereof,  must  be  in  control  of  the 
transferee  corporation;  but  only  if,  in 
pursuance  of  the  plan,  stock  or 
securities  of  the  transferee  are 
distributed  in  a  transaction  which  ■ 
qualifies  under  section  354,  355,  or  356. 

(2)  Distribution  requirement — (i)  In 
general.  For  purposes  of  paragraph  (1)(1) 
of  this  section,  a  transaction  otherwise 
described  in  section  368(a)(1)(D)  will  be 
treated  as  satisfying  the  requirements  of 
sections  368(a)(1)(D)  and  354(b)(1)(B) 
notwithstanding  that  there  is  no  actual 
issuance  of  stock  and/or  securities  of  the 
transferee  corporation  if  the  same 
person  or  persons  own,  directly  or 
indirectly,  all  of  the  stock  of  the 
transferor  and  transferee  corporations  in 
identical  proportions.  In  cases  where  no 
consideration  is  received  or  the  value  of 
the  consideration  received  in  the 
transaction  is  less  than  the  fair  market 
value  of  the  transferor  corporation’s 
assets,  the  transferee  corporation  will  be 
treated  as  issuing  stock  with  a  value 
equal  to  the  excess  of  the  fair  market 
value  of  the  transferor  corporation’s 
assets  over  the  value  of  the 
consideration  actually  received  in  the 
transaction.  In  cases  where  the  value  of 
the  consideration  received  in  the 
transaction  is  equal  to  the  fair  market 
value  of  the  transferor  corporation’s 
assets,  the  transferee  corporation  will  be 
deemed  to  issue  a  nominal  share  of 
stock  to  the  transferor  corporation  in 
addition  to  the  actual  consideration 
exchanged  for  the  transferor 
corporation’s  assets.  The  nominal  share 
of  stock  in  the  transferee  corporation 
will  then  be  deemed  distributed  by  the 
transferor  corporation  to  the 
shareholders  of  the  transferor 
corporation,  as  part  of  the  exchange  for 
the  stock  of  such  shareholders.  Where 
appropriate,  the  nominal  share  will  be 
further  transferred  through  chains  of 
ownership  to  the  extent  necessary  to 
reflect  the  actual  ownership  of  the 
transferor  and  transferee  corporations. 
Similar  treatment  to  that  of  the 


preceding  two  sentences  shall  apply 
where  the  transferee  corporation  is 
treated-as  issuing  stock  with  a  value 
equal  to  the  excess  of  the  fair  market 
value  of  the  transferor  corporation’s 
assets  over  the  value  of  the 
consideration  actually  received  in  the 
transaction. 

(ii)  Attribution.  For  purposes  of 

paragraph  (l)(2)(i)  of  this  section, 
ownership  of  stock  will  be  determined 
by  applying  the  principles  of  section 
318(a)(2)  without  regard  to  the  50  * 

percent  limitation  in  section 
318(a)(2)(C).  In  addition,  an  individual 
and  all  members  of  his  family  described 
in  section  318(a)(1)  shall  be  treated  as 
one  individual. 

(iii)  De  minimis  variations  in 
ownership  and  certain  stock  not  taken 
into  account.  For  purposes  of  paragraph 
(l)(2)(i)  of  this  section,  the  same  person 
or  persons  will  be  treated  as  owning, 
directly  or  indirectly,  all  of  the  stock  of 
the  transferor  and  transferee 
corporations  in  identical  proportions 
notwithstanding  the  fact  that  there  is  a 
de  minimis  variation  in  shareholder 
identity  or  proportionality  of 
ownership.  Additionally,  for  purposes 
of  paragraph  (l)(2)(i)  of  this  section, 
stock  described  in  section  1504(a)(4)  is 
not  taken  into  account. 

(iv)  Exception.  Paragraph  (1)(2)  of  this 
section  does  not  apply  to  a  traiisaction 
otherwise  described  in  §  1.358-6(b)(2) 
or  section  368(a)(1)(G)  by  reason  of 
section  368(a)(2)(D). 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  paragraph  (1) 
of  this  section.  For  purposes  of  these 
examples,  each  of  A,  B,  C,  and  D  is  an 
individual,  T  is  the  acquired 
corporation,  S  is  the  acquiring 
corporation,  P  is  the  parent  corporation, 
and  each  of  Si,  S2,  S3,  and  S4  is  a  direct 
or  indirect  subsidiary  of  P.  Further,  all 
of  the  requirements  of  section 
368(a)(1)(D)  other  than  the  requirement 
that  stock  or  securities  be  distributed  in 
a  transaction  to  which  section  354  or 
356  applies  are  satisfied.  The  examples 
are  as  follows: 

Example  1.  A  owns  all  the  stock  of  T  and 
S.  The  T  stock  has  a  fair  market  value  of 
SlOOx.  T  sells  all  of  its  assets  to  S  in 
exchange  for  SlOOx  of  cash  and  immediately 
liquidates.  Because  there  is  complete 
shareholder  identity  and  proportionality  of 
ownership  in  T  and  S,  under  paragraph 
(l)(2)(i)  of  this  section,  the  requirements  of 
sections  368(a)(1)(D)  and  354(h)(1)(B)  are 
treated  as  satisfied  notwithstanding  the  fact 
that  no  S  stock  is  issued.  Pursuant  to 
paragraph  (l)(2)(i)  of  this  section,  S  will  he 
deemed  to  issue  a  nominal  share  of  S  stock 
to  T  in  addition  to  the  SlOOx  of  cash  actually 
exchanged  for  the  T  assets,  and  T  will  be 
deemed  to  distribute  all  such  consideration 
to  A.  The  transaction  qualifies  as  a 
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reorganization  described  in  section 
368(a)(1)(D). 

Example  2.  Tlie  facts  are  the  same  as  in 
Example  1  except  that  C,  A’s  son,  owns  all 
of  the  stock  of  S.  Under  paragraph  (l)(2)(ii) 
of  this  section,  A  and  C  are  treated  as  one 
individual.  Accordingly,  there  is  complete 
shareholder  identity  and  proportionality  of 
ownership  in  T  and  S.  Therefore,  uhder 
paragraph  (l)(2)(i)  of  this  section,  the 
requirements  of  sections  368(a)(1)(D)  and 
354(b)(1)(B)  are  treated  as  satisfied 
notwithstanding  the  fact  that  no  S  stock  is 
issued.  Pursuant  to  paragraph  (l)(2)(i)  of  this 
section,  S  will  be  deemed  to  i-ssue  a  nominal 
share  of  S  stock  to  T  in  addition  to  the  SlOOx 
of  cash  actually  exchanged  for  the  T  assets, 
and  T  will  be  deemed  to  distribute  all  such 
consideration  to  A.  A  will  be  deemed  to 
transfer  the  nominal  share  of  S  stock  to  C. 

The  transaction  qualifies  as  a  reorganization 
described  in  section  368(a)(1)(D). 

Example  3.  P  owns  all  of  the  stock  of  Si 
and  S2.  Si  owns  all  of  the  stock  of  S3,  which 
owns  all  of  the  stock  of  T.  S2  owns  all  of  the 
stock  of  S4,  which  owns  all  of  the  stock  of 
S.  The  T  stock  has  a  fair  market  value  of 
$70x.  T  sells  all  of  its  assets  to  S  in  exchange 
for  $70x  of  cash  and  immediately  liquidates. 
Under  paragraph  (l)(2)(ii)  of  this  section, 
there  is  indirect,  complete  shareholder 
identity  and  proportionality  of  ownership  in 
T  and  S.  Accordingly,  the  requirements  of 
sections  368(a)(1)(D)  and  354(h)(1)(B)  are 
treated  as  satisfied  notwithstanding  the  fact 
that  no  S  stock  is  issued.  Pursuant  to 
paragraph  (l)(2)(i)  of  this  section,  S  will  be  - 
deemed  to  issue  a  nominal  share  of  S  stock 
to  T  in  addition  to  the  $70x  of  cash  actually 
exchanged  for  the  T  assets,  and  T  will  be 
deemed  to  distribute  all  such  consideration 
to  S3.  S3  will  be  deemed  to  distribute  the 
nominal  share  of  S  stock  to  Si,  which,  in 
turn,  will  be  deemed  to  distribute  the 
nominal  share  of  S  stock  to  P.  P  will  be 
deemed  to  transfer  the  nominal  share  of  S 
stock  to  S2,  which,  in  turn,  will  be  deemed 
to  transfer  such  share  of  S  stock  to  S4.  The 
transaction  qualifies  as  a  reorganization 
described  in  section  368(a)(1)(D). 

Example  4.  A,  B,  and  C  own  34%,  33%, 
and  33%,  respectively,  of  the  stock  of  T.  The 
T  stock  has  a  fair  market  value  of  $100x.  A, 

B,  and  C  each  own  33%  of  the  stock  of  S.  D 
owns  the  remaining  1%  of  the  stock  of  S.  T 
sells  all  of  its  assets  to  S  in  exchange  for  ' ' 
SlOOx  of  cash  and  immediately  liquidates. 
For  purposes  of  determining  whether  the 
distribution  requirement  of  sections 
368(a)(1)(D)  and  354(b)(1)(B)  is  met,  under 
paragraph  (l)(2)(iii)  of  this  section,  D’s 
ownership  of  a  de  minimis  amount  of  stock 
of  S  is  disregarded  and  the  transaction  is 
treated  as  if  there  is  complete  shareholder 
identity  and  proportionality  of  ownership  in 
T  and  S.  Because  there  is  complete 
shareholder  identity  and  proportionality  of 
ownership  in  T  and  S,  under  paragraph 
(l)(2)(i)  of  this  section,  the  requirements  of 
sections  368(a)(1)(D)  and  354(b)(1)(B)  are 
treated  as  satisfied  notwithstanding  the  fact 
that  no  S  stock  is  issued.  Pursuant  to 
paragraph  (l)(2)(i)  of  this  section,  S  will  be 
deemed  to  issue  a  nominal  share  of  S  stock 
to  T  in  addition  to  the  SlOOx  of  cash  actually 
exchanged  for  the  T  assets,  T  will  be  deemed 


to  distribute  all  such  consideration  to  A,  B, 
and  C,  and  the  nominal  S  stock  will  be 
deemed  transferred  among  the  S  shareholders 
to  the  extent  necessary  to  reflect  their  actual 
ownership  of  S.  The  transaction  qualifies  as 
a  reorganization  described  in  section 
368(a)(1)(D). 

Example  5.  The  facts  are  the  same  as  in 
Example  4  except  that  A,  B,  and  C  own  34%, 
33%,  and  33%,  respectively,  of  the  common 
stock  of  T  and  S.  D  owns  preferred  stock  in 
S  described  in  section  1504(a)(4).  For 
purposes  of  determining  whether  the 
distribution  requirement  of  sections 
368(a)(1)(D)  and  354(b)(1)(B)  is  met,  under 
paragraph  (l)(2)(iii)  of  this  section,  D’s 
ownership  of  S  stock  described  in  section 
1504(a)(4)  is  ignored  and  the  transaction  is 
treated  as  if  there  is  complete  shareholder 
identity  and  proportionality  of  ownership  in 
T  and  S.  Because  there  is  complete 
shareholder  identity  and  proportionality  of 
ownership  in  T  and  S,  under  paragraph 
(l)(2)(i)  of  this  section,  the  requirements  of 
sections  368(a)(1)(D)  and  354(b)(1)(B)  are 
treated  as  satisfied  notwithstanding  the  fact 
that  no  S  stock  is  issued.  Pursuant  to 
paragraph  (l)(2)(i)  of  this  section,  S  will  be 
deemed  to  issue  a  nominal  share  of  S  stock 
to  T  in  addition  to  the  $100x  of  cash  actually 
exchanged  for  the  T  assets,  and  T  will  be 
deemed  to  distribute  all  such  consideration 
to  A,  B,  and  C.  The  transaction  qualifies  as 
a  reorganization  described  in  section 
368(a)(1)(D). 

Example  6.  A  and  B  each  own  50%  of  the 
stock  of  T.  The  T  stock  has  a  fair  market 
value  of  $100x.  B  and  C  own  90%  and  10%, 
respectively,  of  the  stock  of  S.  T  sells  all  of 
its  assets  to  S  in  exchange  for  $100x  of  cash 
and  immediately  liquidates.  Because 
complete  shareholder  identity  and 
proportionality  of  ownership  in  T  and  S  does 
not  exist,  paragraph  (l)(2)(i)  of  this  section 
does  not  apply.  The  requirements  of  sections 
368(a)(1)(D)  and  354(b)(1)(B)  are  not  satisfied, 
and  the  transaction  does  not  qualify  as  a 
reorganization  described  in  section 
368(a)(1)(D). 

(4)  Effective/applicability  date,  (i)  In 
general.  This  section  applies  to 
transactions  occurring  on  or  after 
December  18,  2009.  For  rules  regarding 
transactions  occurring  before  December 
18,  2009,  see  section  1.368-2T(1)  as 
contained  in  26  CFR  part  1. 

(ii)  Transitional  rule.  A  taxpayer  may 
apply  the  provisions  of  these  regulations 
to  transactions  occurring  before 
December  18,  2009.  However,  the 
transferor  corporation,  the  transferee 
corporation,  any  direct  or  indirect 
transferee  of  transferred  basis  property 
from  either  of  the  foregoing,  and  any 
shareholder  of  the  transferor  or 
transferee  corporation  may  not  apply 
the  provisions  of  these  regulations 
unless  all  such  taxpayers  apply  the 
provisions  of  the  regulations. 

§1.368-2T  [Removed] 

■  Par.  4.  Section  1.368-2T  is  removed. 


■  Par.  5.  Section  1.1502-13  is  amended 
by: 

■  1.  Revising  the  heading  and  entries  for 
§  1.1 502-1 3(f)(7)  in  paragraph  (a)(6)(ii). 

■  2.  Redesignating  Examples  4, 5,  6,  7, 
and  8  as  Examples  5,  6,  7,  8,  and  9 
respectively  and  adding  a  new  Example 
4  to  paragraph  (f)(7)(i). 

The  revision  and  addition  reads  as 
follows: 

§1.1 502-1 3  Intercompany  transactions. 

(а)  *  *  * 

(б)  *  *  * 

(ii)  *  *  * 

Stock  of  members.  (§  1.1502-13(f)(7)) 

Example  1.  Dividend  exclusion  and 
property  distribution. 

Example  2.  Excess  loss  accounts. 

Example  3.  Intercompany 
reorganizations. 

Example  4.  All  cash  intercompany 
reorganization  under  section 
368(a)(1)(D). 

Example  5.  Stock  redemptions  and 
distributions. 

Example  6.  Intercompany  stock  sale 
followed  by  section  332  liquidation. 

Example  7.  Intercompany  stock  sale 
followed  by  section  355  distribution. 
***** 

(f)*  *  * 

(7)*  *  *  .  . 

(i)  *  *  * 

Example  4.  All  cash  intercompany 
reorganization  under  section  368(a)(1)(D).  (a) 
Facts.  P  owns  all  of  the  stock  of  M  and  B. 

M  owns  all  of  the  stock  of  S  with  a  basis  of 
$25.JDn  January  1  of  Year  2,  the  fair  market 
value  of  S’s  assets  and  its  stock  is  $100,  and 
S  sells  all  of  its  assets  to  B  for  SfOO  cash  and 
liquidates.  The  transaction  qualifies  as  a 
reorganization  described  in  section 
368(a)(1)(D).  Pursuant  to  §  1.368-2(1),  B  will 
be  deemed  to  issue  a  nominal  share  of  B 
stock  to  S  in  addition  to  the  $100  of  cash 
actually  exchanged  for  the  S  assets,  and  S 
will  be  deemed  to  distribute  all  of  the 
consideration  to  M.  M  will  be  deemed  to 
distribute  the  nominal  share  of  B  stock  to  P. 

(b)  Treatment  as  a  section  301  distribution. 
The  sale  of  S’s  assets  to  B  is  a  transaction  to 
which  paragraph  (f)(3)  of  this  section  applies. 
In  addition  to  the  nominal  share  issued  by  B 
to  S  under  §  1.368-2(1),  S  is  treated  as 
receiving  additional  B  stock  with  a  fair 
market  value  of  $100  (in  lieu  of  the  $100) 
and,  under  section  358,  a  basis  of  $25  which 
S  distributes  to  M  in  liquidation. 

Immediately  after  the  sale,  the  B  stock  (with 
the  exception  of  the  nominal  share  which  is 
still  held  by  M)  received  by  M  is  treated  as 
redeemed  for  $100,  and  the  redemption  is 
treated  under  section  302(d)  as  a  distribution 
to  which  section  301  applies.  M’s  basis  of 
$25  in  the  B  stock  is  reduced  under  §  1.1502- 
32(h)(3)(v),  resulting  in  an  excess  loss 
account  of  $75  in  the  nominal  share.  (See 
§  1.302-2(c)).  M’s  deemed  distribution  of  the 
nominal  share  of  B  stodk  to  P  under  §  1.368- 
2(1)  will  result  in  M  generating  an 
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intercompany  gain  under  section  311(b)  of 
$75,  to  be  subsequently  taken  into  account 
under  the  matching  and  acceleration  rules. 
***** 

Approved:  December  14,  2009. 

Linda  E.  Stiff, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Michael  Mundaca, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  E9-30170  Filed  12-17-09;  8:45  am) 
BILLING  CODE  4830-01-P 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  219 

RIN  0596-AB86 

National  Forest  System  Land  and 
Resource  Management  Planning 

agency:  Forest  Service,  USDA. 

ACTION:  Final  rule.  • ' 

SUMMARY:  The  Department  of 
Agriculture  (the  Department)  is  issuing 
this  final  rule  to  comply  with  a  June  30, 
2009,  Federal  District  Court  order  that 
has  the  effect  of  reinstating  the  National 
Forest  System  Land  and  Resource 
Management  Planning  Rule  of 
November  9,  2000,  as  amended  (2000 
rule).  This  action  announces  the  court’s 
decision  and  takes  the  ministerial 
(formal)  action  of  reinstating  the  rule  in 
the  Code  of  Federal  Regulations.  This 
action  also  makes  technical 
amendments  to  that  rule,  including  the 
interpretative  rules  issued  in  2001  and 
2004,  to  update  transition  provisions 
that  will  be  in  effect  until  a  new 
planning  rule  is  issued,  as  announced 
elsewhere  in  today’s  Federal  Register. 
DATES:  Effective  Date:  This  rule  is 
effective  December  18,  2009. 
ADDRESSES:  You  can  send  a  written 
request  for  more  information  to  the 
Director,  Ecosystem  Management 
Coordination  Staff,  Forest  Service, 
USDA,  Mail  Stop  1104, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1104.  For  more 
information,  including  an  electronic 
copy  of  the  2000  rule  and  amendments 
see  h  ttp://www.fs.fed.  us/emc/nfma/ 
2000_planning_rule.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ecosystem  Management  Coordination 
staffs  Assistant  Director  for  Planning 
Ric  Rine  at  (202)  205-1022  or  Planning 
Specialist  Regis  Terney  at  (202)  205- 
1552. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  2000  National  Forest  System 
Land  and  Resource  Management 
Planning  Rule  as  amended  (2000  rule)  is 
available  online  at  http://www.fs.fed.us/ 
emc/nfma/2000_planning_ruie.html. 

See  also  final  rule  at  65  FR  67568  (Nov. 

9,  2000):  amendments  at  67  FR  35434 
(May  20,  2002);  68  FR  53297  (Sept.  10, 
2003);  and  interpretative  rules  at  66  FR 
1865  (Jan.  10,  2001)  and  69  FR  58057 
(Sept.  29,  2004).  Although  this  rule  is 
now  in  effect  as  a  consequence  of  a 
court  injunction,  it  is  not  found  in  the 
'most  recent  version  of  the  Code  of 
Federal  Regulations  (CFR).  This  final 
rule  reinstates  the  rule  in  the  Code  of 
Federal  Regulations.  In  addition,  the 
Department  is  making  several  technical 
amendments  to  the  final  rule. 

Reinstating  the  2000  Rule 

The  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974  (88  Stat. 
476  et  seq.),  as  amended  by  the  National 
Forest  Management  Act  of  1976  (NFMA) 
(90  Stat.  2949  et  seq.;  16  U.S.C.  1601- 
1614),  requires  the  Secretary  of 
Agriculture  (the  Secretary)  to  issue 
regulations  under  the  principles  of  the 
Multiple-Use  Sustained-Yield  Act  of 
1960  (MUSYA)  that  set  up  the  process 
for  the  development  and  revision  of 
land  management  plans  (16  U.S.C. 
1604(g)). 

The  first  planning  rule,  adopted  in 
1979,  was  amended  on  September  30, 
1982  (47  FR  43037)  (1982  rule).  The 
1982  rule  was  itself  amended,  in  part, 
on  June  24. 1983  (48  FR  29122)  and  on 
September  7,  1983  (48  FR  40383).  The 
1982  rule,  as  amended,  has  guided  the 
development,  amendment,  and  revision 
of  all  the  land  management  plans 
currently  in  effect  throughout  the 
National  Forest  System  (NFS). 

The  Department  has  undertaken 
rulemaking  several  times  to  revise  the 
planning  rule  provisions.  The  Forest 
Service  published  an  advance  notice  of 
proposed  rulemaking  on  February  15, 
1991  (56  FR  6508)  for  possible  revisions 
to  the  1982  rule.  "The  Forest  Service 
published  a  proposed  rule  on  April  13, 
1995  (60  FR  18886);  however,  the 
Secretary  chose  not  to  continue  with 
that  proposal.  Another  proposed  rule 
was  published  on  October  5,  1999  (64 
FR  54074),  and  the  2000  rule  was  issued 
on  November  9,  2000  (65  FR  67514). 
Shortly  after  the  issuance  of  the  2000 
rule,  a  review  of  the  rule  found  that  it 
would  be  unworkable.  The  Department 
proposed  a  new  planning  rule  on 
December  6,  2002  (67  FR  72770). 

In  the  meantime,  on  February  16, 
2001,  a  coalition  of  twelve 
environmental  groups  sued  the 


Department  in  Federal  District  Court  to 
challenge  the  validity  of  the  2000  rule. 
The  district  court  did  not  rule  on  the 
merits  of  plaintiffs’  claims.  Instead,  the 
plaintiffs  stipulated  to  a  dismissal 
shortly  after  the  Department  issued  a 
new  planning  rule  to  take  the  place  of 
the  2000  rule  (Citizens  for  Better 
Forestry  V.  USDA,  No.  01-0728  (N.D. 

Cal.  March  7,  2005)  (Stipulation  and 
Order  dismissing  case  with  prejudice)). 

The  2005  rule,  intended  to  replace  the 
2000  rule,  was  issued  on  January  5, 

2005  (70  FR  1055).  Shortly  thereafter. 
Citizens  for  Better  Forestry  and  others 
challenged  it  in  Federal  District  Court. 

On  March  30,  2007,  the  United  States 
District  Court  for  the  Northern  District 
of  California  enjoined  the  Department 
from  further  carrying  out  the  2005  rule 
pending  additional  steps  to  comply  with 
the  court’s  opinion  with  respect  to  the 
Administrative  Procedure  Act  (APA). 
the  Endangered  Species  Act  (ESA),  and 
the  National  Environmental  Policy  Act 
(NEPA)  (Citizens  for  Better  Forestry  v. 
USDA,  481  F.  Supp.  2d  1059  (N.D.  Cal. 
2007))., The  effect  of  the  injunction 
against  the  2005  rule  was  to  reinstate 
the  2000  rule  (the  rule  previously  in 
effect). 

To  respond  to  the  district  court’s 
injunction  of  the  2005  rule,  the  Forest 
Service  proposed  a  new  planning  rule.. 
A  notice  of  intent  to  prepare  an* 
environmental  impact  statement  (EIS) 
was  published  in  the  Federal  Register 
on  May  11,  2007  (72  FR  26775)  with  a 
public  comment  period  ending  June  11, 
2007.  The  proposed  rule  was  published 
on  August  23,  2007  (72'FR  48514),  and 
the  notice  of  availability  for  the 
supprorting  draft  EIS  was  published  in 
the  Federal  Register  on  August  31,  2007 
(72  FR  50368).  The  notice  of  availability 
of  the  final  EIS  was  published  in  the 
Federal  Register  on  February  15,  2008 
(73  FR  8869)  and  the  final  rule  was 
issued  and  published  in  the  Federal 
Register  on  April  21,  2008  (73  FR 
21468).  Citizens  for  Better  Forestry  and 
others  promptly  challenged  the  2008 
rule  in  court. 

On  June  30,  2009,  the  United  States 
District  Court  for  the  Northern  District 
of  California  invalidated  the  Forest 
Service’s  2008  rule,  holding  that  it  was 
developed  in  violation  of  NEPA  and 
ESA.  The  district  court  vacated  the  2008 
rule,  enjoined  the  USDA  from  further 
implementing  it  and  remanded  it  to  the 
USDA  for  further  proceedings  (Citizens 
for  Better  Forestry  v.  USDA,  632  F. 

Supp.  2d  968  (N.D.  Cal.  2009)).  The 
court  stated  that,  although  the  effect  of 
invalidating  an  agency  rule  is  to 
reinstate  the  rule  previously  in  force, 
the  Agency  may  choose  whether  to 
reinstate  the  2000  rule  or  the  1982  rule. 
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(See  court  decision  available  online  at 
http://www.fs.fed.  us/emc/nfma/ 
index.htm.) 

The  district  court’s  order  allowing  the 
Forest  Service  to  choose  either  the  2000 
rule  or  the  1982  rule  did  not  eliminate 
the  responsibility  to  follow  appropriate 
procedures  involved  in  making  that 
choice.  Under  established  legal 
principles,  in  circumstances  like  those 
here,  the  2000  rule  was  immediately 
back  in  effect,  without  any  process; 

“The  effect  of  invalidating  an  agency 
rule  is  to  reinstate  the  rule  previously  in 
effect,”  Paulsen  v.  Daniels,  413  F.  3d 
999, 1008  (9th  Cir.  2005).  A  return  to  the 
1982  rule,  however,  would  require  the 
entire  lengthy  process  of  notice  and 
comment  rulemaking,  which  includes 
issuing  a  proposed  rule  for  public 
review  and  comment  before  issuing  a 
final  rule.  Re-issuing  the  1982  rule  is 
unnecessary  because  the  transition 
provision  of  the  2000  rule  will  allow  the 
Forest  Service  to  use  the  provisions  of 
the  1982  rule  in  revising  and  amending 
plans  until  a  new  rule  is  issued. 
Furthermore,  because  the  Department 
has  announced  that  a  new  rulemaking  is 
in  order,  as  announced  elsewhere  in 
today’s  Federal  Register,  to  re-issue  the 
1982  rule  for  an  interim  time  period 
would  be  a  costly  and  time-consuming 
distraction. 

Therefore,  the  Department  has 
determined  that  the  2000  rule,  as 
amended  in  2002  and  2003  and  as 
clarified  by  interpretative  rules  issued 
in  2001  arid  2004,  is  now  in  effect,  and 
should  be  reinstated  in  the  Code  of 
Federal  Regulations. 

Technical  Amendments 

The  2000  rule  included  provisions  for 
an  orderly  transition  from  planning 
under  the  prior,  1982  rule  (36  CFR 
219.35).  The  Forest  Service  expects  that 
until  the  Department  issues  a  new  rule, 
responsible  officials  will  continue  to 
take  advantage  of  the  2000  rule’s 
transition  provisions  to  amend  or  revise 
plans.  See  Forest  Service  memorandum 
of  July  15,  2009,  signed  by  Joel  Holtrop, 
Deputy  Chief  for  National  Forest 
System.  The  memorandum  is  available 
online  at  http://www.fs.fed.us/emc/ 
nfma/ 2000 _planning_rule.html. 

However,  the  time  frames  described 
in  the  transition  provisions  are  out  of 
date.  Therefore,  the  Department  has 
decided  to  update  the  wording  of  the 
2000  rule’s  transition  provisions  to 
provide  that  the  transition  will  extend 
until  a  new  planning  rule  is  issued.  In 
addition,  unnecessary  wording  is 
deleted  in  the  transition  section  and 
interpretative  rules  issued  in  2001  and 
2004  and  the  reference  in  the  2001 


interpretative  rule  to  the  optional  appeal 
procedures  is  being  corrected. 

Need  To  Update  Transition  Provisions 
With  Respect  to  Plan  Revisions  and 
Amendments 

36  CFR  219.35(a).  The  Department  is 
not  changing  paragraph  (a)  of  section 
219.35,  but  acknowledges  that  a 
definitive  interpretation  is  in  order. 
Paragraph  (a)  provides  that  the 
transition  period  ends  upon  completion 
of  the  revision  process  for  each  unit  of 
the  NFS,  and  that  during  that  period  the 
responsible  official  must  consider  the 
best  available  science  in  implementing 
and,  if  appropriate,  amending  the 
current  plan.  The  Tenth  Circuit  Court  of 
Appeals  has  interpreted  this  paragraph 
to  mean  that  the  transition  period  for 
each  unit  of  the  NFS  ends  upon  a  plan 
revision  developed  and  completed 
under  provisions  of  the  1982  rule,  as 
well  as  revisions  completed  in 
accordance  with  the  2000  rule  process 
(Utah  Environmental  Congress  v. 

Trover,  479  F.  3d  1269  (10th  Cir.  2007)). 
The  court  held  that  as  a  consequence, 
paragraph  (a)’s  requirement  that  the  best 
available  science  be  considered  in 
amending  and  implementing  current 
plans  “encompassled]  only  plans  that 
pre-dated  the  2000  planning  rules,”  479 
F.  3d  at  1281.  Under  this  reasoning,  the 
requirement  to  consider  the  best 
available  science  would  not  apply  on  a 
forest  that  coinpleted  revision  after  the 
issuance  of  the  2000  rule  even  if  the 
1982  rule  provisions  were  used  for  the 
revision. 

The  Department’s  position  is  that  the 
purpose  of  section  219.35(a)  has  always 
been,  and  continues  to  be,  that  the 
transition  period  for  each  forest  ends 
upon  the  completion  of  the  revision 
using  the  process  of  the  2000  rule.  That 
intent  is  made  evident  by  the  cross- 
reference  in  paragraph  (a)  to  section 
219.9,  the  revision  section  of  the  2000 
rule.  If  a  forest' plan  has  not  been  revised 
'  using  the  2000  rule  process,  the 
transition  periods  of  sections  219.35(b) 
and  (d)  apply.  Furthermore,  on  a  unit 
where  the  plan  has  not  been  revised 
under  the  2000  rule  process,  there  must 
be  consideration  of  the  best  available 
science  when  making  project  decisions 
or  amending  the  plan.  The  reference  in 
the  paragraph  to  “the  current  plan” 
simply  means  the  plan  in  effect  during 
transition,  prior  to  plan  revision  using 
the  2000  rule  process. 

36  CFR  219.35(b).  The  transition 
provision  at  219.35(b)  originally 
provided  that  planning  initiated  under 
the  1982  rule  prior  to  November  9,  2000, 
the  date  the  2000  rule  was  issued,  may 
continue  under  the  provisions  of  that 
rule,  instead  of  adjusting  to  the 


requirements  of  the  2000  rule  (65  FR 
67579  (Nov.  9,  2000)).  However,  shortly 
after  the  2000  rule  was  issued,  the 
Department  determined  that  it  was 
unworkable  and  announced  the  intent 
to  issue  a  new  rule  in  the  December  3, 
2001,  Semiannual  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions.  So  that  planning  need  not 
comply  with  the  requirements  of  the 
2000  rule,  the  Department  extended  the 
rule’s  transition  period  until  the 
issuance  of  the  new  rule,  and  allowed 
the  responsible  official  to  elect,  not  only 
to  continue,  but  also  to  initiate,  plan 
amendments  or  revisions  under  the 
provisions  of  the  1982  rule. 

The  Department  extended  the 
transition  provisions  in  paragraph  (h) 
twice;  the  most  recent  extension,  issued 
as  an  interim  final  rule  on  May  20,  2002, 
provides  that  the  plan  amendment  or 
revision  process  may  be  continued  or 
initiated  under  the  provisions  of  the 
1982  planning  regulations  under  certain 
circumstances.  The  interim  final  rule 
said  use  of  the  transition  provisions  can 
continue  “[ujntil  the  Department 
promulgates  the  revised  final  planning 
regulations  announced  in  the  December 
3,  2001,  Semiannual  Unified  Agenda  of 
Federal  Regulatory  and  Deregulatory 
Actions”  at  219.35(b)  67  FR  35434  (May 
20,  2002).  This  transition  provision  also 
eicplained  what  was  meant  by  initiation 
of  a  plan  amendment  or  revision. 

Because  paragraph  (b)  refers  to  the 
rulemaking  process  that  resulted  in  the 
2005  rule,  which  the  district  court  held 
invalid,  the  Department  is  updating  this 
paragraph  to  clarify  that  the  transition 
will  extend  until  the  issuance  of  a  rule 
replacing  the  current  2000  rule.  The 
notice  of  intent  to  prepare  an  EIS  for  a 
new  rule  appears  elsewhere  in  today’s 
Federal  Register.  The  Department  is 
also  deleting  the  unnecessary 
explanation  regarding  initiation  of  plan 
amendment  or  revision. 

Simply  put,  the  changes  to  paragraph 
(b)  ensure  that,  until  a  new  planning 
rule  is  issued,  responsible  officials  may 
continue  to  revise  or  amend  land 
management  plans  under  either  the 
1982  rule  provisions  or  the  2000  rule 
provisions. 

Need  To  Update  the  Time  Frame  for 
Projects’  Conformance  to  the  2000  Rule 

36  CFR  219.35(d).  The  2000  rule 
includes  project-specific  provisions, 
and,  at  219.35(d),  set  November  9,  2003, 
,  as  the  deadline  for  compliance  with 
those  provisions  at  65  FR  67579 
(November  9,  2000).  On  September  10, 
2003,  the  Department  extended  this 
transition  period  “until  the  Department 
promulgates  the  final  planning 
regulations  published  as  proposed  on 
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December  6,  2002  (67  FR  72770,”  by 
amending  the  wording  of  36  CFR 
219.35(d)  at  68  FR  53297  (Sept.  10, 

2003).  Because  this  provision  refers  to 
the  rulemaking  process  that  resulted  in 
the  2005  rule,  which  was  held  invalid, 
the  Department  is  updating  36  CFR 
219.35(d)  to  clarify  that  the  transition 
will  extend  until  the  issuance  of  a  rule 
superseding  the  current  2000  rule. 

Therefore,  until  the  Department  issues 
a  new  planning  rule,  the  transition 
wording  of  the  2000  rule  exempts 
project  and  activity  decisions  from  the 
rule’s  project-specific  requirements.  As 
provided  in  paragraph  (a),  during  the 
transition  the  responsible  official  must 
consider  the  best  available  science  when 
developing  and  carrying  out  projects. 

Note  that  36  CFR  219.35(g)  says  that 
within  1  year  of  November  9,  2000,  the 
Chief  of  the  Forest  Service  must 
establish  a  schedule  for  completion  of 
the  revision  process  for  each  unit  of  the 
National  Forest  System.  The  Chief 
established  the  schedule,  and  the  Chiefs 
schedule  is  now  available  online  at 
http://www.fs.fed.  us/emc/nfma/ 
includes/LRMPschedule.pdf. 

Need  To  Correct  the  2001  Interpretative 
Rule  With  Respect  to  the 
Administrative  Review  Procedures  and 
Delete  Unnecessary  Wording 

36  CFR  219.35  Appendix  A.  On 
January'  10,  2001  (66  FR  1864),  the 
Department  published  a  interpretative 
rule  related  to  36  CFR  219.35(b)  to  make 
explicit  its  intent  that  a  res'ponsible 
\  official’s  option  of  using  the  provisions 
of  the  1982  rule  included  the  further 
option  of  providing  an  administrative 
appeal  opportunity,  in  accordance  with 
36  CFR  part  217,  in  effect  before  the 
2000  rule  was  issued,  or  the  objection 
opportunity  set  out  in  the  2000  rule. 

This  interpretative  rule  was  published 
as  Appendix  A  to  Section  219  35, 
“Interpretive  Rule  Related  to  Paragraph 
219.35(b)”  to  explain  how  section 
219.32  (regarding  objections)  and 
section  219.35(b)  (a  transition  provision) 
operate  together. 

This  interpretative  rule  cites  “36  CFR 
part  217”  twice.  However,  citing  36  CFR 
part  217  is  not  appropriate  because  that 
part  no  longer  exists  and  has  not  been 
codified  in  the  CFR  since  2000,  and 
refers  to  the  July  1,  2000,  revision  of  the 
CFR  that  is  out  of  date.  This  reference 
is  likely  to  confuse  the  public. 

Therefore,  the  Department  is  correcting 
Appendix  A  to  Section  219.35  of  the 
2000  rule. 

In  the  place  of  36  CFR  part  217  the 
corrected  interpretative  rule  identifies 
these  procedures  as  the  “optional 
appeal  procedures  available  during  the 
planning  rule  transition  period”  and 


references  the  Federal  Register  notices 
that  had  established  the  procedures 
formerly  codified  at  36  CFR  part  217. 

The  “optional  appeal  procedures 
available  during  the  planning  rule 
transition  period,”  are  54  FR  3357 
(January  23,  1989),  as  amended  at  54  FR 
13807  (April  5,  1989);  54  FR  34509 
(August  21,  1989):  55  FR  7895  (March 
6,  1990);  56  FR  4918  (February  6,  1991); 
56  FR  46550  (September  13, 1991);  and 
58  FR  58915  (November  4,  1993).  The 
“optional  appeal  procedures  available 
during  the  planning  rule  transition 
-period,”  are  available  at  http://  , 
www.fs.fed.us/emc/applit/includes/ 
PlanAppealProcedures 
DuringTransition.pdf. 

The  interpretative  rule  also  explained 
what  was  meant  by  initiation  of  a  plan 
amendment  or  revision:  the  Department 
is  deleting  this  unnecessary  provision. 

The  effect  of  these  changes  is  simply 
that  responsible  officials  can  continue  to 
choose  either  the  appeals  process  for 
plan  revisions  or  the  objections  process 
for  plan  revisions  established  in  the 
2000  rule. 

Need  To  Delete  Unnecessary  Wording 
in  2004  Interpretative  Rule 

36  CFR  219.35  Appendix  B.  On 
September  29,  2004,  the  Department 
published  an  interpretative  rule  related 
to  36  CFR  219.35(a)  and  (b),  to  clarify 
the  intent  of  the  transition  provisions  in 
those  paragraphs.  The  Department 
published  the  interpretative  rule  as 
“Appendix  B  to  Section  219.35, 
Interpretative  Rule  Related  to 
Paragraphs  219.35(a)  and  (b)”  (69  FR 
58057).  In  explaining  the  duration  of  the 
transition,  the  interpretative  rule 
included  two  sentences  that  referred  to 
the  proposed  rule  published  on 
December  6,  2002,  and  stated  that  a  final 
rule  had  yet  to  be  issued.  The 
Department  is  deleting  these 
unnecessary  sentences. 

Good  Cause  Statement  , 

The  Department  has  determined, 
pursuant  to  5  U.S.C.  553(b),  that  prior 
notice  and  opportunity  for  public 
comment  on  this  rulemajting  are 
“impractical,  unnecessary,  and  contrary 
to  the  public  interest.”  This  rulemaking 
is  undertaken  to  reinstate  in  the  Code  of 
Federal  Regulations  the  planning  rule 
now  in  effect  and  to  update  and  clarify 
the  transition  time  periods  set  out  in 
that  rule.  This  rulemaking  also 
identifies  the  optional  appeal  process 
available  during  the  transition. 

As  explained  earlier  in  this  notice,  the 
2000  rule  is  currently  in  effect.  The 
reinstatement  of  the  entire  2000  rule  in 
the  Code  of  Federal  Regulations, 
therefore,  is  simply  a  housekeeping 


matter,  to  make  the  rule  readily 
available  to  the  public. 

Notice  and  comment  opportunities  for 
the  transition  updates  in  paragraphs  (b) 
and  (d)  are  unnecessary,  as  they  simply 
reflect  the  Department’s  long  held 
intent,  evidenced  by  the  2001,  2002,  and 
2003  extensions  and  the  2004 
interpretative  rule,  to  allow  the 
continued  use  of  the  1982  planning  rule 
provisions  until  a  successful  rulemaking 
to  replace  the  2000  rule  is 
accomplished.  Additionally,  the 
deletion  in  paragraph  (b)  of  the 
explanation  of  “initiation”  of  plan 
amendments  or  revisions  does  not  in 
any  way  change  the  effect  of  the  rule. 
Furthermore,  notice  and  comment 
rulemaking  for  this  planning  rule  is 
impractical  and  against  the  public 
interest,  as  it  would  distraqt  the 
Department’s  and  th^  public’s  attention 
from  the  more  pressing  task  at  hand:  to 
develop,  through  notice  and  comment 
rulemaking,  a  new,  replacement 
planning  rule.  Notice  and  comment 
rulemaking  to  reinstate  the  2000  rule 
would  delay  the  issuance  of  a  new  rule. 

It  is  also  likely  that  the  confusion 
caused  by  two  simultaneous  notice  and 
comment  rulemakings  for  planning 
would  not  be  in  the  public  interest. 

With  respect  to  the  interpretative  rules, 
good  cause  is  not  needed  to  exempt 
them  from  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act.  In  any  event,  the  minor 
changes  to  the  interpretative  rules  do 
not  affect  the  Department’s 
interpretation  of  the  20()0  rule. 

This  rulemaking  merely  continues  the 
status  quo  for  forest  planning  by 
updating  36  CFR  Part  219  to  reflect  the 
fact  that  the  2008  rule  has  been  held 
invalid  and  the  2000  rule  is  therefore  in 
place  until  new  planning  regulations  are 
issued. 

Regulatory  Certifications 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  “significant  regulatory  action”  and 
is,  therefore,  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because  the  Agency  has  made  a  “good 
cause”  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et  seq.),  or  to  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  becau.se  it  is  not 
economically  significant. 
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In  addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
Unfunded  Mandates  Reform  Act  of 
1995.  This  rule  also  does  not 
significantly  or* uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  6,  2000).  This  rule 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999). 

The  rule  also  does  not  involve  special 
consideration^of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630,  and  it  has  been  determined  that 
the  rule  does  not  pose  the  risk  of  a 
taking  of  constitutionally  protected 
private  property. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
reporting  requirements  included  in  the 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  control  number  0596—0158. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  As  adopted,  (1)  All  state  and 
local  laws  and  regulations  that  are  in 
conflict  with  this  rule  or  which  would 
impede  its  full  implementation  are  to  be 
preempted;  (2)  No  retroactive  effect  is 
given  to  this  rule;  and  (3)  It  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions.  Several 
respondents  commented  about  the 
Federal  Government’s  authority  to 
preempt  state  and  local  laws.  The 
Department  has  ceu-efully  reviewed  this 
language  and  finds  that  this  is  entirely 
consistent  with  the  legal  responsibilities 
of  the  Federal  Government. 

The  Department’s  compliance  with 
these  statutes  and  Executive  orders  for 
the  rule  is  discussed  in  the  November  9, 
2000,  Federal  Register  notice. 

List  of  Subjects  in  36  CFR  Part  219 

Administrative  practice  and 
procedure.  Environmental  impact 
statements,  Indians,  Intergovernmental 
relations.  National  forests.  Reporting 
and  recordkeeping  requirements. 
Science  and  technology. 


■  Therefore,  for  the  reasons  set  forth  in 
the  preamble,  part  219  of  title  36  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows; 

PART  219— PLANNING 

Subpart  A — National  Forest  System  Land 
and  Resource  Management  Planning 

Purpose  and  Principles 

Sec.  * 

219.1  Purpose. 

219.2  Principles. 

The  Framework  for  Planning 

219.3  Overview. 

219.4  Identification  and  consideration  of 
issues. 

219.5  Information  development  and 
interpretation. 

219.6  Proposed  actions. 

219.7  Plan  decisions.  ' 

219.8  Amendment. 

219.9  Revision. 

219.10  Site-specific  decisions. 

219.11  Monitoring  and  evaluation  for 
adaptive  management. 

Collaborative  Planning  for  Sustainability 

219.12  Collaboration  and  cooperatively 
developed  landscape  goals. 

219.13  Coordination  among  Federal 
agencies. 

219.14  Involvement  of  State  and  local 
governments. 

219.15  Interaction  with  American  Indian 
tribes  and  Alaska  Natives. 

219.16  Relationships  with  interested 
individuals  and  organizations. 

219.17  Interaction  with  private  landowners. 

219.18  Role  of  advisory  committees. 

Ecological,  Social,  and  Economic 
Sustainability 

219.19  Ecological,  social,  and  economic 
sustainability. 

219.20  Ecological  sustainability. 

219.21  Social  and  economic  sustainability. 

The  Contribution  of  Science 

219.22  The  overall  role  of  science  in 
planning. 

219.23  The  role  of  science  in  assessments, 
analyses,  and  monitoring. 

219.24  Science  consistency  evaluations. 

219.25  Science  advisory  boards. 

Special  Considerations 

219.26  Identifying  and  designating  suitable 
uses. 

219.27  Special  designations. 

219.28  lietermination  of  land  suitable  for 
timber  harvest. 

219.29  Limitation  on  timber  harvest. 
Planning  Documentation 

219.30  Plan  documentation. 

219.31  Maintenance  of  the  plan  and 
planning  records. 

Objections  and  Appeals 

219.32  Objections  to  amendments  or 
revisions. 

219.33  Appeals  of  site-specific  decisions. 


Applicability  and  Transition 

219.34  Applicability. 

219.35  Transition. 

Definitions 

219.36  Definitions. 

Subpart  B  (Reserved) 

Authority:  5  U.S.C.  301;  and  Secs.  6  and 
15,  90  Stat.  2949,  2952,  2958  (16  U.S.C.  1604, 
1613). 

Subpart  A — National  Forest  System 
Land  and  Resource  Management 
Planning 

Purpose  and  Principles 
§219.1  Purpose. 

(a)  Land  and  resource  management 
planning  guides  how  the  Forest  Service 
will  fulfill  its  stewardship  of  the  natural 
resources  of  the  National  Forest  System 
to  fulfill  the  designated  purposes  of  the 
national  forests  and  grasslands  and 
honor  their  unique  place  in  American 
life.  The  regulations  in  this  subpart  set 
forth  a  process  for  amending  and 
revising  land  and  resource  management 
plans,  hereafter  referred  to  as  plans,  for 
the  National  Forest  System  and  for 
monitoring  the  results  of  plan 
implementation  under  the  Forest  and 
Rangeland  Renewable  Resources  Act  of 
1974,  as  amended  by  the  National  Forest 
Management  Act  of  1976, 16  U.S.C. 

1600  et  seq.  The  regulations  in  this 
subpart  also  guide  the  selection  and 
implementation  of  site-specific  actions. 
The  principal  authorities  governing  the 
development  and  the  management  of 
the  National  Forest  System  include:  The 
Organic  Administration  Act  of  1897,  as 
amended  (16  U.S.C.  473  et  seq.)',  the 
Multiple-Use  Sustained-Yield  Act  of 
1960  (16  U.S.C.  528  et  seq.);  the 
Wilderness  Act  (16  U.S.C.  1121  et  seq.]; 
the  National  Environmental  P(^icy  Act 
of  1969  (42  U.S.C.  4321  et  seq.);  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.);  the 
Forest  and  Rangeland  Renewable 
Resource  Act  of  1974,  as  amended  by 
the  National  Forest  Management  Act  of 
1976  (16  U.S.C.  1600  et  seq.);  and  the 
Clean  Water  Act  of  1948,  as  amended  by 
the  Federal  Water  Pollution  Control  Act 
Amendments  of  1977  and  the  Water 
Quality  Act  of  1987  and  other  laws  (33 
U.S.C.  1251  et  seq.,  1323  et  seq.). 

(b)  The  National  Forest  System 
constitutes  an  extraordina^  national 
legacy  created  by  people  of  vision  and 
preserved  for  future  generations  by 
diligent  and  far-sighted  public  servants 
and  citizens.  These  are  the  peoples’ 
lands,  emblems  of  the  nation’s 
democratic  traditions. 

(1)  The  national  forests  and  grasslands 
provide  a  wide  variety  of  uses,  values. 
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products,  and  services  that  are 
important  to  many  people,  including 
outdoor  recreation,  forage,  timber, 
wildlife  and  fish,  biological  diversity, 
productive  soils,  clean  air  and  water, 
and  minerals.  They  also  afford 
intangible  benefits  such  as  beauty, 
inspiration,  and  wonder. 

(2)  To  assure  the  continuation  of  this 
array  of  benefits,  this  regulation  affirms 
sustainability  as  the  overall  goal  for 
stewardship  of  the  natural  resources  of 
each  national  forest  and  grassland 
consistent  with  the  laws  that  guide 
management  of  these  lands. 

(3)  Sustainability,  composed  of 
interdependent  ecological,  social,  and 
economic  elements,  embodies  the 
principles  of  multiple-use  and 
sustained-yield  without  impairment  to 
the  productivity  of  the  land. 
Sustainability  means  meeting  needs  of 
the  present  generation  without 
compromising  the  ability  of  future 
generations  to  meet  their  needs. 

Planning  contributes  to  social  and 
economic  sustainability  without 
compromising  the  basic  composition, 
structure,  and  functioning  of  ecological 
systems.  The  progress  toward 
achievement  of  sustainability  is 
assessed  through  monitoring  and 
evaluation. 

§219.2  Principtes. 

The  planning  regulations  in  this 
subpart  are  based  on  the  following 
principles: 

(a)  The  first  priority  for  planning  to 
guide  management  of  the  National 
Forest  System  is  to  maintain  or  restore 
ecological  sustainability  of  national 
forests  and  grasslands  to  provide  for  a 
wide  variety  of  uses,  values,  products, 
and  services.  The  benefits  sought  from 
these  lands  depend  upon  long-term 
ecological  sustainability.  Considering 
increased  human  uses,  it  is  essential 
that  uses  of  today  do  not  impair  the 
functioning  of  ecological  processes  and 
the  ability  of  these  natural  resources  to 
contribute  to  sustainability  in  the  future. 

(1)  Planning  provides  the  guidance  for 
maintaining  or  restoring  the  diversity  of 
plant  and  animal  communities  and  the 
productive  capacity  of  ecological 
systems,  the  core  elements  of  ecological 
sustainability. 

(2)  Planning  is  based  on  science  and 
other  knowledge,  including  the  use  of 
scientifically  based  strategies  for 
sustainability  and  benefits  firom 
independent  scientific  peer  review. 

(3)  Planning  is  based  on  the  temporal 
and  spatial  scales  necessary  for 
sustainability. 

(4)  Planning  includes  the  monitoring 
and  evaluation  of  the  achievement  of 
goals. 


(b)  Planning  contributes  to  social  and 
economic  sustainability  by  providing  for 
a  wide  variety  of  uses,  values,  products, 
and  services  without  compromising  the 
basic  composition,  structure,  and 
function  of  ecological  systems. 

(1)  Planning  recognizes  and  fosters  a 
broad-based  understanding  of  the 
interdependence  of  national  forests  and 
grasslands  with  economies  and 
communities. 

(2)  Planning  fosters  strategies  and 
actions  that  provide  for  human  use  in 
ways  that  contribute  to  long-term 
sustainability. 

(c)  Planning  is  efficiently  integrated 
into  the  broader  geographic,  legal,  and 
social  landscape  within  which  national 
forests  and  grasslands  exist.  Other 
agencies,  governments,  corporations, 
and  citizens  manage  land  in  and  around 
the  national  forests  and  grasslands. 
Planning,  therefore,  is  outward  looking 
with  the  goal  of  understanding  the 
broader  landscape  in  which  the  national 
forests  and  grasslands  lie. 

(1)  Planning  fosters  coordination 
among  all  affected  federal  agencies. 

(2)  Planning  proceeds  in  close 
cooperation  with  state,  tribal,  and  local 
governments. 

(3)  Planning  recognizes  the  rights  of 
American  Indian  tribes  and  Alaska 
Natives. 

(4)  Planning  is  interdisciplinary, 
providing  analyses  and  options  that  are 
responsive  to  a  broad  raijge  of 
ecological,  social,  and  economic. 

(5)  Planning  acknowledges  the  limits 
and  variability  of  likely  budgets. 

(d)  Planning  meaningfully  engages  the 
American  people  in  the  stewardship  of 
their  national  forests  and  grasslands. 

Just  as  the  Forest  Service  can  help  the 
American  people  learn  about  the  limits 
and  capabilities  of  the  national  forests 
and  grasslands,  managers  also  should  be 
guided  by  the  knowledge  and  values  of 
the  American  people. 

.  (l)  Planning  encourages  extensive 
collaborative  citizen  participatibn  and 
builds  upon  the  human  resources  in 
local  communities  and  throughout  the 
nation. 

(2)  Planning  actively  seeks  and 
addresses  key  issues  and  promotes  a 
shared  vision  of  desired  conditions. 

(3)  Planning  and  plans  are 
understandable. 

(4)  Planning  restores  and  maintains 
the  trust  of  the  American  people  in  the 
management  of  the  national  forests  and 
grasslands. 

(e)  Planning  is  an  ongoing  process, 
where  decisions  are  adapted,  as 
necessary,  to  address  new  issues,  new 
information,  and  unforeseen  events. 

(1)  Planning  is  innovative  and 
practical. 


(2)  Planning  is  expeditious  and 
efficient  in  achieving  goals. 

(f)  Planning  seeks  to  manage  National 
Forest  System  resources  in  a 
combination  that  best  serves  the  public 
interest  without  impairment  of  the 
productivity  of  the  land  consistent  with 
the  Multiple-Use  Sustained-Yield  Act  of 
1960. 

The  Framework  for  Planning 

§219.3  Overview. 

(a)  The  planning  framework.  Land 
and  resource  management  planning  is  a 
flexible  process  for  fitting  solutions  to 
the  scope  and  scale  of  needed  action. 
Planning,  conducted  according  Jo  the 
planning  framework  outlined  in 

§§  219.3  t^irough  219.11,  involves 
engaging  the  public  (§§  219.12  through 
219.18)  and  applying  the  best  available 
science  (§§  219.22  through  219.25)  to 
contribute  to  sustainability  (§§  219.19 
through  219.21)  in  the  use  and 
enjoyment  of  National  Forest  System 
lands. 

(b)  Levels  of  planning.  Planning  may 
be  undertaken  at  the  national,  regional, 
national  forest  or  grassland,  and/or 
ranger  district  administrative  levels 
depending  on  the  scope  and  scale  of 
issues. 

(1)  The  Chief  of  the  Forest  Service  is 
responsible  for  national  planning. 
National  planning  includes  the  Forest 
Service  national  strategic  plan  required 
under  the  Government  Performance  and 
Results  Act  of  1993  (5  U.S.C.  306,  31 
U.S.C.  1115-1119  and  9703-9704)  that 
establishes  national  long-term  goals, 
outcome  measures,  and  strategies  to  be 
considered  in  managing  the  National 
Forest  System  and  the  Resources 
Planning  Act  Program  {16  U.S.C.  1600). 

(2)  The  Forest  or  Grassland 
Supervisor  is  the  responsible  official  for 
a  plan  amendment  or  revision,  except  to 
the  extent  the  Regional  Forester  or  Chief 
decides  to  act  as  the  responsible  official. 

(3)  When  appropriate,  two  or  more 
Forest  or  Grassland  Supervisors,  one  or 
more  Regional  Foresters,  or  the  Chief  of 
the  Forest  Service  may  undertake 
planning  which  may  amend  or  revise 
one  or  more  plans. 

(4)  The  Chief  of  the  Forest  Service, 
Regional  Foresters,  National  Forest  and 
Grassland  Supervisors,  or  District 
Rangers  may  authorize  and  implement 
site-specific  actions. 

(c)  An  interdisciplinary,  collaborative 
approach  to  planning.  An 
interdisciplinary,  collaborative 
approach  to  planning  may  be  achieved 
by  engaging  the  skills  and  interests  of 
appropriate  combinations  of  Forest 
Service  staff,  consultants,  contractors, 
other  federal  agencies,  states,  American 


67064 


Federal  Register / Vol.  74,  No.  242 /Friday,  December  18,  2009 /Rules  and  Regulations 


Indian  tribes,  Alaska  Natives,  or  local 
government  personnel,  or  other 
interested  or  affected  people  consistent 
with  applicable  laws. 

(d)  Key  elements.  The  planning  cycle 
begins  with  the  identification  and 
consideration  of  issues  and  concludes 
with  the  monitoring  and  evaluation  of 
results.  Based  upon  the  scope  and  scale 
of  issues,  planning  includes  one  or  more 
of  the  following  key  elements; 

(1)  Identification  and  consideration  of 
issues  (§219.4); 

(2)  Information  development  and 
interpretation  (§  219.5); 

(3)  Proposed  actions  (§  219.6); 

(4)  Plan  decisions  (§  219.7); 

(5)  Amendment  (§  219.8); 

(6)  Revision  (§219.9); 

(7)  Site-specific  decisions  (§  219.10); 
and 

(a)  Monitoring  and  evaluation  for 
adaptive  management  (§  219.11). 

§219.4  Identification  and  consideration  of 
issues. 

(a)  Origination  of  issues.  Issues  may 
originate  from  a  variety  of  sources 
including,  but  are  not  limited  to: 
Inventories,  assessments,  analyses, 
monitoring  and  evaluation  of  projects; 
discussions  among  people  and 
proposals  by  organizations  or 
governments  interested  in  or  afi^ected  by 
National  Forest  System  management; 
Presidential,  Departmental,  and  Forest 
Service  conservation  leadership 
initiatives;  cooperatively  developed 
landscape  goals  (§  219.12(b));  evaluation 
of  sustainability  (§  219.9(b)(4)); 
enactment  of  new  laws;  policies  such  as 
the  Forest  Service  national  strategic 
plan;  and  applications  for  authorization 
for  occupancy  and  use  of  National 
Forest  System  lands. 

(b)  Consideration  of  issues.  The 
responsible  official  has  the  discretion  to 
determine,  at  any  time,  whether  and  to 
what  extent  an  issue  is  appropriate  for  . 
consideration. 

(1)  In  making  this  determination,  the 
responsible  official  should  consider; 

(i)  The  scope, 'complexity,  and 
geographic  scale  of  potential  actions 
that  may  address  an  issue; 

(ii)  Statutory  requirements; 

(iii)  Organizational  and  community 
capabilities  and  available  resources, 
including  current  and  likely  Forest 
Service  budgets; 

(iv)  The  scientific  basis  and  merit  of 
available  data  and  analyses; 

(v)  The  relationship  of  possible 
actions  to  the  Forest  Service  national 
strategic  plan,  other  existing  plans, 
adopted  conservation  strategies, 
biological  opinions,  or  other  strategies 
applicable  within  all  or  a  portion  of  the 
plan  area;  and. 


(vi)  The  opinions  of  interested  or 
affected  individuals,  organizations,  or 
other  entities  and  the  social  and  cultural 
values  related  to  an  issue. 

(2)  The  responsible  official  should 
consider  the  extent  to  which  addressing 
the  issue  relates  to  or  provides; 

(i)  Opportunities  to  contribute  to  the 
achievement  of  cooperatively  developed 
landscape  goals; 

(ii)  Opportunities  for  the  national 
forests  and  grasslands  to  contribute  to 
the  restoration  or  maintenance  of 
ecological  sustainability,  including 
maintenance  or  restoration  of  watershed 
function,  such  as  water  flow  regimes  to 
benefit  aquatic  resources,  groundwater 
recharge,  municipal  water  supply,  or 
other  uses,  and  maintaining  or  restoring 
ecological  conditions  needed  for 
ecosystem  and  species  diversity; 

(iii)  Opportunities  for  the  national 
forests  or  grasslands  to  contribute  to 
social  and  economic  sustainability; 

(iv)  Opportunities  to  recover 
threatened  or  endangered  species  and 
maintain  or  restore  their  habitat; 

(v)  The  potential  for  negative 
environmental  effects,  including  human 
health,  economic  and  social  effects, 
upon  minority  and  low  income 
communities; 

(vi)  Opportunities  to  maintain  or 
restore  ecological  conditions  that  are 
similar  to  the  biological  and  physical 
range  of  expected  variability 

(§  219.20(b)(1));, and 

(vii)  Opportunities  to  contribute  to 
knowledge  about  and  preservation  of 
historic  and  cultural  resources. 

§  21 9.5  Information  development  and 
interpretation. 

If  the  responsible  official  determines 
an  issue  should  receive  consideration, 
the  responsible  official  should  review 
relevant  information  such  as 
inventories,  broad-scale  assessments, 
local  analyses,  or  monitoring  results  to 
determine  if  additional  information  is  . 
desirable  and  if  it  can  be  obtained  at  a 
reasonable  cost  and  in  a  timely  manner. 
The  responsible  official,  at  his  or  her 
discretion,  may  choose  the  methods  and 
determine  the  scope  of  information 
development  and  interpretation  for  an 
issue  under  consideration.  A  broad- 
scale  assessment  or  a  local  analysis  may 
be  developed  or  supplemented  if 
appropriate  to  the  scope  ■and  scale  of  an 
issue.  Broad-scale  assessments,  local 
analyses,  monitoring  results,  and  other 
studies  are  not  site-specific  or  plan 
decisions  or  pioposais  for  agency  action 
(§  219.6(a))  subject  to  Forest  Service 
NEPA  procedures. 

(a)  Broad-scale  assessments.  Broad- 
scale  assessments  provide  information 
regarding  ecological,  economic,  or  social 


issues  that  are  broad  in  geographic 
scale,  sometimes  crossing  Forest  Service 
regional  administrative  boundaries. 
Ecological  information  and  analyses  that 
may  be  provided  in  an  assessment  are 
addressed  in  §  219.20(a).  Social  and 
economic  information  and  analyses  that 
may  be  provided  in  an  assessment  are 
addressed  in  §  219.21(a). 

(1)  Broad-scale  assessment  should 
provide  the  following  as  appropriate; 

(1)  Findings  and  conclusions  that 
describe  historic  conditions,  current 
status,  and  future  trends  of  ecological, 
social,  and/or  economic  conditions, 
their  relationship  to  sustainability,  and 
the  principal  factors  contributing  to 
those  conditions  and  trends.  The 
responsible  official  may  use  these 
findings  and  conclusions  to  identify 
other  issues  (§  219.4),  develop  proposals 
for  action  (§  219.6),  or  for  other 
purposes. 

(ii)  Identification  of  needs  for 
additional  research  to  develop  new 
information  or  address  conflicting 
interpretations  of  existing  information. 

(2)  Station  Directors  and  Regional 
Foresters  must  have  joint  responsibility 
for  Forest  Service  participation  in 
broad-scale  assessments.  Each  broad-  • 
scale  assessment  should  be  designed 
and  conducted  with  the  assistance  of 
scientists,  resource  professionals, 
governmental  entities,  and  other 
individuals  and  organizations 
knowledgeable  of  the  assessment  area. 

(b)  Local  analyses.  Local  analyses 
provide  ecological,  social,  or  economic 
information  as  deemed  appropriate  by 
the  responsible  official.  Local  analyses 
may  cover  watersheds,  ecological  units, 
and  social  and  economic  units,  and  may 
tier  to  or  provide  information  to  update 
a  broad-scale  assessment.  Local  analyses 
should  provide  the  following,  as 
appropriate; 

(1)  Characterization  of  the  area  of 
analysis; 

(2)  Description  of  issues  within  the 
analysis  area; 

(3)  Description  of  current  conditions; 

(4)  Description  of  likely  future 
conditions; 

(5)  Synthesis  and  interpretation  of 
information;  and 

(6)  Recommendations  for  proposals 
(§  219.6(a))  or  identification  of  other 
issues  (§  219.4). 

§219.6  Proposed  actions. 

(q)  Proposal.  The  responsible  official 
may  propose  to  amend  or  revise  a  plan, 
propose  a  site-specific  action,  or  both. 

(b)  NEPA  requirements.  Unless 
otherwise  provided  hy  law,  the 
responsible  official  must  analyze  the 
effects  of  the  proposal  and  altemative(s) 
in  conformance  with  Forest  Service 
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NEPA  procedures.  The  responsible 
official  may  use  issues  identified  and 
information  reviewed  pursuant  to  Secs. 
219.4-219.5  for  scoping  required  in 
Forest  Service  NEPA  procedures. 

§219.7  Plan  decisions. 

Plan  decisions  guide  or  limit  uses  of 
National  Forest  System  resources  and 
provide  the  basis  for  future  agency 
action.  Plan  decisions  link  the 
requirements  of  laws,  regulations. 
Executive  Orders,  policies,  and  the 
Forest  Service  national  str'^tegic  plan  to 
specific  national  forests  and  grasslands. 
While  plan  decisions  generally  do  not 
commit  resources  to  a  site-specific 
action,  plan  decisions  provide  a 
framework  for  authorizing  she-specific 
actions  that  may  commit  resources.  In 
making  decisions,  the  responsible 
official  should  seek  to  manage  National 
Forest  System  resources  in  a 
combination  that  best  serves  the  public 
interest  without  impairment  of  the 
productivity  of  the  land  consistent  with 
the  Multiple-Use  Sustained- Yield  Act  of 
1960.  Plan  decisions  may  apply  to  all  or 
part  of  a  plan  area.  Paragraphs  (a) 
through  (e)  of  this  section  describe  the 
decisions  in  a  plan. 

(a)  Desired  resource  conditions.  These 
plan  decisions  define  the  resource 
conditions  sought  within  all  or  portions 
of  the  plan  area.  Desired  resource 
conditions  may  include,  but  are  not 
limited  to,  the  desired  watershed  and 
ecological  conditions  and  aquatic  and 
terrestrial  habitat  characteristics. 

(b)  Objectives.  These  plan  decisions 
are  concise  statements  describing 
measurable  results  intended  to 
contribute  to  sustainability  (§  219.19), 
including  a  desired  level  of  uses,  values, 
products,  and  services,  assuming 
current  or  likely  budgets  and 
considering  other  spending  levels  as 
appropriate.  Objectives  include  an 
estimate  of  the  time  and  resources 
needed  for  theit  completion. 

(c)  Standards.  These  plan  decisions 
are  the  requirements  and  limitations  for 
land  uses  and  management  actions 
necessary  for  the  achievement  of  desired 
conditions  and  objectives  and 
compliance  with  applicable  laws, 
regulations.  Executive  Orders,  and 
policies.  Standards  include,  but  are  not 
limited  to; 

(1)  Limitations  on  even-aged  timber 
harvest  methods; 

(2)  Maximum  size  openings  from 
timber  harvest; 

(3)  Methods  for  achieving  aesthetic 
objectives  by  blending  the  boundaries  of 
vegetation  treatments;  and 

(4)  Other  requirements  to  achieve 
multiple-use  of  the  national  forests  and 
grasslands. 


(d)  Designation  of  suitable  land  uses. 
These  plan  decisions  identify  lands 
within  the  National  Forest  System  that 
are  or  are  not  suitable  for  specific  uses 
(§  219.26),  including,  but  not  limited  to: 
the  transportation  system;  livestock 
grazing;  special  designations  as 
described  in  §  219.27;  and  lands  whore 
timber  production  is  an  objective 
(§219.28). 

(e)  Monitoring  strategy.  A  monitoring 
strategy  is  required  by  each  plan  as 
described  in  §  219.11(a). 

§  21 9.8  Amendment. 

(a)  Amending  plans.  A  plan 
amendment  may  add,  modify,  or  rescind 
one  or  more  of  the  decisions  of  a  plan 

(§  219.7).  An  amendment  decision  must 
be  based  on  the  identification  and 
consideration  of  issues  (§  219.4), 
applicable  information  (§  219.5),  and  an 
analysis  of  the  effects  of  the  proposed 
amendment  (§  219.6).  In  developing  an 
amendment,  the  responsible  official 
must  provide  opportunities  for 
collaboration  consistent  with  §  219.12 
through  §  219.18. 

(b)  Environmental  review  of  a 
proposed  plan  amendment.  For  each 
proposal  for  a  plan  amendment,  the 
responsible  official  must  complete 
appropriate  environmental  analyses  and 
public  involvement  in  accordance  with 
Forest  Service  NEPA  procedures.  A 
proposed  amendment  that  may  create  a 
significant  environmental  effect  and 
thus  require  preparation  of  an 
environmental  impact  statement  is 
considered  to  be  a  significant  change  in 
the  plan.  If  a  proposal  for  amendment 
requires  the  preparation  of  an 
environmental  impact  statement,  the 
responsible  official  must  give  public 
notice  and  an  opportunity  to  comment 
on  the  draft  environmental  impact 
statement  for  at  least  90  calendar  days. 

§219.9  Revision. 

(a)  Application  of  the  revision 
process.  Revision  of  a  plan  is  required 
by  16  U.S.C.  1604(f)(5).  The  revision 
process  is  a  review  of  the  overall 
management  of  a  unit  of  the  National 
Forest  System  and  an  opportunity  to 
consider  the  likely  results  if  plan 
decisions  were  to  remain  in  effect. 

(b)  Initiating  revision.  To  begin  the 
revision  process,  the  responsible  official 
must; 

(1)  Provide  opportunities  for 
collaboration  consistent  with  §  219.12 
through  §  219.18; 

(2)  Summarize  those  issues  the 
responsible  official  determines  to  be 
appropriate  for  consideration  (§  219.4), 
any  relevant  inventories,  new  data, 
findings  and  conclusions  firom 
appropriate  broad-scale  assessments  and 


local  analyses,  monitoring  and 
evaluation  results,  new  or  revised  Forest 
Service  policies,  relevant  portions  of  the 
Forest  Service  national  strategic  plan, 
and  changes  in  circumstances  affecting 
the  entire  or  significant  portions  of  the 
plan  area; 

(3)  Develop  the  information  and 
complete  the  analyses  described  in 
§  219.20(a)  and  §  219.21(a); 

(4)  Evaluate  the  effectiveness  of  the 
current  plan  in  contributing  to 
sustainability  (Secs.  219.19-219.21) 
based  on  the  information,  analyses,  and 
requirements  described  in  §  219.20(a) 
and  (b)  and  §  219.21(a)  and  (b),  and 
provide  for  an  independent  scientific 
peer  review  (§  219.22)  of  the  evaluation; 

(5)  Ideiitify  new  proposals  for  special 
areas,  specif  designation,  or  for 
recommendation  as  wilderness 
(§219.27); 

(6)  Identify  specific  watersheds  in 
need  of  protective  or  restoration  . 
measures; 

(7)  Identify  lands  classified  as  not 
suitable  for  timber  production 
(§219.28); 

(8)  Identify  and  evaluate  inventoried 
roadless  areas  and  unroaded  areas  based 
on  the  information,  analyses,  and 
requirements  in  §  219.20(a)  and 

§  219.21(a).  During  the  plan  revision 
process  or  at  other  times  as  deeined 
appropriate,  the  responsible  official 
must  determine  which  inventoried 
roadless  areas  and  unroaded  areas 
warrant  additional  protection  and  the 
level  of  protection  to  be  afforded;  and 

(9)  Develop  an  estimate  of  outcomes 
that  would  be  anticipated,  including 
uses,  values,  products,  or  services,  for  a 
15-year  period  following  initiation  of 
the  revision  process,  if  the  plan 
decisions  in  effect  at  the  time  the 
revision  process  began  remain  in  effect. 

(c)  Public  notice  of  revision  process 
and  review  of  information.  After  the 
responsible  official  has  compiled  the 
information  required  under  paragraph 
(b)  of  this  section,  the  responsible 
official  must  give  public  notice  of  the 
plan  revision  process  and  make  the 
information  compiled  under  paragraph 
(b)  of  this  section  available  for  public 
comment  for  at  least  45  calendar  days. 

(d)  Notice  of  Intent.  Based  upon  the 
information  compiled  under  paragraph 
(b)  of  this  section  and  any  comments 
received  during  the  comment  period 
required  under  paragraph  (c)  of  this 
section,  the  responsible  official  must 
publish  a  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  to  add, 
modify,  remove,  or  continue  in  effect 
the  decisions  embodied  in  a  plan.  The 
responsible  official  must  give  the  public 
notice  and  an  opportunity  to  comment 
on  the  draft  environmental  impact 
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statement  for  at  least  90  calendar  days. 
Following  public  comment,  the 
responsible  official  must  oversee 
preparation  of  a  final  environmental 
impact  statement  in  accordance  with 
Forest  Service  NEPA  procedures. 

(e)  Final  decision  on  plan  revision. 

The  revision  process  is  completed  when 
the  responsible  official  signs  a  record  of 
decision  for  a  plan  revision. 

§  21 9.1 0  Site-specific  decisions. 

To  the  extent  appropriate  and 
practicable  and  subject  to  valid  existing 
rights  and  appropriate  statutes,  the 
responsible  official  must  provide 
opportunities  for  collaboration 
consistent  with  §§  219.12  through 
219.18,  follow  the  planning  framework 
described  in  §§  219.4  through  219.6  and 
comply  with  §  219.11  to  make  site- 
specific  decisions.  All  site-specific 
decisions,  including  authorized  uses  of 
land,  must  be  consistent  with  the 
applicable  plan.  If  a  proposed  site- 
specific  decision  is  not  consistent  with 
the  applicable  plan,  the  responsible 
official  may  modify  the  proposed 
decision  to  make  it  consistent  with  the 
plan,  reject  the  proposal;  or  amend  the 
plan  to  authorize  the  action. 

§  21 9.1 1  Monitoring  and  evaluation  for 
adaptive  management. 

(a)  Plan  monitoring  strategy.  Each 
plan  must  contain  a  practicable, 
effective,  and  efficient  monitoring' 
strategy  to  evaluate  sustainability  in  the 
plan  area  (§§  219.19  through  219.21). 

The  strategy  must  require  monitoring  of 
appropriate  plan  decisions  and 
characteristics  of  sustainability. 

(1)  Monitoring  and  evaluation  of 
ecological  sustainability.  The  plan 
monitoring  strategy  for  the  monitoring 
and  evaluation  of  ecological 
sustainability  must  require  monitoring 
of; 

(i)  Ecosystem  diversity.  Monitoring 
must  be  used  to  evaluate  the  status  and 
trend  of  selected  physical  and  biological- 
characteristics  .of  ecosystem  diversity 

(§  219.20(a)(1)).  The  plan  monitoring 
strategy  must  document  the  reasons  for 
selection  of  characteristics  to  be 
monitored,  monitoring  objectives, 
methodology,  and  designate  critical 
values  that  will  prompt  reviews  of  plan 
decisions. 

(ii)  Species  diversity.  Monitoring  must 
be  used  to  evaluate  focal  species  and 
species-at-risk  as  follows: 

(A)  The  status  and  trends  of  ecological 
conditions  known  or  suspected  to 
support  focal  species  and  selected 
species-at-risk  must  be  monitored.  The 
plan  monitoring  strategy  must 
document  the  reasons  for  the  selection 
of  species-at-risk  for  which  ecological 


conditions  are  to  be  monitored,  • 
including  the  degree  of  risk  to  the 
species,  the  factors  that  put  the  species 
at  risk,  and  the  strength  of  association 
between  ecological  conditions  and 
population  dynamics. 

(B)  In  addition  to  monitoring  of 
ecological  conditions,  the  plan 
monitoring  strategy  may  require 
population  monitoring  for  some  focal 
species  and  some  species-at-risk.  This 
monitoring  may  be  accomplished  by  a 
variety  of  methods  including  population 
occurrence  and  presence/absence  data, 
sampling  population  characteristics, 
using  population  indices  to  track 
relative  population  trends,  or  inferring 
population  status  from  ecological 
conditions. 

(C)  A  decision  by  the  responsible 
official  to  monitor  populations  and  the 
responsible  official’s  choice  of 
methodologies  for  monitoring  selected 
focal  species  and  selected  species-at-risk 
may  be  based  upon  factors  that  include, 
but  are  not  limited  to,  the  degree  of  risk 
to  the  species,  the  degree  to  which  a 
species’  life  history  characteristics  lend 
themselves  to  monitoring,  the  reasons 
that  a  species  is  included  in  the  list  of 
focal  species  or  species-at-risk,  and  the 
strength  of  association  between 
ecological  conditions  and  population 
dynamics.  Monitoring  of  population 
trend  is  often  appropriate  in  those  cases 
where  risk  to  species  viability  is  high 
and  population  characteristics  cannot  be 
reliably  inferred  from  ecological 
conditions.  The  reasons  for  selection  of 
species,  monitoring  objectives,  and 
methodologies  must  be  documented  as 
part  of  the  plan  monitoring  strategy. 
Critical  values  that  will  prompt  reviews 
of  plan  decisions  must  be  designated  in 
the  monitoring  strategy. 

(iii)  Monitoring  effectiveness.  As  a 
part  of  the  plan  monitoring  strategy,  the 
responsible  official  must  evaluate  the 
effectiveness  of  selected  characteristics 
of  ecosystem  diversity  and  species 
■  diversity  in  providing  reliable 
information  regarding  ecological 
sustainability. 

(2)  Monitoring  and  evaluation  of 
social  and  economic  sustainability.  The 
plan  monitoring  strategy  for  the 
monitoring  and  evaluation  of  social  and 
economic  sustainability  should  provide 
for  periodic  review  of  national,  regional, 
and  local  supply  and  demand  for 
products,  services,  and  values.  Special 
consideration  should  be  given  to  those 
uses,  values,  products,  and  services  that 
the  National  Forest  System  is  uniquely 
poised  to  provide.  Monitoring  should 
improve  the  understanding  of  the 
National  Forest  System  contributions  to 
social  and  economic  sustainability.  Tbe 
plan  monitoring  strategy  must  require 


the  responsible  official  to  evaluate  the 
effectiveness  of  information  and 
analyses  described  in  §  219.21(a)  in 
providing  reliable  information  regarding 
social  and  economic  sustainability. 

(b)  Monitoring  of  site-specific  actions. 
The  decision  document  authorizing  a 
site-specific  action  should  describe  any 
required  monitoring  and  evaluation  for 
the  site-specific  action.  The  responsible 
official  must  determine  that  there  is  a 
reasonable  expectation  that  anticipated 
funding  is  adequate  to  complete  any 
required  monitoring  and  evaluation 
prior  to  authorizing  a  site-specific 
action. 

(c)  Monitoring  methods.  Unless 
required  by  the  monitoring  strategy, 
monitoring  methods  may  be  changed  to 
reflect  new  information  without"  plan 
amendment  or  revision. 

(d)  Use  of  monitoring  information. 
Where  monitoring  and  evaluation  is 
required  by  the  plan  monitoring 
strategy,  the  responsible  official  must 
ensure  that  monitoring  information  is 
used  to  determine  one  or  more  of  the 
following: 

(1)  If  site-specific  actions  are 
completed  as  specified  in  applicable 
decision  documents; 

(2)  If  the  aggregated  outcomes  and 
effects  of  completed  and  ongoing 
actions  are  achieving  or  contributing  to 
the  desired  conditions; 

(3)  If  key  assumptions  identified  for 
monitoring  in  plan  decisions  remain 
valid;  and 

(4)  If  plan  or  site-specific  decisions 
need  to  be  modified. 

(e)  Coordination  of  monitoring 
activities.  To  the  extent  practicable, 
monitoring  and  evaluation  should  be 
conducted  jointly  with  other  federal 
agencies,  state,  local,  and  tribal 
governments,  scientific  and  academic 
communities,  and  others.  In  addition, 
the  responsible  official  must  provide 
appropriate  opportunities  for  the  public 
to  be  involved  and  utilize  scientists  as 
described  in  §219.23. 

(f)  Annual  monitoring  and  evaluation 
report.  The  responsible  official  must 
prepare  a  monitoring  and  evaluation 
report  for  the  plan  area  within  6  months 
following  the  end  of  each  fiscal  year. 
The  report  must  be  maintained  with  the 
plan  documents  (§  219.30(d)(5)),  and 
include  the  following: 

(1)  A  list  or  reference  to  monitoring 
required  by  the  plan;  and 

(2)  A  summary  of  the  results  of 
monitoring  and  evaluation  performed 
during  the  preceding  fiscal  year  and 
appropriate  results  from  previous  years. 
The  summary  must  include: 

(i)  A  description  of  the  progress 
toward  achievement  of  desired 
conditions  within  the  plan  area;  and 
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(ii)  A  description  of  the  plan  area’s 
contribution  to  the  achievement  of 
applicable  outcomes  of  the  Forest 
Service  national  strategic  plan. 

Collaborative  Planning  for 
Sustainability 

§  21 9.1 2  Collaboration  and  cooperatively 
developed  landscape  goals. 

(a)  Collaboration.  To  promote 
sustainability,  the  responsible  official 
must  actively  engage  the  American 
public,  interested  organizations,  private 
landowners,  state,  local,  and  Tribal 
governments,  federal  agencies,  and 
others  in  the  stewardship  of  National 
Forest  System  lands.  To  engage  people 
in  the  stewardship  of  National  Forest 
System  lands,  the  responsible  official 
may  assume  many  roles,  such  as  leader, 
organizer,  facilitator,  or  participant.  The 
responsible  official  must  provide  early 
and  frequent  opportunities  for  people  to 
participate  openly  and  meaningfully  in 
planning  taking  into  account  the  diverse 
roles,  jurisdictions,  and  responsibilities 
of  interested  and  affected  organizations, 
groups,  and  individuals.  The 
responsible  official  has  the  discretion  to 
determine  how  to  provide  these 
opportunities  in  the  planning  process. 

(b)  Cooperatively  developed 
landscape  goals.  (1)  The  responsible 
official  and  other  Forest  Service 
employees  involved  in  planning  must 
invite  and  encourage  others  to  engage  in 
the  collaborative  development  of 
landscape  goals.  Using  information  from 
broad-scale  assessments  or  other 
available  information,  and  subject  to 
applicable  laws,  the  responsible  official 
may  initiate  or  join  ongoing 
collaborative  efforts  to  develop  or 
propose  landscape  goals  for  areas  that 
include  National  Forest  System  lands. 

(2)  During  collaborative  efforts, 
responsible  officials  and  other  Forest 
Service  employees,  must  communicate 
and  foster  understanding  of  the  nation’s 
declaration  of  environmental  policy  as 
set  forth  in  section  101(b)  of  the 
National  Environmental  Policy  Act,  as 
amended  (42  U.S.C.  4321-4347),  which 
states  that  it  is  the  continuing 
responsibility  of  the  Federal 
Government  to  use  all  practicable 
means,  consistent  with  other  essential 
considerations  of  national  policy,  to 
improve  and  coordinate  federal  plans, 
functions,  programs,  and  resources  to 
the  end  that  the  Nation  may — 

(i)  Fulfill  the  responsibilities  of  each 
generation  as  trustee  of  the  environment 
for  succeeding  generations; 

(ii)  Assure  for  all  Americans  safe, 
healthful,  productive,  and  e.sthetically 
and  culturally  pleasing  surroundings; 

(iii)  Attain  the  widest  range  of 
beneficial  uses  of  the  environment  ,  ,, 


without  degradation,  risk  to  health  or 
safety,  or  other  undesirable  and 
unintended  consequences; 

(iv)  Preserve  important  historic, 
cultural,  and  natural  aspects  of  our 
national  heritage,  and  maintain, 
wherever  possible,  an  environment 
which  supports  diversity,  and  variety  of 
individual  choice; 

(v)  Achieve  a  balance  between 
population  and  resource  use  which  will 
permit  high  standards  of  living  and  a 
wide  sharing  oT  life’s  amenities;  and 

(vi)  Enhance  the  quality  of  renewable 
resources  and  approach  the  maximum 
attainable  recycling  of  depletable 
resources. 

(3)  Cooperatively  developed 
landscape  goals,  whether  the  result  of 
efforts  initiated  by  the  Forest  Service  or 
others,  must  be  deemed  an  issue  for  the 
purposes  under  §  219.4. 

§219.13  Coordination  among  Federal 
agencies. 

The  responsible  official  must  provide 
early  and  frequent  coordination  with 
appropriate  Federal  agencies  and  may 
provide  opportunities: 

(a)  For  interested  or  affected  Federal 
agencies  to  participate  in  the 
identification  of  issues  and  formulation 
of  proposed  actions; 

(o)  For  the  streamlined  coordination 
of  Federal  agency  policies,  resource 
management  plans,  or  programs;  and 

(c)  The  development,  where 
appropriate  and  practicable,  of  joint 
resource  management  plans. 

§  219.14  Involvement  of  State  and  local 
governments. 

The  responsible  official  must  provide 
early  and  frequent  opportunities  for 
State  and  local  governments  to: 

(a)  Participate  in  the  planning 
process,  including  the  identification  of 
issues;  and 

(b)  Contribute  to  the  streamlined 
coordination  of  resource  management 
plans  or  programs. 

§219.15  Interaction  with  American  Indian 
tribes  and  Alaska  Natives. 

(a)  The  Forest  Service  shares  in  the 
Federal  Government’s  overall  trust 
responsibility  for  federally  recognized 
American  Indian  tribes  and  Alaska 
Natives. 

(b)  During  planning,  the  responsible 
official  must  consider  the  government- 
to-governmenl  relationship  between 
American  Indian  or  Alaska  Native  tribal 
governments  and  the  Federal 
Government. 

(c)  The  responsible  official  must 
consult  with  and  invite  American 
Indian  tribes  and  Alaska  Natives  to 
participate  in  the  planning  process  to 
assist  in:. 


(1)  The  early  identification  of  treaty 
rights,  treaty-protected  resources,  and 
American  Indian  tribe  trust  resources; 

(2)  The  consideration  of  tribal  data 
and  resource  knowledge  provided  by 
tribal  representatives;  and 

(3)  The  consideration  of  tribal 
concerns  and  suggestions  during 
decisionmaking. 

§  21 9.1 6  Relationships  with  interested 
individuals  and  organizations. 

The  responsible  official  must: 

(a)  Make  planning  information 
available  to  the  extent  allowed  by  law; 

(b)  Conduct  planning  processes  that 
are  fair,  meaningful,  and  open  to 
persons  with  diverse  opinions; 

(c)  Provide  early  and  frequent 
opportunities  for  participation  in  the 
identificatio’n  of  issues; 

(d)  Encourage  interested  individuals 
and  organizations  to  wdrk 
collaboratively  with  one  another  to 
improve  understanding  and  develop 
cooperative  landscape  and  other  goals; 

(e)  Consult  with  individuals  and 
organizations  who  can  provide 
information  about  current  and  historic 
public  uses  within  an  assessment  or 
plan  area,  about  the  location  of  unique 
and  sensitive  resources  and  values  and 
cultural  practices  related  to  issues  in  the 
plan  area:  and 

(f)  Consult  with  scientific  experts  and 
other  knowledgeable  persons,  as 
appropriate,  during  consideration  of 
collaboratively  developed  landscape 
goals  and  other  activities. 

§219.17  Interaction  with  private 
landowners. 

The  responsible  official  must  seek  to 
collaborate  with  those  who  have  control 
or  authority  over  lands  adjacent  to  or 
within  the  external  boundaries  of 
national  forests  or  grasslands  to  identify: 

(a)  Local  knowledge: 

(b)  Potential  actions  and  partnership 
activities; 

(c)  Potential  conditions  and  activities 
on  the  adjacent  lands  that  may  affect 
management  of  National  Forest  System 
lands,  or  vice  versa;  and 

(d)  Issues  (§  219.4). 

§  21 9.1 8  Role  of  advisory  committees. 

(a)  Advisory  committees.  Advisory 
committees  can  provide  an  immediate, 
representative,  and  predictable  structure 
within  which  public  dialogue  can  occur 
and  the  Forest  Service  can  develop 
relationships  with  diverse  communities 
of  interests.  The  responsible  official  may 
seek  the  assistance  or  advice  from  a 
committee,  consistent  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.)  in 
determining  whether  there  is  a 
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reasonable  basis  to  propose  an  action  to 
address  an  issue.  Each  Forest  or 
Grassland  Supervisor  must  have  access 
to  an  advisory  committee  with 
knowledge  of  local  conditions  and 
issues,  although  an  advisory  committee 
is  not  required  for  each  national  forest 
or  grassland.  Responsible  officials  may 
request  establishment  of  advisory 
committees  and  recommend  members  to 
the  Secretary  of  Agriculture.  Advisory 
committees  used  hy  other  agencies  may 
be  utilized  through  proper  agreements. 

(b)  Participation  in  other  types  of 
community-based  groups.  When 
appropriate,  the  responsible  official 
should  consider  participating  in 
community-based  groups  organized  for 
a  variety  of  public  purposes, 
particularly  those  groups  organized  to 
develop  landscape  goals  (§  219.12(b)). 

Ecological,  Social,  and  Economic 
Sustainability 

§  21 9.1 9  Ecological,  social,  and  economic 
sustainabiiity. 

Sustainability,  composed  of 
interdependent  ecological,  social,  and 
economic  elements,  embodies  the 
Multiple-Use  Sustained-Yield  Act  of 
1960  (16  U.S.C.  528  et  seq.)  without 
impairment  to  the  productivity  of  the 
land  and  is  the  overall  goal  of 
management  of  the  National  Forest 
System.  The  first  priority  for 
stewardship  of  the  national  forests  and 
grasslands  is  to  maintain  or  restore 
ecological  sustainability  to  provide  a 
sustainable  flow  of  uses,  values, 
products,  and  services  fi’om  these  lands. 

§219.20  Ecological  sustainability. 

To  achieve  ecological  sustainability, 
the  responsible  official  must  ensure  that 
plans  provide  for  maintenance  or 
restoration  of  ecosystems  at  appropriate 
spatial  and  temporal  scales  determined 
by  the  responsible  official. 

(a)  Ecological  information  and 
analyses.  Ecosystem  diversity  and 
species  diversity  are  components  of 
ecological  sustainability.  The  planning 
process  must  include  the  development 
and  analysis  of  information  regarding 
these  components  at  a  variety  of  spatial 
and  temporal  scales.  These  scales 
include  geographic  areas  such  as 
bioregions  and  watersheds,  scales  of 
biological  organization  such  as 
communities  and  species,  and  scales  of 
time  ranging  from  months  to  centuries. 
Information  and  analyses  regarding  the 
components  of  ecological  sustainability 
may  be  identified,  obtained,  or 
developed  through  a  variety  of  methods, 
including  broad-scale  assessments  and 
local  analyses  (§  219.5),  and  monitoring 
results  (§  219.11).  For  plan  revisions, 
and  to  the  extent  the  responsible  official 


considers  appropriate  for  plan 
amendments  or  site-specific  decisions, 
the  responsible  official  must  develop  or 
supplement  the  following  information 
and  analyses  related  to  ecosystem  and 
species  diversity: 

(1)  Characteristics  of  ecosystem  and 
species  diversity.  Characteristics  of 
ecosystem  and  species  diversity  must  be 
identified  for  assessing  and  monitoring 
ecological  sustainability.  In  general, 
these  identified  characteri,ptics  should 
be  consistent  at  various  scales  of 
analyses. 

(i)  Ecosystem  diversity.  Characteristics 
of  ecosystem  diversity  include,  hut  are 
not  limited  to: 

(A)  Major  vegetation  types.  The 
composition,  distribution,  and 
abundance  of  the  major  vegetation  types 
and  successional  stages  of  forest  and 
grassland  systems;  the  prevalence  of 
invasive  or  noxious  plant  or  animal 
species. 

(B)  Water  resources.  The  diversity, 
abundance,  and  distribution  of  aquatic 
and  riparian  systems  including  streams, 
stream  banks,  coastal  waters,  estuaries, 
groundwater,  lakes,  wetlands, 
shorelines,  riparian  areas,  and 
floodplains;  stream  channel  morphology 
and  condition,  and  flow  regimes. 

(C)  Soil  resources.  Soil  productivity; 
physical,  chemical  and  biological 
properties;  soil  loss;  and  compaction. 

(D)  Air  resources.  Air  quality, 
visibility,  and  other  air  resource  values. 

(E)  Focal  species.  Focal  species  that 
provide  insights  to  the  larger  ecological 
systems  with  which  they  are  associated. 

(ii)  Species  diversity.  Characteristics 
of  species  diversity  include,  but  are  not 
limited  to,  the  number,  distribution,  and 
geographic  ranges  of  plant  and  animal 
species,  including  focal  species  and 
species-at-risk  that  serve  as  surrogate 
measures  of  species  diversity.  Species- 
at-risk  and  focal  species  must  be 
identified  for  the  plan  area. 

(2)  Evaluation  of  edological 
.  sustainability.  Evaluations  of  ecological 
sustainability  must  be  conducted  at  the 
scope  and  scale  determined  by  the 
responsible  official  to  be  appropriate  to 
the  planning  decision.  These 
evaluations  must  describe  the  current 
status  of  ecosystem  diversity  and 
species  diversity,  risks  to  ecological 
sustainability,  cumulative  effects  of 
human  and  natural  disturbances,  and 
the  contribution  of  National  Forest 
System  lands  to  the  ecological 
sustainability  of  all  lands  within  the 
area  of  analysis. 

(i)  Evaluation  of  ecosystem  diversity. 
Evaluations  of  ecosystem  diversity  must 
include,  as  appropriate,  the  following: 

(A)  Informatioii  about  focal  species 
that  provide  insights  to  the  integrity  of 


the  larger  ecological  system  to  which 
they  belong. 

(B)  A  description  of  the  biological  and 
physical  properties  of  the  ecosystem 
using  the  characteristics  identified  in 
paragraph  (a)(l)(i)  of  this  section. 

(C)  A  description  of  the  principal 
ecological  processes  occurring  at  the 
spatial  and  temporal  scales  that 
influence  the  characteristic  structure 
and  composition  of  ecosystems  in  the 
assessment  or  analysis  area.  These 
descriptions  must  include  the 
distribution,  intensity,  frequency,  and 
magnitude  of  natural  disturbance 
regimes  of  the  current  climatic  period, 
and  should  include  other  ecological 
processes  important  to  ecological 
sustainability,  such  as  nutrient  cycling, 
migration,  dispersal,  food  web 
dynamics,  water  flows,  and  the 
identification  of  the  risks  to  maintaining 
these  processes.  These  descriptions  may 
also  include  an  evaluation  of  the 
feasibility  of  maintaining  natural 
ecological  processes  as  a  tool  to 
contribute  to  ecological  sustainability. 

(D)  A  description  of  the  effects  of 
human  activities  on  ecosystem 
diversity.  These  descriptions  must 
distinguish  activities  that  had  an 
integral  role  in  the  landscape’s 
ecosystem  diversity  for  a  long  period  of 
time  from  activities  that  are  of  a  type, 
size,  or  rate  that  were  not  typical  of 
disturbances  under  which  native  plant 
and  animal  species  and  ecosystems 
developed. 

(E)  An  estimation  of  the  range  of 
variability  of  the  characteristics  of 
ecosystem  diversity,  identified  in 
paragraph  (a)(l)(i)  of  this  section,  that 
would  be  expected  under  the  natural 
disturbance  regimes  of  the  current 
climatic  period.  The  current  values  of 
these  characteristics  should  be 
compared  to  the  expected  range  of 
variability  to  develop  insights  about  the 
current  status  of  ecosystem  diversity. 

(F)  An  evaluation  of  the  effects  of  air 
quality  on  ecological  systems  iticluding 
water. 

"(G)  An  estimation  of  current  and 
foreseeable  future  Forest  Service 
consumptive  and  non-consumptive 
water  uses  and  the  quantity  and  quality 
of  water  needed  to  support  those  uses 
and  contribute  to  ecological 
sustainability. 

(H)  An  identification  of  reference 
landscapes  to  provide  for  evaluation  of 
the  effects  of  actions. 

(ii)  Evaluations  of  species  diversity. 
Evaluations  of  species  diversity  must 
include,  as  appropriate,  assessments  of 
the  risks  to  species  viability  and  the 
identification  of  ecological  conditions 
needed  to  maintain  species  viability 
over  time  based  on  the  following: 
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(A)  The  viability  of  each  species  listed 
under  the  Endangered  Species  Act  as 
threatened,  endangered,  candidate,  and 
proposed  species  must  be  assessed. 
Individual  species  assessments  must  be 
used  for  these  species. 

(BJ  For  all  other  species,  including 
other  species-at-risk  and  those  species 
for  which  there  is  little  information,  a 
variety  of  approaches  may  be  used, 
including  iridividual  species 
assessments  and  assessments  of  focal 
species  or  other  indicators  used  as 
surrogates  in  the  evaluation  of 
ecological  conditions  needed  to 
maintain  species  viability. 

(C)  Except  as  provided  in  paragraph 
(aK2)(ii)(A)  of  this  section,  for  species 
groups  that  contain  many  species, 
assessments  of  functional,  taxonomic,  or' 
habitat  groups  rather  than  individual 
species  may  he  appropriate. 

(D)  In  analyzing  viability,  the  extent 
of  information  available  about  species, 
their  habitats,  the  dynamic  nature  of 
ecosystems  and  the  ecological 
conditions  needed  to  support  them  must 
be  identified.  Species  assessments  may 
rely  on  general  conservation  principles 
and  expert  opinion.  When  detailed 
information  on  species  habitat 
relationships,  demographics,  genetics, 
and  risk  factors  is  available,  that 
information  should  he  considered. 

(b)  Plan  decisions.  When  making  plan 
decisions  that  will  affect  ecological 
sustainability,  the  responsible  official 
must  use  the  information  developed 
under  paragraph  (a)  of  this  section.  The 
following  requirements  must  apply  at 
the  spatial  and  temporal  scales  that  the 
responsible  official  determines  to  be 
appropriate  to  the  plan  decision: 

(1)  Ecosystem  diversity.  Plan 
decisions  affecting  ecosystem  diversity 
must  provide  for  maintenance  or 
restoration  of  the  characteristics  of 
ecosystem  composition  and  structure 
within  the  range  of  variability  that 
would  be  expected  to  occur  under 
natural  disturbance  regimes  of  the 
current  climatic  period  in  accordance 
with  paragraphs  (b)(l)(i)  through  (v)  of 
this  section. 

(i)  Except  as  provided  in  paragraph 
(b)(l)(iv)  of  this  section,  in  situations 
where  ecosystem  composition  and 
structure  are  currently  within  the 
expected  range  of  variability,  plan 
decisions  must  maintain  the 
composition  and  structure  within  the 
range. 

(ii)  Except  as  provided  in  paragraph 
(b)(lKv)  of  this  section,  where  current 
ecosystem  composition  and  structure 
are  outside  the  expected  range  of 
variability,  plan  decisions  must  provide 
for  measurable  progress  toward  i  ,  , » 


ecological  conditions  within  the 
expected  range  of  variability. 

(iii)  Where  the  range  of  variability 
cannot  be  practicably  defined,  plan 
decisions  must  provide  for  measurable 
progress  toward  maintaining  or 
restoring  ecosystem  diversity.  The 
responsible  official  must  use 
independently  peer-reviewed  scientific 
methods  other  than  the  expected  range 
of  variability  to  maintain  or  restore 
ecosystem  diversity.  The  scientific  basis 
for  such  alternative  methods  must  be 
documented  in  accordance  with 
(§§  219.22  through  219.25). 

.  (iv)  Where  the  responsible  official 
determines  that  ecological  conditions 
are  within  the  expected  range  of 
variability  and  that  maintaining 
ecosystem  composition  and  structure 
within  that  range  is  ecologically, 
socially  or  economically  unacceptable, 
plan  decisions  may  provide  for 
ecosystem  composition  and  structure 
outside  the  expected  range  of 
variability.  In  such  circumstances,  the 
responsible  official  must  use 
independently  peer-reviewed  scientific 
methods  other  than  the  expected  range 
of  variability  to  provide  for  the 
maintenance  or  restoration  of  ecosystem 
diversity.  The  scientific  basis  for  such  . 
alternative  methods  must  be 
documented  in  accordance  with 
(§§219.22  through  219.25). 

(v)  Where  the  responsible  official 
determines  that  ecological  conditions 
are  outside  the  expected  range  of 
variability  and  that  it  is  not  practicable 
to  make  measurable  progress  toward 
conditions  within  the  expected  range  of 
variability,  or  that  restoration  would 
result  in  conditions  that  are 
ecologically,  socially  or  economically 
unacceptable,  plan  decisions  may 
provide  for  ecosystem  composition  and 
structure  outside  the  expected  range  of 
variability.  In  such  circumstances,  the 
responsible  official  must  use . 
independently  peer-reviewed  scientific 
methods  other  than  the  expected  range 
of  variability  to  provide  for  the 
maintenance  or  restoration  of  ecosystem 
diversity.  The  scientific  basis  for  such 
alternative  methods  must  be 
documented  (§§  219.22  through  219.25). 

(2)  Species  diversity,  (i)  Plan 
decisions  affecting  species  diversity 
must  provide  for  ecological  conditions 
that  the  responsible  official  determines 
provide  a  high  likelihood  that  those 
conditions  are  capable  of  supporting 
over  time  the  viability  of  native  and 
desired  non-native  species  well 
distributed  throughout  their  ranges 
within  the  plan  area,  except  as  provided 
in  paragraphs  (b)(2)(ii)  through  (iv)  of 
this  section.  Methods  described  in. 
paragraph  (a)(2)(ii)  of  this  section  may 


be  used  to  make  the  determinations  of 
ecological  conditions  needed  to 
maintain  viability.  A  species  is  well 
distributed  when  individuals  can 
interact  with  each  other  in  the  portion 
of  the  species  range  that  occurs  within 
the  plan  area.  When  a  plan  area 
occupies  the  entire  range  of  a  species, 
these  decisions  must  provide  for 
ecological  conditions  capable  of 
supporting  viability  of  the  species  and 
its  component  populations  throughout 
that  range.  When  a  plan  area 
encompasses  one  or  more  naturally 
disjunct  and  self-sustaining  populations 
of  a  species,  these  decisions  must 
provide  ecological  conditions  capable  of 
supporting  over  time  viability  of  each 
population.  When  a  plan  area 
encompassed  only  a  part  of  a 
population,  these  decisions  must 
provide  ecological  conditions  capable  of 
supporting  viability  of  that  population 
well  distributed  throughout  its  range 
within  the  plan  area. 

(ii)  When  conditions  outside  the 

authority  of  the  agency  prevent  the 
agency  from  providing  ecological  ' 

conditions  that  provide  a  high 
likelihood  of  supporting  over  time  the 
viability  of  native  and  desired  non¬ 
native  species  well  distributed 
throughout  their  ranges  within  the  plan 
area,  plan  decisions  must  provide  for 
ecological  conditions  well  distributed 
throughout  the  species  range  within  the 
plan  area  to  contribute  to  viability  of 
that  species. 

(iii)  Where  species  are  inherently  rare 
or  not  naturally  well  distributed  in  the 
plan  area,  plan  decisions  should  not 
contribute  to  the  extirpation  of  the 
species  from  the  plan  area  and  must 
provide  for  ecological  conditions  to 
maintain  these  species  considering  their 
natural  distribution  and  abundance. 

(iv)  Where  environmental  conditions 
needed  to  support  a  species  have  been 
so  degraded  that  it  is  technically 
infeasible  to  restore  ecological 
conditions  that  would  provide  a  high 
likelihood  of  supporting  viability,  plan 
decisions  must  provide  for  ecological 
conditions  to  contribute  to  supporting 
over  time  viability  to  the  degree 
practicable. 

(3)  Federally  listed  threatened  and 
endangered  species,  (i)  Plan  decisions 
must  provide  for  implementing  actions 
in  conservation  agreements  with  the 
U.S.  Fish  and  Wildlife  Service  or  the 
National  Marine  Fisheries  Service  that 
provide  a  basis  for  not  needing  to  list  a 
species.  In  some  situations,  conditions 
or  events  beyond  the  control  or 
authority  of  the  agency  may  limit  the 
Forest  Service’s  ability  to  prevent  the 
need  for  federal  listing.  Plan  decisions 
should  reflect  the  unique  opportunities 
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that  National  Forest  System  lands 
provide  to  contribute  to  recovery  of 
listed  species. 

,  (ii)  Plan  decisions  involving  species 
listed  under  the  Endangered  Species  Act 
must  include,  at  the  scale  determined  by 
the  responsible  official  to  be  appropriate 
to  the  plan  decision,  reasonable  and 
prudent  measures  and  associated  terms 
and  conditions  contained  in  final 
biological  opinions  issued  under  50  CFR 
part  402.  The  plan  decision  documents, 
must  provide  a  rationale  for  adoption  or 
rejection  of  discretionary  conservation 
recommendations  contained  in  final 
biological  opinions. 

§  21 9.21  Social  and  economic 
sustainability. 

To  contribute  to  economic  and  social 
sustainability,  the  responsible  official 
involves  interested  and  affected  people 
in  planning  for  National  Forest  System 
lands  (§§  219.12  through  219.18), 
provides  for  the  development  and 
consideration  of  relevant  social  and 
economic  information  and  analyses,  and 
a  range  of  uses,  values,  products,  and 
services. 

(a)  Social  and  economic  information 
and  analyses.  To  understand  the 
contribution  national  forests  and 
grasslands  make  to  the  economic  and 
social  sustainability  of  local 
communities,  regions,  and  the  nation, 
the  planning  process  must  include  the 
analysis  of  economic  and  social 
information  at  variable  scales,  including 
national,  regional,  and  local  scales;  ' 
Social  analyses  address  human  life¬ 
styles,  cultures,  attitudes,  beliefs, 
values,  demographics,  and  land-use 
patterns,  and  the  capacity  of  human 
communities  to  adapt  to  changing 
conditions.  Economic  analyses  address 
economic  trends,  the  effect  of  national 
forest  and  grassland  management  on  the 
well-being  of  communities  and  regions, 
and  the  net  benefit  of  uses,  values, 
products,  or  services  provided  by 
national  forests  and  grasslands.  Social 
and  economic  analyses  should 
recognize  that  the  uses,  values, 
products,  and  services  from  national 
forests  and  grasslands  change  with  time 
and  the  capacity  of  communities  to 
accommodate  shifts  in  land  uses 
change.  Social  and  economic  analyses 
may  rely  on  quantitative,  qualitative, 
and  participatory  methods  for  gathering 
and  analyzing  data.  Social  and 
economic  information  may  be 
developed  and  analyzed  through  broad- 
scale  assessments  and  local  analyses 
(■§  219.5),  monitoring  results  (§  219.11), 
or  other  means.  For  plan  revisions,  and 
to  the  extent  the  responsible  official 
considers  to  be  appropriate  for  plan 
amendments  or  site-specific  decisions. 


the  responsible  official  must  develop  or 
supplement  the  information  and 
analyses  related  to  the  following: 

(1)  Describe  and  analyze,  as 
appropriate,  the  following: 

fi)  Demographic  trends;  life-style 
preferences;  public  values;  land-use 
patterns;  related  conservation  and  land 
use' policies  at  the  state  and  local  level; 
cultural  and  American  Indian  tribe  and 
Alaska  Native  land  settlement  patterns; 
social  and  cultural  history;  social  and 
cultural  opportunities  provided  by 
national  forest  system  lands;  the 
organization  and  leadership  of  local 
communities;  community  assistance 
needs;  community  health;  and  other 
appropriate  social  and  cultural 
information; 

(ii)  Employment,  income,  and  other 
economic  trends;  the  range  and 
estimated  long-term  value  of  market  and 
non-market  goods,  uses,  services,  and 
amenities  that  can  be  provided  by 
national  forest  system  lands  consistent 
with  the  requirements  of  ecological 
sustainability,  the  estimated  cost  of 
providing  them,  and  the  estimated  effect 
of  providing  them  on  regional  and 
community  well-being,  employment, 
and  wages;  and  other  appropriate 
economic  information.  Special  attention 
should  be  paid  to  the  uses,  values, 
products,  or  services  that  the  Forest 
Service  is  uniquely  poised  to  provide; 

(iii) .  Opportunities  to  provide  social 
and  economic  benefits  to  communities 
through  natural  resource  restoration 
strategies; 

(iv)  Other  social  or  economic 
information,  if  appropriate,  to  address 
issues  being  considered  by  the 
responsible  official  (§  219.4). 

(2)  Analyze  community  or  region  risk 
and  vulnerability.  Risk  and 
vulnerability  analyses  assess  the 
vulnerability  of  communities  from 
changes  in  ecological  systems  as  a  result 
of  natural  succession  or  potential 
management  actions.  Risk  may  be 
considered  for  geographic,  relevant 
occupational,  or  other  related 
communities  of  interest.  Resiliency  and 
community  capacity  should  be 
considered  in  a  risk  and  vulnerability 
analysis.  Risk  and  vulnerability  analysis 
may  also  address  potential 
consequences  to  communities  and 
regions  from  land  management  changes 
in  terms  of  capital  availability, 
employment  opportunities,  wage  levels, 
local  tax  bases,  federal  revenue  sharing, 
the  ability  to  supporfpublic 
infirastructure  and  social  services, 
human  health  and  safety,  and  other 
factors  as  necessary  and  appropriate. 

(b)  Plan  decisions.  When  maung  plan 
decisions  that  will  affect  social  or  1 1  • 
economic  sustainability,  the  responsible 


official  must  use  the  information 
analyses  developed  in  paragraph  (a)  of 
this  section.  Plan  decisions  contribute  to 
social  and  economic  sustainability  by 
providing  for  a  range  of  uses,  values, 
products,  and  services,  consistent  with 
ecological  sustainability. 

The  Contribution  of  Science 

§  21 9.22  The  overall  role  of  science  in 
planning. 

(a)  The  responsible  official  must 
ensure  that  the  best  available  science  is 
considered  in  planning.  The  responsible 
official,  when  appropriate,  should 
acknowledge  incomplete  or  unavailable 
information,  scientific  uncertainty,  and 
the  variability  inherent  in  complex 
systems. 

^  (b)  When  appropriate  and  practicable 
and  consistent  with  applicable  law,  the 
responsible  official  should  provide  for 
independent,  scientific  peer  reviews  of 
the  use  of  science  in  planning. 
Independent,  scientific  peer  reviews  are 
conducted  using  generally  accepted 
scientific  practices  that  do  not  allow 
individuals  to  participate  in  the  peer 
reviews  of  documents  they  authored  or 
co-authored. 

§  21 9.23  The  role' Of  science  in 
assessmerrts,  analyses,  and  monitoring. 

(a)  Broad-scale  assessments.  If  the 
Forest  Service  is  leading  a  broad-scale 
assessment,  the  assessment  must  be  led 
by  a  Chief  Scientist  selected  by  the 
Deputy  Chief  of  Research  and 
Development.  When  appropriate  and 
practicable,  a  responsible  official  may 
provide  for  independent,  scientific  peer 
review  of  the  findings  and  conclusions 
originating  firom  a  broad-scale 
assessment.  Independent,  scientific  peer 
review  may  be  provided  by  scientists 
from  the  Forest  Service,  other  federal, 
state,  or  tribal  agencies,  or  other 
institutions. 

(b)  Local  analyses.  Though  not 
required,  a  responsible  official  may 
include  scientists  in  the  development  or 
technical  reviews  of  local  analyses  and 
field  reviews  of  the  design  and  selection 
of  subsequent  site-specific  actions. 

(c)  Monitoring.  (1)  The  responsible 
official  must  include  scientists  irtthe 
design  and  evaluation  of  monitoring 
strategies.  Additionally,  the  responsible 
official  must  provide  for  an 
independent,  scientific  peer  review  of 
plan  monitoring  on  at  least  a  biennial 
basis  to  validate  adherence  to' 
appropriate  protocols  and  methods  in 
collecting  and  processing  of  monitoring 
samples  and  to  validate  that  data  are 
summarized  and  interpreted  properly. 

(2)  When  appropriate  and  practicable, 
the  responsible  official  should  include 
scientists  in  the  review  of  monitoring 
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data  and  analjrtical  results  to  determine 
trends  relative  to  ecological,  economic, 
or  social  sustainability. 

§  21 9.24  Science  consistency  evaluations. 

(a)  The  responsible  official  must 
ensure  that  plan  amendments  and 
revisions  are  consistent  with  the  best 
available  science.  The  responsible 
official  may  use  a  science  advisory 
hoard  (§  219.25)  to  assist  in  determining 
whether  information  gathered, 
evaluations  conducted,  or  analyses  and 
conclusions  reached  in  the  planning 
process  are  consistent  with  the  best 
available  science.  If  the  responsible 
official  decides  to  use  a  science  advisory 
board,  the  board  and  the  responsible 
official  are  to  jointly  establish  criteria 
for  the  science  advisory  board  and  the 
responsible  official  to  use  in  reviewing 
the  consistency  of  proposed  plan 
amendments  and  revisions  with  the  best 
available  science. 

(b)  The  science  advisory  board  is 
responsible  for  organizing  and 
conducting  a  scientific  consistency 
evaluation  to  determine  the  following: 

(1)  If  relevant  scientific  (ecological, 
social,  or  economic)  information  has 
been  considered  by  the  responsible 
official  in  a  manner  consistent  with 
current  scientific  understanding  at  the 
appropriate  scales; 

(2)  If  uncertainty  of  knowledge  has 
been  recognized,  acknowledged,  and 
adequately  documented:  and 

(3)  If  the  level  of  risk  in  achievement 
of  sustainability  is  acknowledged  and 
adequately  documented  by  the 
responsible  official. 

(c)  If  substantial  disagreement  among 
members  of  the  science  advisory  board 
or  between  the  science  advisory  board 
and  the  responsible  official  is  identified 
during  a  science  consistency  evaluation, 
a  summary  of  such  disagreement  should 
be  noted  in  the  appropriate 
environmental  documentation  within 
Forest  Service  NEPA  procedures. 

§  21 9.25  Science  advisory  boards. 

(a)  National  science  advisory  board. 
The  Forest  Service  Deputy  Chief  for 
Research  and  Development  must 
establish,  convene,  and  chair  a  science 
advisory  board  to  provide  scientific 
advice  on  issues  identified  by  the  Chief 
of  the  Forest  Service.  Board  membership 
must  represent  a  broad  range  of 
scientific  disciplines  including,  but  not 
limited  to,  the  physical,  biological, 
economic,  and  social  sciences. 

(b)  Regional  science  advisory  boards. 
Based  upon  needs  identified  by 
Regional  Forester(s)  or  Research  Station 
Director(s),  the  Forest  Service  Research 
Station  Director(s),  should  establish  and 
convene  science  advisory  boards 


consistent  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.)  to 
provide  advice  to  one  or  more  Regional 
Foresters  regarding  the  application  of 
science  in  planning  and  decisionmaking 
for  National  Forest  System  lands.  At 
least  one  regional  science  advisory 
board  must  be  available  for  each 
national  forest  and  grassland.  The 
Station  Director(s)  must  chair  the  board 
or  appoint  a  chair  of  such  boards.  The 
geographical  boundaries  of  the  boards 
need  not  align  with  National  Forest 
System  Regional  boundaries.  Board 
membership  must  represent  a  broad 
range  of  science  disciplines  including, 
but  not  limited  to,  the  physical, 
biological,  economic,  and  social 
sciences.  Regional  science  advisory 
board  tasks  may  include,  but  are  not 
limited,  to: 

(1)  Evaluating  significance  and 
relevance  of  new  information  related  to 
current  plan  decisions,  including  the 
results  of  monitoring  and  evaluation;  • 
and 

(2)  Evaluating  science  consistency  as 
described  in  §  219.24. 

(c)  Work  groups.  With  the 
concurrence  of  the  appropriate  chair 
and  subject  to  available  funding,  the 
national  or  regional  science  advisory 
boards  may  convene  work  groups  to 
study  issues  and  provide  \ 

recommendations. 

Special  Considerations 

§219.26  Identifying  and  designating 
suitable  uses. 

National  forests  and  grasslands  are 
suitable  for  a  wide  variety  of  public 
uses,  such  as  outdoor  recreation, 
livestock  grazing,  timber  harvest,  off¬ 
road  vehicle  travel,  or  other  uses  except 
where  lands  are  determined  to  be 
unsuited  for  a  particular  use.  Lands  are 
not  suited  for  a  particular  use  if  that  use: 
is  prohibited  by  law,  regulation,  or 
Executive  Order;  is  incompatible  with 
the  mission  or  policies  of  the  National 
Forest  System;  or  would  result  in  ' 
substantial  and  permanent  impairment 
of  the  productivity  of  the  land.  Through 
a  plan  amendment  or  revision,  the 
responsible  official  may  determine 
whether  specific  uses  may  begin, 
continue,  or  terminate  within  the  plan 
area.  Planning  documents  should 
describe  or  display  lands  suitable  for 
various  uses  in  areas  large  enough  to 
provide  sufficient  latitude  for  periodic 
adjustments  in  use  to  conform  to 
changing  needs  and  conditions. 

§219.27  Special  designations. 

The  Forest  Service  may  recommend 
special  designations  to  higher 
authorities  or,  to  the  extent  permitted  by 
law,  adopt  special  designations  through 


plan  amendment  or  revision.  Special 
designations  are  areas  within  the 
National  Forest  System  that  are 
identified  for  their  unique  or  special 
characteristics  and  include  the 
following: 

(a)  Congressionally  designated  areas. 
Congressional  ly  designated  areas  may 
include,  but  are  not  limited  to, 
wilderness,  wild  and  scenic  rivers, 
national  trails,  scenic  areas,  recreation 
areas,  and  monuments.  These  nationally 
significant  areas  must  be  managed  as 
required  by  Congress  and  may  bave 
specific  requirements  for  their 
management. 

(b)  Wilderness  area  reviews.  Unless 
federal  statute  directs  otherwise,  all 
undeveloped  areas  that  are  of  sufficient 
size  as  to  mcfke  practicable  their 
preservation  and  use  in  an  unimpaired 
condition  must  be  evaluated  for 
recommended  wilderness  designation 
during  the  plan  revision  process.  These 
areas  may  be  evaluated  at  other  times  as 
determined  by  tbe  responsible  official. 

(c)  Administratively  designated  areas. 
Administratively  designated  areas  may 
include,  but  are  not  limited  to,  critical 
watersheds,  research  natural  areas, 
national  monuments,  geological  areas, 
inventoried  roadless  areas,  unroaded 
areas,  motorized  and  non-motorized 
recreation  areas,  botanical  areas,  and 
scenic  byways. 

§  21 9.28  Determination  of  larul  suitable  for 
timber  harvest. 

(a)  Lands  where  timber  may  not  be 
harvested.  The  plan  must  identify  lands 
within  the  plan  area  where  timber  may 
not  be  harvested.  These  lands  include: 

(1)  Lands  where  timber  harvest  would 
violate  statute.  Executive  Order,  or 
regulation  and  those  lands  that  have 
been  withdrawn  from  timber  harvest  by 
the  Secretary  of  Agriculture  or  the  Chief 
of  the  Forest  Service; 

(2)  Lands  where  technology  is  not 
available  for  conducting  timber 
harvesting  without  causing  irreversible  ■' 
damage  to  soil,  slope,  or  other 
watershed  conditions  or  produce 
substantial  and  permanent  impairment 

of  tbe  productivity  of  the  landvand 

(3)  Lands  where  there  ate  no 
assurances  that  such  lands  can  be 
adequately  restocked  within  5  years 
after  harvest: 

(b)  Lands  where  timber  may  be 
harvested  for  timber  production.  The 
responsible  official  may  establish  timber 
production  as  a  multiple-use  plan 
objective  for  lands  not  identified  in 
paragraph  (a)  of  this  section  if  the  costs 
of  timber  production  are  justified  by  the 
ecological,  social,  or  economic  benefits 
considering  physical,  economic,  and 
other  pertinent  factors  to  the  extent 
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feasible.  Lands  where  timber  production 
is  not  established  as  a  plan  objective  are 
deemed  not  suited  for  timber 
production.  These  lands  must  be 
reviewed  by  the  responsible  official  at 
least  once  every  10  years,  or  as 
prescribed  by  law,  to  determine  their 
suitability  for  timber  production 
considering  physical,  economic,  and 
other  pertinent  factors  to  the  extent 
feasible.  Based  on  this  review,  timber 
production  may  be  established  as  a  plan 
objective  for  these  lands  through 
amendment  or  revision  of  the  plan. 

(c)  Lands  where  timber  may  be 
harvested  for  other  multiple-use  values. 
Except  for  lands  identified  in  paragraph 
(a)  of  this  section,  timber  may  be 
harvested  from  land  where  timber 
production  is  not  established  as  a  plan 
objective  if,  based  on  a  site-specific 
analysis,  the  responsible  official 
determines  and  documents  that  such 
timber  harvest  would  contribute  to 
achievement  of  desired  conditions  and 
ecological  sustainability,  and  is 
necessary  to  protect  multiple-use  values 
other  than  timber  production. 

§  21 9.29  Limitation  on  timber  harvest. 

(a)  Estimate  of  the  limitation  of  timber 
harvest.  The  responsible  official  must 
estimate  the  amount  of  timber  that  can 
be  sold  annually  in  perpetuity  on  a 
sustained-yield  basis  from  National 
Forest  System  lands  other  than  those 
identified  in  §  219.28(a).  This  estimate 
must  be  based  on  the  yield  of  timber 
that  can  be  removed  consistent  with 
achievement  of  objectives  or  desired 
conditions  in  the  applicable  plan,  hi 
those  cases  where  a  national  forest  has 
less  than  200,000  acres  of  forested  land 
identified  in  lands  other  than  those  in 

§  219.28(a),  two  or  more  national  forests 
may  be  combined  for  the  purpose  of 
estimating  amount  of  timber  that  can  be 
sold  annually  on- a  sustained-yield  basis. 
Estimations  for  lands  where  timber 
production  is  established  as  a  plan 
objective  §  219.28(b)  and  estimations  for 
lands  identified  in  §  219.28(c)  cannofbe 
combined. 

(b)  Limitation  of  timber  harvest.  The 
responsible  official  must  limit  the  sale 
of  timber  from  the  lands  where  timber 
production  is  an  objective  and  from 
other  lands  to  a  quantity  equal  to  or  less 
than  that  estimated  in  paragraph  (a)  of 
this  section. 

(c)  Exceptions  to  limitations  of  timber 
harvest.  For  purposes  of  limiting  the 
sale  of  timber,  the  responsible  official 
may  sell  timber  firom  areas  that  are 
substantially  affected  by  fire,  wind,  or 
other  events,  or  for  which  there  is  an 
imminent  threat  from  insects  or  disease, 
and  may  either  substitute  such  timbei* 
for  timber  that  would  otherwise  be  sold 


or,  if  not  feasible,  sell  such  timber  over 
and  above  the  plan  limit  established  in 
paragraph  (b)  of  this  section.  If 
departure  from  the  quantity  of  timber 
removal  established  in  paragraph  (b)  of 
this  section  is  necessary  to  meet  overall 
multiple-use  objectives,  the 
requirements  in  16  U.S.C.  1611  must  be 
followed. 

Planning  Documentation 

§219.30  Plan  documentation. 

A  plan  is  a  repository  of  documents 
that  integrates  and  displays  the  desired 
conditions,  objectives,  standards,  and 
other  plan  decisions  that  apply  to  a  unit 
of  the  National  Forest  System.  The  plan 
also  contains  maps,  monitoring  and 
evaluation  results,  the  annual 
monitoring  and  evaluation  report,  and 
other  information  relevant  to  how  the 
plan  area  is  to  be  managed.  Planning 
documents  should  be  clear, 
understandable,  and  readily  available 
for  public  review.  Plan  documents 
should  be  updated  through 
amendments,  revision,  and  routine 
maintenance  (§  219.31).  Plan  documents 
include,  at  a  minimum,  the  following; 

(a)  A  summary  of  the  plan.  The 
summary  is  a  concise  description  of  the 
plan  that  includes  a  summary  of  the 
plan  decisions  and  a  description  of  the 
plan  area  and  appropriate  planning 
units.  The  summary  should  include  a 
brief  description  of  the  ecological, 
social,  and  economic  environments 
within  the  plan  area  and  the  overall 
strategy  for  maintenance  or  restoration 
of  sustainability,  including  desired 
conditions  and  objectives  for  their 
achievement.  The  summary  also 
includes  appropriate  maps,  a 
description  of  the  transportation  system, 
utility  corridors,  land  ownership 
patterns  and  proposed  land  ownership 
adjustments,  charts,  figures, 
photographs,  and  other  information  to 
enhance  understanding. 

(b)  Display  of  public  uses.  The  plan 
documents  must  identify  the  suitability 
of  the  plan  area  for  various  uses 

(§  219.26)  such  as  recreation  uses, 
livestock  grazing,  timber  harvest,  and 
mineral  developments.  The  plan 
documents  must  identify  land  where 
timber  may  not  be  harvested  and  where 
timber  production  is  an  objective 
(§  219.28).  The  plan  documents  also 
must  describe  the  limitations  on  the 
removal  of  timber  (§  219.29)  and  the 
standards  for  timber  harvest  and 
regeneration  methods  (§  219.7(c)). 

(c)  Plan  decisions.  The  plan 
documents  must  display  or  describe  the 

.  plan  decisions  (§219.7). 

(d)  Display  of  actions  and  outcomes. 
The  plan  documents  must  also  contain: 


(1)  An  annually  updated  list  or  other 
display  of  proposed,  authorized,  and 
completed  actions  to  achieve  desired 
conditions  and  objectives  within  the 
plan  area; 

(2)  A  2-year  schedule,  updated 
annually,  of  anticipated  outcomes 
which  may  include  anticipated  uses, 
values,  products,  or  services  based  on 
an  estimate  of  Forest  Service  budget  and 
capacity  to  perform  the  identified 
program  of  work.  The  estimate  of  Forest 
Service  budget  and  capacity  should  be 
based  on  recent  funding  levels; 

(3)  A  2-year  summary,  updated 
annually,  of  the  actual  outcomes  which 
may  include  specific  uses,  values, 
products,  or  services  provided  as  a 
result  of  completed  site-specific  actions; 

(4)  A  projected  range  of  outcomes 
which  may  include  anticipated  uses, 
values,  products,  and  services  for  the 
next  15  years,  assuming  current  or  likely 
budgets  while  considering  other 
spending  levels  as  appropriate.  These 
projections  are  estimates  and  as  such 
often  contain  a  high  degree  of 
uncertainty;  they  are  intended  to 
describe  expected  progress  in  achieving 
desired  conditions  and  objectives 
within  the  plan  area.  The  projections  are 
to  be  updated-  during  revision  of  each 
plan; 

(5)  A  description  of  the  monitoring 
strategy  to  occur  in  the  plan  area  and 
the  annual  monitoring  and  evaluation 
report;  and 

(6)  A  summary  of  the  projected 
program  of  work,  updated  annually, 
including  costs  for  inventories, 
assessments,  proposed  and  authorized 
actions,  and  monitoring.  The  projected 
program  of  work  must  be  based  on 
reasonably  anticipated  funding  levels. 
Reasonably  anticipated  funding  levels 
should  be  based  on  recent  funding 
levels.  The  plan  documents  must  also 
include  a  description  of  the  total 
current-year  budget,  funded  actions, 
projections  for  future  budgets  over  the 
next  2  years;  and  a  display  of  the  budget 
trends  over  at  least  the  past  5  years. 

(e)  Other  components.  A  plan  must 
contain  or  reference  a  list  of  materials. 
Forest  Service  policies,  and  decisions 
used  in  forming  plan  decisions.  The 
information  should  include,  but  is  not 
limited  to,  lists  of  previous  decision  and 
environmental  documents,  assessments, 
conservation  agreements  and  strategies, 
biological  opinions,  inventories, 
administrative  studies,  monitoring 
results,  and  research  relevant  to 
adoption  of  plan  decisions. 

§  21 9.31  Maintenance  of  the  plan  and 
planning  records. 

(a)  Each  National  Forest  or  Grassland 
Supervisor  must  maintain  a  complete 
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set  of  the  planning  docmnents  required 
under  §  219.30  that  constitute  the  plan 
for  the  unit.  The  set  of  documents  must 
be  readily  available  to  the  public  using 
appropriate  and  relevant  technology. 

(b)  The  following  administrative 
corrections  and  additions  may  be  made 
at  any  time,  are  not  plan  amendments  or 
revisions,  apd  do  not  require  public 
notice  or  the  preparation  of  an 
environmental  document  under  Forest 
Service  NEPA  procedures: 

(1)  Corrections  and  updates  of  data 
and  maps; 

(2)  Updates  to  activity  lists  and 
schedules  as  required  by  §  219.30(d)(1) 
through  (6); 

(3)  Corrections  of  typographical  errors 
or  other  non-substantive  changes;  and 

(4)  Changes  in  monitoring  methods 
other  than  those  required  in  a 
monitoring  strategy  (§  219.11(c)). 

Objections  and  Appeals 

§  21 9.32  Objections  to  plan  amendments 
or  plan  revisions. 

(a)  Any  person  may  object  to  a 
proposed  amendment  or  revision 
prepared  under  the  provisions  of  this 
subpart,  except  for  an  .amendment  or 
revision  proposed  by  the  Chief.  The 
objection  must  be  filed  within  30 
calendar  days  from  the  date  that  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  of  a 
final  environmental  impact  statement 
regarding  a  proposed  amendment  or 
revision  in  the  Federal  Register,  or 
within  30  calendar  days  of  the 
publication  of  a  public  notice  of  a 
proposed  amendment  not  requiring 
preparation  of  an  environmental  impact 
statement.  Within  10  days  after  the  close 
of  the  objection  period,  the  Responsible 
Official  shall  publish  notice  of  all 
objections  in  the  local  newspaper  of 
record.  'An  objection  must  be  filed  with 
the  reviewing  officer  identified  in  the 
notice  and  contain:. 

(1)  The  name,  mailing  address,  and 
telephone  number  of  the  person  filing 
the  objection; 

(2)  A  specific  statement  of  the  basis 
*  for  each  objection;  and 

(3)  A  description  of  the  objector’s 

'  participation  in  the  planning  process  for 
the  proposed  amendment  or  revision, 
including  a  copy  of  any  relevant 
documents  submitted  during  the 
planning  process. 

(b)  Objectors  may  request  meetings 
with  the  reviewing  officer  and  the  . 
responsible  official  to  discuss  the 
objection,  to  narrow  the  issues,  agree  on 
facts,  and  explore  opportunities  for 
resolution.  The  reviewing  officer  must 
allow  other  interested  persons  to 
participate  in  such  meetings.  An 


interested  person  must  file  a  request  to 
participate  in  an  objection  within  ten 
days  after  publication  of  the  notice  of 
objection  as  described  in  paragraph  (a) 
of  this  section. 

(c)  The  reviewing  officer  must 
respond,  in  writing,  to  an  objection 
within  a  reasonable  period  of  time  and 
may  respond  to  all  objections  in  one 
response.  The  reviewing  officer’s 
response  regarding  an  objection  is  the 
final  decision  of  the  Department  of 
Agriculture. 

(d)  The  responsible  official  may  not 
approve  a  proposed  amendment  or 
revision  until  the  reviewing  officer  has 
responded  to  all  objections.  A  decision 
by  the  responsible  official  approving  an 
amendment  or  revision  must  be 
consistent  with  the  reviewing  officer’s 
response  to  objections  to  the  proposed 
amendment  or  revision. 

(e)  Where  the  Forest  Service  is  a 
participant  in  a  multi-agency  decision 
subject  to  objection  under  this  subpart, 
the  responsible  official  and  reviewing 
officer  may  waive  the  objection 
procedures  of  this  subpart  to  adopt  the 
administrative  review  procedure  of 
another  participating  federal  agency,  if 
the  responsible  official  and  the 
responsible  official  of  the  other  agencies 
agree  to  provide  a  joint  response  to 
those  who  have  filed  for  administrative 
review  of  the  multi-agency  decision. 

(f)  The  information  collection 
requirements  of  this  section  have  been 
approved  by  the  Office  of  Management 
and  Budget  and  assigned  control 
number  0596-0158. 

§  21 9.33  Appeals  of  site-specific 
decisions. 

If  a  site-specific  decision  is  proposed 
in  conjunction  with  a  plan  amendment 
or  revision,  a  person  may  object  to  the 
proposed  plan  amendment  or  revision 
as  described  in  (§  219.32).  If  a  decision 
is  made  to  authorize  a  site-specific 
action,  a  person  may  request  ' 
administrative  review  of  that  decision  as 
described  in  36  CFR  part  215. 

Applicability  and  Transition 

§219.34  Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  all  units  of  the  National 
Forest  System  as  defined  by  16  U.S.C. 
1609. 

§219.35  Transition. 

(a)  The  transition  period  begins  on 
November  9,  2000,  and  ends  upon  the 
completion  of  the  revision  process 
(§  219.9)  for  each  unit  of  the  National 
Forest  System.  During  the  transition 
period,  the  responsible  official  must 
consider  the  best  available  science  in 


implementing  and,  if  appropriate, 
amending  the  plan. 

(b)  Until  the  Department  promulgates 
superseding  planning  regulations 
pursuant  to  the  National  Forest 
Management  Act,  a  responsible  official 
may  elect  to  continue  or  to -initiate  new 
plan  cunendments  or  revisions  under  the 
1982  planning  regulations  in  effect  prior 
to  November  9,  2000  (See  36  CFR  parts 
200  to  299,  Revised  as  of  July  1,  2000), 
or  the  responsible  official  may  conduct 
the  amendment  or  revision  process  in 
conformance  with  the  provisions  of  this 
subpart. 

(c)  If  a  review  of  lands  not  suited  for 
timber  production  is  required  before  the 
completion  of  the  revision  process,  the 
review  mustrtake  place  as  described  by 
the  provisions  of  §  219.28,  except  as 
provided  in  paragraph  (b)  of  this 
section. 

(d)  The  date  by  which  site-specific 
decisions  made  by  the  responsible 
official  must  be  in  conformance  with  the 
provisions  of  this  subpart  is  extended 
from  November  9,  2003,  until  the 
Department  promulgates  superseding 
planning  regulations  pursuant  to  the 
National  Forest  Management  Act. 

(e)  Within  1  year  of  November  9, 

2000,  the  Regional  Forester  must 
withdraw  the  regional  guide.  When  a 
regional  guide  is  withdrawn,  the 
Regional  Forester  must  identify  the 
decisions  in  the  regional  guide  that  are 
to  be  transferred  to  a  regional 
supplement  of  the  Forest  Service 
directive  system  (36  CFR  200.4)  or  to 
one  or  more  plans  and  give  notice  in  the 
Federal  Register  of  these  actions.  The 
transfer  of  direction  from  a  regional 
guide  to  a  regional  supplement  of  the 
Forest  Service  directive  system  or  to  one 
or  more  plans  does  not  constitute  an 
amendment,  revision,  or  site-specific 
action  subject  to  Forest  Service  NEPA 
procedures. 

(f)  Within  3  years  after  completion  of 
the  revision  process  for  a. unit,  the 
responsible  official  must  complete  the 
first  monitoring  and  evaluation  report  as 
required  in  §  219.11(f). 

(g)  Within  1  year  of  November  9, 

2000,  the  Chief  of  the  Forest  Service 
must  establish  a  schedule  for 
completion  of  the  revision  process  for 
each  unit  of  the  National  Forest  System. 

Appendix  A  to  §  219.35 
Interpretive  Rule  Related  to  §  219.35(b) 

The  Department  is  making  explicit  its 
preexisting  understanding  of  §  219.35(b) 
with  regard  to  the  appeal  or  objection 
procedures  that  may  be  applied  to 
amendments  or  revisions  of  land  and 
resource  management  plans  during  the 
transition  from  the  appeal  procedures  in 
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effect  prior  to  November  9,  2000,  to  the 
objection  procedures  of  §  219.32  as 
follows: 

1.  During  the  transition  period,  the 
option  to  proceed  under  the  1982 
regulations  or  under  the  provisions  of 
this  subpart  specifically  includes  the 
option  to  select  either  the  objection 
procedures  of  this  subpart  or  the 
optional  appeal  procedures  published  at 
54  FR  3357  (January  23,  1989),  as 
amended  at  54  FR  13807  (April  5,  1989);' 
54  FR  34509  (August  21,  1989);  55  FR 
7895  (March  6,  1990);  56  FR  4918 
(February  6,  1991);  56  FR  46550 
(September  13,  1991);  and  58  FR  58915 
(November  4,  1993). 

Appendix  B  to  §  219.35 

Interpretative  Rule  Related  to 
§  219.35(a)  and  (b) 

The  Department  is  clarifying  the- 
intent  of  the  transition  provisions  of 
paragraphs  (a)  and  (b)  of  §  219.35  with 
regard  to  the  consideration  and  use  of 
the  best  available  science  to  inform 
project  decisionmaking  that  implements 
a  land  management  plan  as  follows: 

1.  Under  the  transition  provisions  of 
paragraph  (a),  the  responsible  official 
must  consider  the  best  available  science 
in  implementing  and,  if  appropriate,  in 
amending  existing  plans.  Paragraph  (b) 
allows  the  responsible  official  to  elect  to 
prepare  plan  amendments  and  revisions 
using  the  provisions  of  the  1982 
planning  regulation  until  a  new  final 
planning  rule  is  adopted. 

2.  Until  a  new  final  rule  is 
promulgated,  the  transition  provisions 
of  §  219.35  remain  in  effect.  The  1982 
rule  is  not  in  effect.  During  the 
transition  period,  responsible  officials 
may  use  the  provisions  of  the  1982  rule 
to  prepare  plan  amendments  and 
revisions.  Projects  implementing  land 
management  plans  must  comply  with 
the  transition  provisions  of  §  219.35,  but 
not  any  other  provisions  of  the  2000 
planning  rule.  Projects  implementing 
land  management  plans  and  plan 
amendments,  as  appropriate,  must  be 
developed  considering  the  best  available 
science  in  accordance  with  §  219.35(a). 
Projects  implementing  land 
management  plans  must  be  consistent 
with  the  provisions  of  the  governing 
plan. 

Definitions 

§219.36  Definitions. 

Definitions  of  the  special  terms  used 
in  this  subpart  are  set  out  in 
alphabetical  order  in  this  section  as 
follows: 

Adaptive  management:  An  approach 
to  natural  resource  management 
wherein  the' effects  of  policies,  plans. 


and  actions  are  monitored  for  the 
purpose  of  learning  and  adjusting  future 
management  actions.  Successive 
iteration  of  the  adaptive  process  is 
essential  in  contributing  to 
sustainability. 

Assessment  or  analysis  area:  The 
geographic  area  included  within  the 
scope  of  a  broad-scale  assessment  or 
local  analysis. 

Candidate  species:  Species  identified 
by  the  United  States  Fish  and  Wildlife 
Service  (USFWS)  or  the  National  Marine 
Fisheries  Service  (NMFS),  which  are 
considered  to  be  candidates  for  listing 
under  tbe  Endangered  Species  Act  as 
published  in  the  Federal  Register. 

Conservation  agreement:  A  formal 
agreement  between  tbe  Forest.  Service 
and  the  USFWS  and/or  NMFS 
identifying  management  actions 
necessary  to  prevent  the  need  to  list 
species  under  the  Endangered  Species 
Act. 

Current  climatic  period:  The  period  of 
time  since  establishment  of  the  modern 
major  vegetation  types,  which  typically 
encompass  the  late  Holocene  Epoch, 
including  the  present,  including  likely 
climatic  conditions  within  the  planning 
period.  The  climatic  period  is  typically 
centuries  to  millennia  in  length,  a 
period  of  time  that  is  long  enough  to 
encompass  the  variability  that  species 
and  ecosystems  have  experienced. 

Desired  condition:  A  statement 
describing  a  common  vision  for  a 
specific  area  of  land  or  type  of  land 
within  the  plan  area.  Statements  of 
desired  conditions  should  include  the 
estimated  time  required  for  their 
achievement. 

Desired  non-native  species:  Those 
species  of  plants  or  animals  which  are 
not  indigenous  to  an  area  but  valued  for 
their  contribution  to  species  diversity  or 
their  high  social,  cultural  or  economic 
value. 

Disturbance  regime:  Actions, 
functions,  or  events  that  influence  or 
maintain  the  structure,  composition,  or 
function  of  terrestrial  or  aquatic 
ecosystems.  Natural  disturbances 
include,  among  others,  drought,  floods, 
wind,  fires,  insects,  and  pathogens. 
Human-caused  disturbances  include 
actions  such  as  recreational  use, 
livestock  grazing,  mining,  road 
construction,  timber  harvest,  and  the 
introduction  of  exotic  species. 

Diversity  of  plant  and  animal 
communities:  The  distribution  and 
relative  abundance  of  plant  and  animal 
communities  and  their  component 
species  occurring  within  an  area. 

Ecological  conditions:  Components  of 
the  biological  and  physical  environment 
that  can  affect  the  diversity  of  plant  and 
animal  communities,  including  species 


viability,  and  the  productive  capacity  of 
ecological  sysfems.  These  could  include 
the  abundance  and  distribution  of 
aquatic  and  terrestrial  habitats,  roads 
and  other  structural  developments, 
human  uses,  and  invasive  and  exotic 
species. 

Ecological  sustainability:  The 
maintenance  or  restoration  of  the 
composition,  structure,  and  processes  of 
ecosystems  including  the  diversity  of 
plant  and  animal  communities  and  the 
productive  capacity  of  ecological 
systems. 

Ecosystem  composition:  The  plant 
and  animal  species  and  communities  in 
the  plan  area. 

Ecosystem  processes:  Ecological 
functions  such  as  photosynthesis, 
energy  flow,  nutrient  cycling,  water 
movement,  disturbance,  and  succession. 

Ecosystem  structure:  The  biological 
and  physical  attributes  that  characterize 
ecological  systems. 

Focal  species:  Focal  species  are 
surrogate  measures  used  in  the 
evaluation  of  ecological  sustainability, 
including  species  and  ecosystem 
diversity.  The  key  characteristic  of  a 
focal  species  is  that  its  status  and  trend 
provide  insights  to  the  integrity  of  the 
larger  ecological  system  to  which  it 
belongs.  Individual  species,  or  groups  of 
species  that  use  habitat  in  similar  ways 
or  which  perform  similar  ecological 
functions,  may  be  identified  as  focal 
species.  Focal  species  serve  an  umbrella 
function  in  terms  of  encompassing 
habitats  needed  for  many  other  species, 
play  a  key  role  in  maintaining 
community  structure  or  processes,  are 
sensitive  to  the  changes  likely  to  occur 
in  the  area,  or  otherwise  serve  as  an  - 
indicator  of  ecological  sustainability. 
Certain  focal  species  may  be  used  as 
surrogates  to  represent  ecological 
conditions  that  provide  for  viability  of 
some  other  species,  rather  than  directly 
representing  the  population  dynamics  of 
those  other  species. 

Forest  Service  NEPA  procedures:  The 
Forest  Service  policy  and  procedures  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  chapter  V)  as 
described  in  Chapter  1950  of  the  Forest 
Service  Manual  and  Forest  Service 
Handbook  1909.15,  Environmental 
Policy  and  Procedures  Handbook  (See 
36  CFR  200.4  for  availability). 

Inherently  rare  species':  A  species  is 
inherently  rare  if  it  occurs  in  only  a 
limited  number  of  locations,  has  low 
population  numbers,  or  has  both  limited 
occurrences  and  low  population 
numbers,  and  those  conditions  are 
natural  characteristics  of  the  life  history 
and  ecology  of  the  species  and  not 
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primarily  the  result  of  human 
disturbance. 

Inventoried  roadless  areas:  Areas  are 
identified  in  a  set  of  inventoried 
roadless  area  maps,  contained  in  Forest 
Service  Roadless  Area  Conservation, 

Draft  Environmental  Impact  Statement, 
Volume  2,  dated  May  2000,  which  are 
held  at  the  National  headquarters  office 
of  the  Forest  Service,  or  any  subsequent 
update  or  revision  of  those  maps. 

Major  vegetation  types:  Plant 
communities,  which  are  typically 
named  after  dominant  plant  species  that 
are  characteristic  of  the  macroclimate 
and  geology  of  the  region  or  sub-region. 

Native  species:  Species  of  the  plant 
and  animal  kingdom  indigenous  to  the 
plan  area  or  assessment  area. 

Plan  area:  The  geographic  area  of 
National  Forest  System  lands  covered 
by  an  individual  land  and  resource 
management  plan.  The  area  may  include 
one  or  more  administrative  units. 

Productive  capacity  of  ecological 
systems:  The  ability  of  an  ecosystem  to 
maintain  primary  productivity 
including  its  ability  to  sustain  desirable 
conditions  such  as  clean  water,  fertile 
soil,  riparian  habitat,  and  the  diversity 
of  plant  and  animal  species;  to  sustain 
desirable  human  uses;  and  to  renew 
itself  following  disturbance. 

Range  of  variability:  The  expected 
range  of  variation  in  ecosystem 
composition,  and  structure  that  would 
be  expected  under  natural  disturbance 
regimes  in  the  current  climatic  period. 
These  regimes  include  the  type, 
frequency,  severity,  and  magnitude  of 
disturbance  in  the  absence  of  fire 
suppression  and  extensive  commodity 
extraction. 

Reference  landscapes:  Places 
identified  in  the  plan  area  where  the 
conditions  and  trends  of  ecosystem 
composition,  structure,  and  processes 
are  deemed  useful  for  setting  objectives 
for  desired  conditions  and  for  judging 
the  effectiveness  of  plan  decisions. 

Responsible  official:  The  officer  with 
the  authority  and  responsibility  to 
oversee  the  planning  process  and  make 
decisions  on  proposed  actions. 

Reviewing  officer:  The  supervisor  of 
the  responsible  off^icial. 

Social  and  economic  sustainability: 
Meeting  the  economic,  social,  aesthetic, 
and  cultural  needs  and  desires  of 
current  generations  without  reducing 
the  capacity  of  the  environment  to 
provide  for  the  needs  and  desires  of; 
future  generations,  considering  both 
local  communities  and  the  nation  as  a 
whole.  It  also  involves  the  capacity  of 
citizens  to  communicate  effectively  with 
each  other  and  to  make  sound  choices 
about  their  environment. 


Species:  Any  member  of  the  animal  or 
*  plant  kingdom  that  is  describeU  as  a 
species  in  a  peer-reviewed  scientific 
publication  and  is  identified  as  a 
species  by  the  responsible  official 
pursuant  to  a  plan  decision,  and  must 
include  all  species  listed  under  the 
Endangered  Species  Act  as  threatened, 
endangered,  candidate,  or  proposed  for 
listing  by  the  U.S.  Fish  and  Wildlife 
Service  or  National  Marine  Fisheries 
Service. 

Species-at-risk:  Federally  listed 
endangered,  threatened,  candidate,  and 
proposed  species  and  other  species  for 
which  loss  of  viability,  including 
reduction  in  distribution  or  abundance, 
is  a  concern  within  the  plan  area.  Other 
species-at-risk  may  include  sensitive 
species  and  state  listed  species.  A 
species-at-risk  also  may  be  selected  as  a 
focal  species. 

Species  viability:  A  species  consisting 
of  self-sustaining  and  interacting 
populations  that  are  well  distributed 
through  the  species’  range.  Self- 
"  sustaining  populations  are  those  that  are 
sufficiently  abundant  and  have 
sufficient  diversity  to  display  the  array 
of  life  history  strategies  and  forms  to 
provide  for  their  long-term  persistence 
and  adaptability  over  time. 

Successional  stages:  The  different 
structural  and  compositional  phases  of 
vegetation  development  of  forests  and 
grasslands  that  occur  over  time 
following  disturbances  that  kill,  remove, 
or  reduce  vegetation  and  include  the 
major  developmental  or  serai  stages  that 
occur  within  a  particular  environment. 

Timber  production:  The  sustained 
long-term  and  periodic  harvest  of  wood 
fiber  from  National  Forest  System  lands 
undertaken  in  support  of  social  and 
economic  objectives  identified  in  one  or 
more  land  and  resource  management 
plans.  For  purposes  of  this  regulation, 
the  term  timber  production  includes 
fuel  wood. 

Undeveloped  areas:  Areas,  including 
but  not  limited  to  inventoried  roadless 
areas  and  unroaded  areas,  within 
national  forests  or  grasslands  that  are  of 
sufficient  size  and  generally 
untrammeled  by  human  activities  such 
that  they  are  appropriate  for 
consideration  for  wilderness 
designation  in  the  planning  process. 

Unroaded  areas:  Any  area,  without 
the  presence  of  a  classified  road,  of  a 
size  and  configuration  sufficient  to 
protect  the  inherent  characteristics 
associated  with  its  roadless  condition. 
Unroaded  areas  do  not  overlap  with 
inventoried  roadless  areas. 


Subpart  B — [Reserved] 

Dated:  December  8,  2009. 

Harris  U.  Sherman, 

Under  Secretary',  NRE. 

[FR  Doc.  E9-30171  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  14 
RIN  2900-AN44 

Federal  Tort  Claim  Delegation 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Findl  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans'  Affairs  (VA) 
regulations  concerning  delegation  of 
authority  to  the  Secretary  of  Veterans 
Affairs  to  consider,  ascertain,  adjust, 
determine,  compromise,  and  settle 
claims  under  the  Federal  Tort  Claims 
Act  where  the  amount  of  settlement 
does  not  exceed  $300,000,  and  the 
Secretary’s  redelegation  of  such 
authority  to  certain  personnel  within 
the  Office  of  the  General  Counsel.  The 
amendments  i^ill  facilitate  the  timely 
processing  of  claims  under  the  Federal 
Tort  Claims  Act  by  expanding  VA’s 
settlement  authority  and  clarifying  the 
delegation  of  such  authority  within  the 
Department. 

DATES:  Effective  Date:  December  18, 
2009. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 

Douglas  Bradshaw,  Jr.,  Assistant  General 
Counsel  (021),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  461-4900. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  Veterans  Benefits  and 
Services  Act  of  1988  (Pub.  L.  100-322) 
added ’former  section  223  to  title  38, 
United  States  Code  (recodified  in  1991 
as  38  U.S.C.  515),  permitting  the 
Secretary  of  Veterans  Affairs  to  settle 
tort  claims  not  exceeding  an  amount  to 
be  delegated  by  the  Attorney  General  of 
the  United  States  (with  the  delegation 
not  to  exceed  the  maximum  delegated  to 
the  United  States  Attorneys).  In  1988, 
the  Attorney  General  delegated 
$100,000  in  settlement  authority  to  the 
Secretary.  53  FR  37753,  Sept.  28,  1988. 
In  1999,  VA  published  a  final  rule 
reflecting  that  the  Attorney  General 
increased  the  delegation  to  $200,000.  64 
FR  47111,  Aug.  30.  1999.  In  2008,  the 
Attorney  General  increased  the 
delegation  of  settlement  authority  to 
$300,000.  73  FR  70278,  Nov.  20,  2008. 
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Current  §  14.600  does  not  reflect  the 
Attorney  General’s  2008  delegation  or 
VA’s  determination  regarding  the 
necessary  redelegations  to  Office  of  the 
General  Counsel  (OGC)  personnel.  The 
purpose  of  this  rulemaking  is  to  update 
VA  regulations  in  light  of  the  Attorney 
General’s  action  increasing  the  amount 
of  VA’s  settlement  authority  for  tort 
claims  and  also  to  allow  for  the  further 
delegation  of  this  authority  within  OGC 
as  necesscay. 

This  amendment  to  38  CFR 
14.600(cK2)  delegates  to  the  General  •  • 
Counsel,  Deputy  General  Counsel, 
Assistant  General  Counsel  (Professional 
Staff  Group  I),  or  those  authorized  to  act 
for  them,  authority  to  consider, 
ascertain,  adjust,  determine, 
compromise,  and  settle  a  claim  arising 
under  the  Federal  Tort  Claims  Act; 
provided  that  any  award,  compromise, 
or  settlement  in  excess  of  $300,000  shall 
be  effected  only  with  the  prior  written 
approval  of  the  Attorney  General  or  his 
or  her  designee.  The  amendment  also 
provides  for  the  execution  of  a 
memorandum  explaining  the  basis  for 
settlement  of  a  claim  in  excess  of 
$100,000  to  be  sent  to  the  Department 
of  Justice  (DOJ),  as  required  by  the 
Attorney  General’s  delegation  to  the 
Secretary. 

Authority  is  also  delegated  to  the 
Regional  Counsels,  or  those  authorized 
to  act  for  them,  and  to  the  Deputy 
Assistant  General  Counsel  (Professional 
Staff  Group  I)  to  consider,  ascertain, 
adjust,  determine,  compromise,  and 
settle  any  claim  under  the  Federal  Tort 
Claims  Act;  provided  that  any  award, 
compromise,  or  settlement  does  not 
exceed  $150,000;  and  provided,  further, 
that  whenever  a  settlement  is  effected  in 
an  amount  in  excess  of  $100,000,  a 
memorandum  fully  explaining  the  basis 
for  the  action  taken  shall  be  sent  to  the 
DOJ,  as  required  by  the  Attorney 
General’s  delegation  to  the  Secretary. 

This  rule  further  amends  §  14.600  to 
incorporate  notes  (Ij,  (2),  and  (3)  into, 
the  regulation  text.  We  have  determined 
that  the  notes,  which  prescribe  the 
requirement  for  notifying  DOJ  of  the 
basis  for  any  settlement  of  a  tort  action 
under  VA’s  delegated  authority,  are 
more  appropriate  for  regulation  text. 
Accordingly,  we  have  amended 
§  14.600(c)  and  (d)  to  incorporate  the 
DOJ  notification  requirement  and  delete 
the  notes. 

Administrative  Procedure  Act 

This  final  rule  concerns  agency 
organization,  management,  procedure, 
or  practice,  specifically  delegation  of 
authority  to  employees  of  the 
Department  to  perform  certain  acts  or 
render  decisions.  Accordingly,  because 


this  amendment  merely  reflects  a 
delegation  change  and  makes  other  non-  ' 
substantive  changes,  this  rule  is  exempt 
from  the  prior  notice-and-comment  and 
delayed-effective-date  requirements  of  5 
U.S.C.  553. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3521). 

r 

Executive  Order  12866 

Because  this  document  is  limited  to 
agency  organization  and  management,  it 
is  not  within  the  definition  of 
“regulation”  in  section  3(d)  of  Executive 
Order  12866  and  therefore  not  subject  to 
that  Executive  Order’s  requirements  for 
regulatory  actions. 

Regulatory  Flexibility  Act 

The  initial  and  final  regulatory 
ffexibility  analysis  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  are 
not  applicable  to  this  rule  because  a 
notice  of  proposed  rulemaking  is  not 
required  for  this  rule.  Even  so,  the 
Secretary  of  Veterans  Affairs  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  This  final  rule  will  not 
affect  any  small  entities.  Only  VA 
employees  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995,  codified  at  2  U.S.C.  1532, 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  issuing  any  rule  that  may 
result  in  an  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  privatp  sector,  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  year.  This  final  rule  would  have 
no  such  effect  on  State,  local,  and  tribal 
governments,  or  on  the  private  sector. 

Catalog  of  Federal  Domestic  Assistance 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
final  rule. 

List  of  Subjects  in  38  CFR  Part  14 

Administrative  practice  and 
procedure.  Claims.  Courts,  Foreign 
relations.  Government  employees. 
Lawyers,  Legal  services.  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 


requirements.  Surety  bonds.  Trusts  and 
trustees.  Veterans,  and  General  Counsel. 

Approved:  December  10,  2009. 

John  R.  Gingrich, 

Chief  of  Staff,  Department  of  Veterans  Affairs. 

■  For  the  reasons  stated  in  the  preamble, 
the  Department  of  Veterans  Affairs 
amends  38  CFR  part  14  as  follows; 

PART  14— LEGAL  SERVICES, 
GENERAL  COUNSEL,  AND 
MISCELLANEOUS  CLAIMS 

■  1.  Revise  the  authority  citation  for  part 
14  to  read  as  follows; 

Authority:  5  U.S.C.  301;  28  U.S.C.  2671- 
2680;  38  U.S.C.  501(a),  512,  515,  5502,  5901- 
5905;  28  CFR  part  14,  appendix  tapart  14, 
unless  otherwise  noted. 

■  2.  Amend  §  14.600  by: 

■  a.  Revising  paragraphs  (c)(2),  (c)(3), 
and  (d)(2); 

■  b.  Removing  notes  (1),  (2),  and  (3). 

The  revision  reads  as  follows: 

§  14.600  Federal  Tort  Claims  Act — general. 

ir  "k  is  ic  it 

(c)  *  *,  * 

(2)  To  the  General  Counsel,  Deputy 
General  Counsel,  and  Assistant  General 
Counsel  (Professional  Staff  Group  I)  or 
those  authorized  to  act  for  them  with 
respect  to  any  claim;  provided  that  any 
award,  compromise,  or  settleinent  in 
excess  of  $300,000  shall  be  effected  only 
with  the  prior  written  approval  of  the 
Attorney  General  or  his  or  her  designee; 
provided  further  that  whenever  a 
settlement  is  effected  in  an  amount  in 
excess  of  $100,000,  a  memorandum 
fully  explaining  the  basis  for  the  action 
taken  shall  be  sent  to  the  Department-of 
Justice. 

(3)  To  the  Regional  Counsels  and  the 
Deputy  Assistant  General  Counsel 
(Professional  Staff  Group  I)  or  those 
authorized  to  act  for  them  with  respect 
to  any  claim,’  provided  that; 

(i)  Any  award,  compromise,  or 
settlement  in  excess  of  $150,000  but  not 
more  than  $300,000  shall  be  effected 
only  with  the  prior  written  approval  of 
the  General  Counsel,  Deputy  General 
Counsel,  or  Assistant  General  Counsel 
(Professional  Staff  Group  I);  provided 
further  that  whenever  a  settlement  is 
effected  in  an  amount  in  excess  of 
$100,000,  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
shall  be  sent  to  the  Department  of 
Justice;  and 

(ii)  Any  award  where,  for  any  reason, 
the  compromise  of  a  particular  claim,  as 
a  practical  matter,  will,  or  may  control 
the  disposition  of  a  related  claim  in 
which  the  amount  to  be  paid  may 
exceed  $150,000  shall  be  effected  only 
with  the  prior  written  approval  of  the 


Federal  Register / Vol.  74,  No.  242 /Friday,  December  18,  2009 /Rules  and  Regulations 


67077 


General  Counsel,  Deputy  General 
Counsel,  6r  Assistant  General  Counsel 
(Professional  Staff  Group  I);  and 

(iii)  Any  av/ard,  compromise,  or 
settlement  in  excess  of  $300,000  shall  be 
effected  only  with  the  prior  written 
approval  of  the  General  Counsel,  Deputy 
General  Counsel,  or  Assistant  General 
Counsel  (Professional  Staff  Group  I)  and 
with  the  prior  written  approval  of  the 
Attorney  General  or  his  or  her  designee, 
(d)  *  *  * 

(2)  To  the  General  Counsel,  Deputy 
General  Counsel,  and  Assistant  General 
Counsel  (Professional  Staff  Group  I) 
with  respect  to  any  clhim;  provided  that 
any  award,  compromise,  or  settlement 
in  excess  of  $300,000  shall  be  effected 
only  with  the  prior  written  approval  of 
the  Attorney  General  or  his  or  her 
designee;  provided  further  that 
whenever  a  settlement  is  effected  in  an 
amount  in  excess  of  $100,000,  a 
memorandum  fully  explaining  the  basis 
for  the  action  taken  shall  be  sent  to  the 
Department  of  Justice. .  > 

(Authority:  28  U.S.C.  1291, 1346,  1402,  2401, 
2402,  2411,  2412,  2671-80;  38  U.S.C. 512, 
515;  28  CFR  part  14,  appendix  to  part  14) 

IFR  Doc.  E9-30093  Filed  12-17-09;  8:45  am) 
BILUNG  CODE  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA201-5202;  FRL-9093-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Update  to  Materials  Incorporated  by 
Reference;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  notice  of 
administrative  change;  correcting 
amendment. 

SUMMARY:  This  document  corrects  errors 
in  the  part  52  Identification  of  Plan 
tables  for  Virginia  publLshed  on  July  13, 
2009  which  summarizes  the  applicable 
regulatory,  source-specific,  and  non- 
regulatory  requirements  which  comprise 
the  current  EPA-approved  Virginia  State 
Implementation  Plan  (SIP). 

DATES:  Effective  Date:  This  action  is 
effective  December  18,  2009. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations;  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 


Information  Center,  EPA  Headquarters 
Library,  Room  Number  3334,  EPA  West 
Building,  1301  Constitution  Ave.,  NW., 
Washington,  DC  20460,  and  the 
National  Archives  and  Records 
Administration^  If  you  wish  to  obtain 
materials  from  a  docket  in  the  EPA 
Headquarters  Library,  please  call  the 
Office  of  Air  and  Radiation  (OAR) 
Docket/Telephone  number:  (202)  566- 
1742;  or  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  (202)  741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/ 
code_of_federal_reguIations/ 
ibr_Iocations.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  A.  Frankford,  (215)  814-2108  or 
by  e-mail  at  frankford.haroId@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  July 
13,  2009  (74  FR  33332),  EPA  published 
an  update  of  materials  submitted  by 
Virginia  that  are  incorporated  by 
reference  (IBR)  into  the  Virginia  State 
implementation  plan  (SIP)  as  of  June  1, 
2009.  The  regulations,  source-specific 
requirerhents,  and  non-regulatory 
requirements  affected  by  this  update 
(summarized  in  the  tables  cited  as  40 
CFR  52.2420(c),  (d),  and  (e) 
respectively)  had  been  previously 
submitted  by  the  Virginia  Department  of 
Environmental  Quality  (DEQ)  and 
approved  by  EPA.  In  this  update  action, 
EPA  announced  the  following  revisions 
to  entries  listed  in  the  paragraph 
52.2420(c),  (d)  and  (e)  tables: 

•  Correction  of  typographical  errors 
to  the  text  and  the  dates  published  in 
these  tables. 

•  Removal  of  the  quotation  marks 
from  the  terms  listed  in  the 
“Explanation  [former  SIP  section]” 
column. 

•  Removal  of  entries  5-80-1835, 
5-80-1845,  and  5-80—1855,  from  the 
paragraph  (c)  table,  since  they  are 
designated  as  “reserved,”  and  contain 
no  text  that  is  incorporated  by  reference. 

•  Correction  of  the  date  format  in  the 
paragraph  (c),  (d)  and  (e)  tables  so  that 
there  were  no  placeholder  zeros  in  the 
month  or  day  (e.g..  the  date  format 
would  be  1/1/08,  not  01/01/08). 

However,  the  tables  cited  as  40  CFR 
52.2420(c)  through  (e),  and  published 
on  pages  33334  through  33364,  still 
contained  entries  that  did  not  reflect  the 
described  revisions.  This  action  corrects 
those  tables  in  40  CFR  52.2420(c) 
through  (e),  as  described  herein: 

1.  Page  33334— a.  Entry  5-10-20— in 
the  “Explanation  [former  SIP  citation]” 
column,  remove  the  quotation  marks 
from  “volatile  organic  compound.” 


b.  Entries  5-20-203  and  5-20-204— 
revise  the  date  in  the  “State  effective 
date”  column  from  “7/29/08”  to 
“12/12/07.” 

2.  Page  33335— a.  Entries  5-20-205— 
revise  the  date  format  in  the  “State 
effective  date”  column  from  “01/01/98,” 
“04/01/98,”  “01/01/99,”  and  “08/25/ 

04”  to  “1/1/98,”  “4/1/98,”  “1/1/99”  and 
“8/25/04,”  respectively. 

b.  Entry  5-20-206 — revise  the  date 
format  in  the  “State  effective  date” 
column  from  “10/04/06”  to  “10/4/06.” 

3.  Page  33338 — a.  The  first  entry  for 
5-40-1670,  in  the  “Title/subject” 
column,  capitalize  the  first  word  in  each 
listed  definition. 

b.  Entries  5-40— 1670  (second  entry), 
and  5-40-il750 — revise  the  date  format 
in  the  “State  effective  date”  column 
from  “4/01/99”  to  “4/1/99.” 

4.  Page  33339— Entry  5-40-1810— 
revise  the  date  format  in  the  “State 
effective  date”  column  from  “4/01/99” 
to  “4/1/99.” 

5.  Page  33345— a.  Entry  5-40-5610— 
in  the  “Explanation  [former  SIP 
citation]”  column,  move  the  term  “clean 
wood”  from  list  of  “terms  added”  to  the 
list  of  “terms  revised.” 

b.  Remove  the  first  entry  for  5-40- 
5700  from  the  table  in  paragraph  (c). 

6.  Page  33347— Entry  5-40-7810— in 
the  “Title/subject”  column,  capitalize 
the  first  word  in  each  listed  definition. 

7.  Page  33350 — Remove  “reserved” 
entries  5-80-1835,  5-80-1845  and  5- 
80-1855  from  the  table  in  paragraph  (c). 

8.  Page  33355— Entry  5-140-1150^ 
restore  the  EPA  approval  date  and  page 
citation  (12/28/07,  72  FR  73602)  in  the 
“EPA  approval  date”  column. 

9.  Page  33356— Entry  5-140-1800— 
restore  the  State  effective  date  and  the 
EPA  approval  date  and  page  citation  in 
the  “State  effective  date”  and  “EPA 
approval  date”  columns,  respectively. 

10.  Pages  33361  and  33362 — Revise 
the  date  format  in  the  “EPA  approval 
date”  column  from  “1/02/01”  to  “1/2/ 
01”  for  the  following  entries  in  the 
paragraph  (d)  table: 

Cellofoam  North  America,  Inc. — Falmouth 
Plant  [Consent  Agreementl. 

CNG  Transmission  Corporation — Leesburg 
Compressor  Station  [Permit  to  Operate!. 
Columbia  Gas  Transmission  Company — 
Loudoun  County  Compressor  Station  [Permit 
to  Operate). 

District  of  Columbia’s  Department  of 
Corrections — Lorton  Correctional  Facility 
[Permit  to  Operate]. 

Michigan  Cogeneration  Systems.  Inc. — 
Fairfax  County  ’.-95  Landfill  [Permit  to 
Operate].  Metropolitan  Washington  Airports 
Authority — Ronald  Reagan  Washington 
National  Airport  [Permit  to  Operate]. 

Noman  M.  Cole,  Jr.,  Pollution  Control  Plant 
[Consent  Agreement]. 

Ogden  Martin  Systems  of  Alexandria/ 
Arlington,  Inc.  [Consent  Agreement]. 
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Ogden  Martin  Systems  of  Fairfax,  Inc. 
[Consent  Agreement). 

U.S.  Department  of  Defense — Pentagon 
Reservation  [Permit  to  Operate). 

Potomac  Electric  Power  Company 
(PEPCO) — Potomac  River  Generating  Station 
[Consent  Agreement), 

Potomac  Electric  Power  Company 
(PEPCO) — Potomac  River  Generating  Station. 

United  States  Marine  Corps. — Quantico 
Base  [Permit  to  Operate). 

Transcontinental  Gas  Pipeline 
Corporation — Compressor  Station  No. 185 
[Consent  Agreement). 

U.S.  Army  Garrison  at  Fort  Belvoir  [Permit 
to  Operate). 

Virginia  Power  (VP) — Possum  Point 
Generating  Station  [Permit  containing  NOx 
RACT  requirements). 

Virginia  Electric  and  Power  Company — 
Possum  Point  Generating  Station  [Consent 
Agreement  containing  VOC  RACT 
requirements). 

Washington  Gas  Light  Company — 
.Springfield  Operations  Center  [Consent 
Agreement). 

11.  Page  33363 — In  the  entry  for 
Documents  Incorporated  by  Reference  (9 
VAC  5-20-21,  Paragraphs  E.4.a.  (21) 
and  (22)),  revise  the  date  format  in  the 
“State  submittal  date”  and  “Additional 
explanation”  column  from  “05/14/07” 
and  “10/04/06”  to  “5/14/07”  and  “10/ 
4/06,”  respectively. 

12.  Page  33364 — In  the  entry  for 
Attainment  Demonstration  and  Early 
Action  Plan  for  the  Northern 
Shenandoah  Valley  Ozone  Early  Action 
Compact  Area,  revise  the  date  format  in 
the  “State  submittal  date”  column  from 
“02/15/05”  to  “2/15/05.” 

Section  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B), 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good  . . 
cause  for  making  today’s  rule  final 
without  prior  proposal  and  opportunity 
for  comment  because  this  rule  is  not 
substantive  and  imposes  no  regulatory 
,  requirements,  but  merely  corrects  a 
citation  in  a  previous  action.  Thus, 
notice  and  public  procedure  are 
unnecessary.  We  find  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(h)(;B). 

All  SIP  materials  incorporated  by 
reference  in  paragraphs  (c)  and  (d)  are 
available  for  public  inspection  at  the  Air 
and  Radiation  Docket  and  Information 
Center  located  at  EPA  Headquarters  in 
Washington,  DC,  the  EPA  Regional 
Office,  and  the  National  Archives  and 
Records  Administration. 


Statutory  and  Executive  Order  Reviews 

General  Requirements 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k): 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action; 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993); 

•  Does  not  impose  anTnformation 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Actr 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 


costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  had 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
December  18,  2009.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  Information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  pridr  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  to 
correct  the  tables  in  40  CFR  52.2420(c), 
(d),  and  (e)  for  Virginia  is  not  a  “major 
rule”  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  December  4,  2009. 

James  W.  Newsom, 

Acting  Regional  Administrator,  Region  III. 
m  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401  et  seq. 

Subpart  VV — Virginia 

■  2.  In  §  52.2420,  the  tables  in 
paragraphs  (c),  (d)  and  (e)  are  amended 
by: 

■  a.  Revising  the  following  entries  in 
paragraph  (c);  5-10-20  (sixth  entry),  5- 
20-203  through  5-20-206,  5-40-1660, 
5-40-1670,  5-40-1750,  5-40-1810,  5- 
40-5610  (first  entry),  5-40-7810,  5- 
140-1150,  and  5-140-1800. 

■  b.  Removing  the  following  entries  in 
paragraph  (c):  5-40-5700  (first  entry), 
5-80-1835,  5-80-1845,  and  5-80-1855. 
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■  c.  Revising  the  following  entries  in 
paragraph  (d):  Cellofoam  North 
America,  Inc. — Falmouth  Plant  [Consent 
Agreement],  CNG  Transmission 
Corporation — Leesburg  Compressor 
Station  [Permit  to  Operate],  Columbia 
Gas  Transmission  Company — Loudoun 
County  Compressor  Station  [Permit  to 
Operate],  District  of  Columbia’s 
Department  of  Corrections — Lorton 
Correctional  Facility  [Permit  to 
Operate],  Michigan  Cogeneration 
Systems,  Inc. — Fairfax  County  1-95 
Landfill  [Permit  to  Operate], 
Metropolitan  Washington  Airports 
Authority — Ronald  Reagan  Washington 
National  Airport  [Permit  to  Operate], 
Norman  M.  Cole,  Jr.,  Pollution  Control 
Plant  [Consent  Agreement],  Ogden 


Martin  Systems  of  Alexandria/ 
Arlington,  Inc.  [Consent  Agreement], 
Ogden  Martin  Systems  of  Fairfax,  Inc. 
[Consent  Agreement],  U.S.  Department 
of  Defense — Pentagon  Reservation 
[Permit  to  Operate],  Potomac  Electric 
Power  Company  (PEPCO) — Potomac 
River  Generating  Station  [Consent 
Agreement],  Potomac  Electric  Power 
Company  (PEPCO)— 'Potomac  River 
Generating  Station,  United  States 
Marine  Corps. — Quantico  Base  [Permit 
to  Operate],  Transcontinental  Gas 
Pipeline  Gorporation — Compressor 
Station  No.  185  [Consent  Agreement], 
U.S.  Army  Garrison  at  Fort  Belvoir 
[Permit  to  Operate],  Virginia  Power  (VP) 
Possum  Point  Generating  Station 
[Permit  containing  NOx  RAGT 


requirements],  Virginia  Electric  and 
Power  Company — Possum  Point 
Generating  Station  [Consent  Agreement 
containing  VOC  RACT  requirements], 
and  Washington  Gas  Light  Company — 
Springfield  Operations  Center  [Consent 
Agreement]. 

■  d.  Revising  the  entries  in  paragraph 
(e):  Documents  Incorporated  by 
Reference  (9  VAC  5-20-21,  Paragraphs 
E.4.a.  (21)  and  (22)),  and  Attainment 
Demonstration  and  Early  Action  Plan 
for  the  Northern  Shenandoah  Valley 
Ozone  Early  Action  Compact  Area. 

The  amendments  read  as  follows: 

§  52.2420  Identification  of  plan. 
***** 

(c)  EPArapproved  regulations. 


EPA-Approved  Virginia  Regulations  and  Statutes 


State  citation 

Title/subject 

State  effec¬ 
tive  date 

EPA  approval  date 

Explanation  [former 
SIP  citation] 

9  VAC  5  Chapter  10 

General  Definitions  [Part  1] 

5-10-20 .  Terms  Defined 


5/4/05  8/18/06,  71  FR  47742  Definition  of  volatile 

organic  compound. 


9  VAC  5  Chapter  20  General  Provisions 


Part  II  Air  Quaiity  Programs 


5-20-203  . 

.  Air  Quality  Maintenance . '. . 

Areas  . 

12/12/07 

10/29/08,  73  FR 

64210 

Richmond  and  Hamp¬ 
ton  Roads  8-Hour 
Ozone  Areas  are 
added. 

5-20-204  . 

.  Nonattainment  Areas . 

12/12/07 

10/29/08,  73  FR 

64210 

Richmond  and  Hamp¬ 
ton  Roads  8-Hour 
Ozone  Areas  are 
deleted. 

5-20-205  . 

.  Prevention  of  Significant  Deterioration . 

Areas  . 

1/1/98,  4/1/ 
98,  1/1/99, 
8/25/04 

8/18/06,  71  FR  47744 

5-20-206  . 

.  Volatile  Organic  Compound  and  Nitrogen  Oxides  Emissions 

Control  Areas. 

10/4/06 

3/2/07,  72  FR  9441 

Addition  of  new  Fred¬ 
ericksburg  Area 
and  expansion  of 
Richmond  and 
Hampton  Roads 
Emission  Control 
Areas. 

* 

. 

* 

• 

• 

Article  13  Emission  Standards  for  Kraft  Pulp  and  Paper  Mills  (Rule  4-13) 


5-40-1660 


Applicability  and  Designation  of  Affected  Facility 


4/1/99  10/19/07,  72  FR 
59207 
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State  citation 

Title/subject 

State  effec¬ 
tive  date 

EPA  approval  date 

Explanation  [former 
SIP  citation] 

5-40-1670  . 

..  Definitions  of  Cross  recovery  furnace,  Kraft  pulp  mill.  Lime 

4/17/95 

4/21/00,  65  FR  21315 

120-04-1302  Re- 

kiln.  Recovery  furnace.  Smelt  dissolving  tank. 

maining  definitions 
are  federally  en¬ 
forceable  as  part  of 
the  Section  1 1 1  (d) 
plan  for  kraft  pulp  , 
mills  (see, 
§62.11610). 

Definitions . 

4/1/99 

10/19/07,  72  FR  * 

Added:  Neutral  sulfite 

59207 

semi  chemical 

pulping  operation. 
New  design  recov¬ 
ery  furnace.  Pulp 
and  paper  mill. 

Semi  chemical 
pulping  process; 

- 

Straight  kraft  recov¬ 
ery  furnace. 

Revised:  Cross  recov- 

• 

ery  furnace. 

5-40-1750  . 

..  Compliance . . . 

4/1/99 

10/19/07,  72  FR 

’  ■ 

59207 

5-40-1810  . 

..  Permits  . . . 

4/1/99 

10/19/07,  72  FR 

. 

. 

. 

59207 

. 

Article  40  Emission  Standards  for  Open  Burning  (Rule  4-40) 

5-40-5610  . 

..  Definitions . . . 

10/18/06 

3/19/09,  74  FR  11661 

Terms  added:  Air  cur- 

tain  incinerator. 
Clean  lumber. 

Clean  wood.  Wood 
waste,  and  Yard 
waste. 

Terms  revised:  Clean 

burning  waste. 

-  - 

Commercial  waste. 
Construction  waste. 
Debris  waste.  Dem¬ 
olition  waste.  Gar¬ 
bage,  Hazardous 
waste.  Household 

waste.  Industrial 
waste.  Junkyard, 
Open  burning. 

Open  pit  inciner¬ 
ator,  Refuse,  Sani¬ 
tary  landfill,  and 
Special  incineration 

* 

. 

* 

* 

device. 

Article  53  Emission  Standards  for  Lithographic  Printing  Processes  (Rule  4-53)  [Formerly  Article  45] 


5-40-7810 


Definitions  of  Alcohol,  Cleaning  solution,  Fountain  solution, 
Lithographic  printing.  Printing  process. 


4/1/96,  10/4/ 
06 


3/2/07,  72  FR  9441 


Federal  Register / Vol.  74,  No.  242 /Friday,  December  18,  2009 /Rules  and  Regulations 


67081 


EPA-Approved  Virginia  Regulations  and  Statutes— Continued 

State  citation 

Title/subject  EPA  approval  date 

Explanation  [former 
SIP  citation] 

- 

.  •  .  .  * 

* 

9  VAC  5  Chapter  140  Regulation  for  Emissions  Trading 

*  ■ 

Part  II  NOx  Annual  Trading  Program 

• 

* 

***** 

Article  2  CAIR-designated  Representative  for  CAIR  NOx  Sources 

* 

5-140-1150  .  Delegation  by  CAIR-designated  representative  and  alternate  4/18/07  12/28/07,  72  FR 

CAIR-designated  representative.  73602 


Article  9  CAIR  NOx  Opt-in  Units 

5-140-1800 .  Applicability .  4/18/07  12/28/07,  72  FR 

73602 


(d)  EPA-Approved  State  Source- 
Specific  Requirements 


EPA-Approved  Source-Specific  Requirements 


Source  name 

Permit/order  or  registra¬ 
tion  number 

State  effective 
date 

EPA  approval  date 

40  CFR  part  52  citation 

Cellofoam  North  America,  Inc. — Falmouth  Plant 
[Consent  Agreement]. 

Registration  No.  40696: 
FSO-1 93-98. 

8/10/98 

1/2/01,  66  FR  8 . 

52.2420(d)(3). 

CNG  Transmission  Corporation — Leesburg  Com¬ 
pressor  Station  [Permit  to  Operate]. 

Registration  No.  71978; 
Countv-Plant  No. 
107-0101 . 

5/22/00 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Columbia  Gas  Transmission  Company — 
Loudoun  County  Compressor  Station  [Permit 
to  Operate].  ' 

Registration  No.  72265; 
County-Plant  No. 
107-0125. 

5/23/00 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

District  of  Columbia's  Department  of  Correc- 

Registration  No.  70028; 

12/10/99 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

tions — Lorton  Correctional  Facility  (Permit  to 
Operate]. 

County-Plant  No. 
0059-0024. 

- 

Michigan  Cogeneration  Systems,  Inc. — Fairfax 
County  1-95  Landfill  [Permit  to  Operate]. 

Registration  No.  71961; 
County-Plant  No. 
0059-0575. 

5/10/00 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3) 

Metropolitan  Washington  Airports  Authority — 
Ronald  Reagan  Washington  National  Airport 
[Permit  to  Operate]. 

Registration  No.  70005; 
County-Plant  No.  . 
0013-6015. 

5/22/00 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Noman  M.  Cole,  Jr.,  Pollution  Control  Plant 
[Consent  Agreement]. 

Registration  No.  70714 

•  12/13/99 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Ogden  Martin  Systems  of  Alexandria/Arlington, 
Inc.  [Consent  Agreement]. 

Registration  No.  71895; 
NVRO-041  -98. 

7/31/98 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Ogden  Martin  Systems  of  Fairfax,  Inc.  [Consent 
Agreement]. 

Registration  No.  71920 

4/3/96 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

U.S.  Department  of  Defense — Pentagon  Res¬ 
ervation  [Permit  to  Operate]. 

Registration  No.  70030; 
County-Plant  No. 
0013-0188. 

5/17/00 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Potomac  Electric  Power  Company  (PEPCO) — 
Potomac  River  Generating  Station  [Consent 
Agreement]. 

Registration  No.  70228; 
NVRO-1 06-98. 

7/31/98 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3)  NOx 
RACT  requirements. 

Potomac  Electric  Power  Company  (PEPCO) — 
Potomac  River  Generating  Station. 

Registration  No.  70228; 
County  Plant  No. 
510-0003. 

5/8/OC 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3)  VOC 
RACT  requirements. 
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Source  name 

Permit/order  or  registra¬ 
tion  number 

•  State  effective 
date 

EPA  approval  date 

40  CFR  part  52  citation 

United  States  Marine  Corps. — Quantico  Base 
[Permit  to  Operate). 

Registration  No.  70267; 
County-Plant  No. 
153-0010.. 

5/24/00 

1/2/01,  66  FR  8.  ..; . 

52.2420(d)(3). 

Transcontinental  Gas  Pipeline  Corporation — 
Compressor  Station  No.  185  [Consent  Agree¬ 
ment). 

Registration  No.  71958 

9/5/96 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

U.S.  Army  Garrison  at  Fort  Belvoir  [Permit  to 
Operate). 

Registration  No.  70550; 
County-Plant  No. 
059-0018. 

5/16/00 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Virginia  Power  (VP) — Possum  Point  Generating 
Station  [Permit  containing  NOx  RACT  require¬ 
ments). 

Registration  No.  70225; 
County-Plant  No. 
153-0002. 

7/21/00 

1/2/01,  66  FR  8.  . 

.  52.2420(d)(3). 

Virginia  Electric  and  Power  Company— Possum 
Point  Generating  Station  [Consent  Agreement 
'  containing  VOC  RACT  requirements). 

Registration  No.  70225 

6/12/95 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

Washington  Gas  Light  Company — Springfield 
Operations  Center  [Consent  Agreement). 

Registration  No.  70151; 
NVRO-031-98. 

4/3/98 

1/2/01,  66  FR  8 . 

.  52.2420(d)(3). 

* 

* 

* 

* 

* 

(e)  EPA-approved  non-regulatory  and 
quasi-regulatory  material. 


Name  of  non-regulatory  SIP  revision  Applicable  geographic  state  subnfiittal  date  EPA  approval  date  Additional  explanation 


Documents  Incorporated  by  Reference  (9 
VAC  5-20-21,  Paragraphs  E.4.a.  (21)  and 
(22)).. 


Attainment  Demonstration  and  Early  Action 
Plan  for  the  Northern  Shenandoah  Valley 
Ozone  Early  Action  Compact  Area. 


Fredericksburg  VOC  05/14/07 
Emissions  Control 
Area  Designated  in 
9  VAC  5-20-206. 


City  of  Winchester  1 2/20/04,  2/1 5/05 
and  Frederick 
County. 


12/5/07,  72  FR  68511.  State  effective  date  is 
10/4/06. 


8/17/05,  70  FR  43280. 


[FR  Doc.  E9-30041  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-5(V-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2009-0009;  FRL-8798-1] 

Chlorimuron  Ethyl;  Pesticide 
Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  chlorimuron 
ethyl,  including  its  metabolites  and 
degradates,  in  or  on  corn,  field,  forage; 
corn,  field  grain;  corn,  field,  stover; 
grain,  aspirated  fractions;  soybean, 
forage;  and' soybean,  hay.  In  addition, 
the  presently  established  tolerance  term. 


“soybean”  is  being  revised  to  “soybean, 
seed.”  E.I.  du  Pont  de  Nemours  and 
Company  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2009-0009.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 


Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  fi’om  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805.  . 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Benbow,  Registration  Division  (7505P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  347-8072;  e-mail  address: 
benbow.bethany@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A. .  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  hut  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  he 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
he  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
www.reguIations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/scfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also»  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  p«rt  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2009-0009  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010.  * 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 


as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBl  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2 009-0009,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
wwH'. regulations. gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries  • 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  April  8, 

2009  (74  FR  15971)  (FRL-8407^),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of 
pesticide  petitions  (PPs  8F7430  and 
8F7439)  by  E.I.  du  Pont  de  Nemours  and 
Company,  Laurel  Run  Plaza,  P.O.  Box 
80038,  Wilmington,  DE  19880-0038. 

The  petitions  requested  that  40  CFR 
180.429  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
chlorimuron  ethyl,  ethyl  2-[[[[(4-chloro- 
6-methoxypyrimidin- 
2yl)amino]carbonyl]sulfonyl]benzoate], 
in  or  on  (PP  8F7430)  corn,  field  grain  at 
0.01  parts  per  million  (ppm);  corn.  Field, 
forage  at  0.5  ppm;  corn,  field,  stover  at 
2.0  ppm;  corn,  field,  meal  at  0.014  ppm; 
corn,  field,  flour  at  0.015  ppm;  corn, 
aspirated  grain  fractions  at  1.28  ppm; 
and  (PP  8F7439)  soybean,  seed  at  0.01 
ppm;  soybean,  forage  at  0.45  ppm; 
soybean,  hulls  at  0.04  ppm;  soybean, 
aspirated  grain  fractions  at  2.79  ppm; 
and  soybean,  hay  at  1.8  ppm.  That 
notice  referenced  a  summary  of  the 
petition  prepared  by  E.I.  du  Pont  de 
Nemours  and  Company,  the  regi.strant, 
which  is  available  to  the  public  in  the 
docket,  http://www.regulations.gov. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 


determinjid  that  tolerances  are  not 
needed  for  residues  of  chlorimuron 
ethyl  on  the  following:  Corn,  field,  meal: 
com,  field,  flour;  and  soybean,  hulls. 

EPA  has  also  determined  that  the 
presently  established  tolerance  of  0.05 
ppm  is  appropriate  for  soybean  in  lieu 
of  the  proposed  tolerance  of  0.01  ppm 
for  soybean,  seed.  Because  soybean, 
seed  is  the  designated  EPA  term  for 
soybeans,  the  existing  soybean  tolerance 
is  being  amended  to  use  that  term. 
Additionally,  EPA  has  determined  that 
a  single  tolerance  of  3.0  ppm  should  be 
established  for  grain,  aspirated  firactions 
in  lieu  of  the  proposed  separate 
tolerances  on  corn,  aspirated  graip 
fractions;  and  soybean,  aspirated  grain 
fractions.  EPA  has  also  revised  the 
tolerance  expression  for  chlorimuron 
ethyl  to  clarify  the  chemical  moieties 
that  are  covered  by  the  tolerances  and 
specify  how  compliance  with  the 
tolerances  is  to  be  measured.  The 
reasons  for  these  changes  are  explained 
in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “sqfe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.  . .  .” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  chlorimuron 
ethyl,  including  its  metabolites  and 
degradates  on  com,  field  forage  at  0.5 
-  ppm;  corn,  field,  grain  at  0.01  ppm: 
corn,  field,  stover  at  2.0  ppm:  grain, 
aspirated  fractions  at  3.0  ppm;  soybean. 
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forage  at  0.45  ppm;  and  soybean,  hay  at 
1.8  ppm.  EPA’s  assessment  of  exposures 
and  risks  associated  with  establishing 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Chlorimuron  ethyl  has  low  or 
minimal  acute  toxicity  via  the  oral, 
dermal  and  inhalation  routes  of 
exposure.  It  is  mildly  irritating  to  the 
eye  and  non-irritating  to  the  skin;  it  is 
not  a  skin  sensitizer. 

In  subchronic  toxicity  studies  with 
chlorimuron  ethyl:  No  adverse  effects 
were  observed  up  to  the  limit  dose 
tested  in  mice;  decreased  body  weight 
gain  and  liver  pathology  (margination  of 
hepatocyte  cytoplasmic  content  in  the 
centri  lobular  areas)  were  observed  in 
rats  (males  only);  and  mild  hemolytic 
anemia,  atrophy  of  the  thymus  and 
prostate  and  increased  liver  weights 
were  seen  in  dogs.  Chronic  exposure  of 
dogs  to  chlorimuron  ethyl  also  led  to 
mild  anemia  (decreased  erythrocyte 
count,  hematocrit,  and  hemoglobin 
concentration),  but  atrophy  of  the 
thymus  and  prostate  were  not  seen.  In 
rats,  treatment-related  effects  observed 
were  limited  to  decreased  body  weight 
and  body  weight  gain  in  both  sexes  after 
long-term  exposure.  Prostatitis  (males) 
and  fatty  replacement  in  the  pancreas 
(both  sexes)  were  also  observed  but 
considered  incidental  occurrences. 
Biliary  hyperplasia/fibrosis  seen  in 
females  was  attributed  to  aging.  In  mice, 
there  were  no  treatment-related  effects 
observed  up  to  the  highest  dose  tested 
(216  milligrams/kilograms/day  (mg/kg/ 
day)).  There  were  no  treatment-related 
increases  in  tumors  in  rat  and  mouse 
carcinogenicity  studies  after  exposure  to 
chlorimurdn  ethyl.  Chlorimuron  ethyl  is 
classified  as  “Not  Likely  to  be 
Carcinogenic  to  Humans.” 

In  the  developmental  toxicity  studies, 
decreases  in  maternal  body  weight  gain 
and  delayed  ossification  in  fetuses  were 
observed  in  rats  at  the  same  dose  (150 
mg/kg/day).  Jn  rabbits,  decreases  in 
maternal  body  weight  gain  were  seen  at 
300  mg/kg/day,  while  delayed 
ossification  was  seen  in  fetuses  at  a 
lower  dose  of  48  mg/kg/day,  indicating 
increased  quantitative  susceptibility.  In 
a  guideline  2-generation  reproduction 
study  in  rats,  decreased  body  weight 
and  histopathology  in  the  cerebellum 


(cellular  changes  in  the  internal 
granular  and  external  germinal  layers) 
were  seen  in  pups  at  177  mg/kg/day. 
These  effects  were  seen  in  the  absence 
of  maternal  toxicity,  indicating  potential 
increased  quantitative  susceptibility  of 
the  pups  to  chlorimuron  ethyl. 

However,  these  effects  were  not 
associated  with  any  neurotoxicity  or 
neurobehavioral  changes  and  were  not 
observed  in  other  reproduction  studies 
in  tats.  In  a  non-guideline  reproduction 
toxicity  study  (1-generation)  in  rats, 
decreased  body  weight  (females)  and 
liver  histopathology  (males)  were  seen 
in  parental  animals  at  173  mg/kg/day, 
along  with  decreases  in  litter  weights.  In 
another  reproduction  study  (1-year 
interim  sacrifice)  in  rats,  decreases  in 
maternal  and  pup  body  weights  were 
observed  at  195  mg/kg/day. 

There  is  no  indication  of 
neurotoxicity  in  the  toxicity  database  for 
chlorimuron  ethyl.  In  a  2-generation 
reproduction  study  in  rats, 
histopathological  alterations  were  seen 
in  the  cerebellum  (cellular  changes  in 
the  internal  granular  and  external 
germinal  layers)  of  F2  pups  at  177  mg/ 
kg/day;  however,  these  findings  were 
not  associated  with  any  neurobehavioral 
changes  or  any  indications  of 
neurotoxicity.  In  addition,  these 
histopathological  alterations  were  not 
observed  in  two  other  reproduction 
studies,  and  ihere  was  no  evidence  of 
neurotoxicity  observed  in  other  rat 
toxicity  studies  or  toxicity  studies  in 
other  species  (rabbits,  mice,  or  dogs). 

Hematological  changes  (indicative  of 
mild  anemia)  and  atrophy  of  the  thymus 
were  observed  in  dogs  after  subcbronic 
exposure.  However,  atrophy  of  the 
thymus  was  not  associated  with  any 
histopathology  and  not  seen  after 
chronic  exposure.  No  other  potential 
immunotoxic  effects  were  observed  in 
the  toxicology  database. 

Specific  information  on  the  studies 
received  and  the  "nature  of  the  adverse 
effects  caused  by  chlorimuron  ethyl  as 
well  as  the  no-observed-adverse-effect- 
level  (NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  at  http:// 
n'wiv. regulations. gov  in  document 
“Chlorimuron  ethyl.  Human  Health  Risk 
Assessment  for  Proposed  Uses  on  Field 
Corn  and  Soybean,  PPs  8F7430  and 
8F7439,”  page  45  in  docket  ID  number 
EP.^-HQ-OPP-2009-0009. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 


the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the. 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  to 
tbe  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  ta 
as  the  Level  of  Concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http:/ /ww'w. epa.gov/ 
pesticides/factsheets/riskassess.htni. 

A  summary  of  the  toxicological 
endpoints  for  chlorimuron  ethyl  used 
for  human  risk  assessment  can  be  found 
at  http://www.reguIations.gov  in 
document  “Chlorimuron  ethyl.  Human 
Health  Risk  Assessment  for  Proposed 
Uses  on  Field  Corn  and  Soybean,  PPs 
8F7430  and  8F7439,”  page  20  in  docket 
ID  number  EPA-HQ-OPP-2009-0009. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  chlorimuron  ethyl,  EPA 
considered  exposure  under  the 
petitioned-for  tolerances  as  well  as  all 
existing  chlorimuron  ethyl  tolerances  in 
40  CFR  180.429.  EPA  assessed  dietary 
exposures  from  chlorimuron  ethyl  in 
food  as  follows; 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
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possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  No  such  effects  were 
identified  in  the  toxicological  studies 
for  chlorimuron  ethyl;  therefore,  a 
quantitative  acute  dietary  exposure 
assessment  is  unnecessary. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  USDA  1994-1996  and  1998 
Continuing  Surveys  of  Food  Intakes  hy 
Individuals  (CSFII).  As  to  residue  levels 
in  food,  EPA  assumed  tolerance-level 
residues  and  100  percent  crop  treated 
(PCT)  for  all  existing  and  new  uses  of 
chlorimuron  ethyl. 

iii.  Cancer.  Based  on  the  results  of 
carcinogenicity  studies  in  rats  and  mice, 
EPA  classified  chlorimuron  ethyl  as 
“Not  Likely  to  be  Carcinogenic  to 
Humans.”  Therefore,  an  exposure 
assessment  for  evaluating  cancer  risk  is 
not  needed  for  this  chemical. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  chlorimuron  ethyl  in  drinking  water. 
These  simulation  models  take  into 
account  data  on  the  physical,  chemical, 
and  fate/transport  characteristics  of 
chlorimuron  ethyl.  Further  information 
regarding  EPA  drinking  water  mddels 
used  in  pesticide  exposure  assessment 
can  be  found  at  http://www.epa.gov/ 
oppefed  1  /models/water/index.htm 

Based  on  the  First  Index  Reservoir 
Screening  Tool  (FIRST)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
chlorimuron  ethyl  were  determined  for 
acute  exposures  and  chronic  exposures 
for  non-cancer  assessments  assuming  a 
maximum  seasonal  use  rate  of  0.25  lb 
chlorimuron  ethyl  per  acre.  EDWCs  for 
acute  exposures  are  estimated  to  be 
11.98  parts  per  billion  (ppb)  for  surface 
water  and  6.99  ppb  for  ground  water. 
EDWCs  for  chronic  exposures  for  non¬ 
cancer  assessments  are  estimated  to  be 
5.02  ppb  for  surface  water  and  6.99  ppb 
for  ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
chronic  dietary  risk  assessment,  the 
most  conservative  water  concentration 
value  of  6.99  ppb  was  used  to  assess  the 
contribution  to  chlorimuron  ethyl 
dietary  exposure  from  drinking  water. 
Acute  dietary  risk  assessments  were  not 
conducted  since  no  toxicological 
endpoint  attributable  to  a  single  dose  of 
chlorimuron  ethyl  has  been  identified. 
Cancer  dietary  risk  assessments  were 
not  conducted  since  there  is  no  cancer 
concern  for  chlorimuron  ethyl. 


In  a  summary  of  results  from  a  pilot 
monitoring  program  conducted  by  the 
U.S.  Geological  Survey,  data  show  that 
chlorimuron  ethyl  has  been  detected  in 
drinking  water  of  water  supply 
reservoirs,  but  only  at  maximum 
concentrations  magnitudes  lower  than 
those  predicted  by  the  FIRST  model. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Chlorimuron  ethyl  is  not  registered  for 
any  specific  use  patterns  that  would 
result  in  residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  chlorimuron  ethyl 
to  share  a  common  mechanism  of 
toxicity  with  any  other  substances,  and 
chlorimuron  ethyl  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
assumed  that  chlorimuron  ethyl  does 
not  have  a  common  mechanism  of 
toxicity  with  other  substances.  For 
information  regarding  EPA’s  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
wvm'.epa. gov/ pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  ’effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicity 
database  for  chlorimuron  ethyl  includes 


guideline  rat  and  rabbit  developmental 
toxicity  studies  and  a  2-generation 
reproductidh  toxicity  study  in  rats,  as 
well  as  two  additional  non-guideline 
reproduction  studies  in  rats  (a  1- 
generation  study  and  1-year  interim 
sacrifice  study).  No  evidence  of 
increased  prenatal  or  postnatal 
susceptibility  was  seen  in  the 
developmental  toxicity  study  in  rats  or 
in  the  non-guideline  reproduction 
toxicity  studies  in  rats.  In  the  rabbit 
developmental  study,  delayed 
ossification  was  observed  in  fetuses  at 
48  "mg/kg/day,  while  maternal  effects 
(decreased  body  weight  gain)  were  ^een 
at  300  mg/kg/day,  suggesting  ii\creased 
quantitative  susceptibility  of  fetuses.  In 
the  2— generation  rat  reproduction  study, 
decreased  body  weight  and 
histopathology  findings  in  the 
cerebellum  were  observed  in  pups  at 
177/214  mg/kg/day  (male/female)  in  the 
absence  of  maternal  toxicity,  also 
suggesting  increased  quantitative 
susceptibility  of  the  pups. 

Although  the  data  suggest  increased 
quantitative  susceptibility  in  the 
developmental  rabbit  study  and  the  2- 
generation  rat  reproduction  study,  there 
•  are  no  residual  uncertainties  with  regard 
to  prenatal  toxicity  following  in  utero 
exposure  of  rats  or  rabbits  or  prenatal 
and/or  postnatal  exposures  of  rats.  The 
fetal  effect  seen  in  rabbits  was  limited 
to  delayed  ossification,  and,  although 
effects  (histopathology  in  the 
cerebellum)  were  seen  in  a  rat 
reproduction  study,  there  Was  no 
evidence  of  increased  susceptibility 
observed.in  two  additional  reproduction 
studies  in  rats.  Additionally,  there  are 
clear  NOAELs  for  the  offspring  effects 
seen  in  rabbits  (NOAEL=L3  mg/kg/day) 
and  rats  (17  mg/kg/day).  Finally,  the 
NOAEL  (9  mg/kg/day)  used  to  establish 
the  chronic  Reference  Dose  of  0.09  mg/ 
kg/day  is  considered  protective  of 
potential  developmental  effects 
observed  at  the  higher  doses. 
Considering  the  overall  toxicity 
database  and  doses  selected  for  risk 
asse.ssment,  the  degree  of  concern  for 
the  effects  observed  irrthe  studies  is 
low. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

The  toxicity  database  for  chlorimuron 
ethyl  is  adequate  to  characterize 
potential  prenatal  and  postnatal  risk  for 
infants  and  children.  Acceptable/ 
guideline  studies  for  developmental 
toxicity  in  rats  and  rabbits  and 
reproduction  toxicity  in  rats  are 
available  for  FQPA  assessment. 
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requiring  functional  immunotoxicity 
testing  and  acute  and  subchronic 
neurotoxicity  testing  of  all  food  and 
non-food  use  pesticides.  These  studies 
are  not  yet  available  for  chlorimuron 
ethyl.  In  the  absence  of  specific 
immunotoxicity  and  neurotoxicity 
studies,  EPA  has  evaluated  the  available 
chlorimuron  ethyl  toxicity  data  and 
determined  that  an  additional 
uncertainty  factor  is  not  required  to 
account  for  the  lack  of  these  studies. 

The  reasons  for  this  determination  are 
explained  below: 

i.  Hematological  changes  (indicative 
of  mild  aijiemia)  and  atrophy  of  the 
thymus  were  observed  in  dogs  following 
subchronic  exposure  to  chlorimuron- 
ethyl  at  a  dose  of  45.8/42.7  (M/F)  mg/ 
kg/ day,  indicating  potential 
immunotoxicity.  However,  atrophy  of 
the  thymus  was  not  associated  with  any 
histopathology  and  was  not  seen  after 
chronic  exposure;  and  no  other 
potential  immunotoxic  effects  were 
observed  in  the  toxicology  database. 
Therefore,  EPA  does  not  believe  that 
conducting  immunotoxicity  testing  will 
result  in  a  NOAEL  less  than  the  NOAEL 
of  9  mg/kg/day  already  established  for 
chlorimuron  ethyl,  and  an  additional 
factor  (UFDB)  for  database  uncertainties 
is  not  needed  to  account  for  potential 
immunotoxicity. 

ii.  There  is  no  indication  in  the 
toxicity  database  that  chlorimuron  ethyl 
is  a  neurotoxic  chemical.  No  signs 
indicative  of  neurotoxicity  were  seen  in 
suhchronic  and  chronic  studies 
conducted  with  dogs,  mice  and  rats.  In 
a  2-generation  reproduction  study  in 
rats,  histopathological  alterations  were 
seen  in  the  cerebellum  of  F2  pups  at  the 
high  dose  (177  mg/kg/day).  However, 
these  findings  were  not  associated  with 
any  neurobehavioral  changes  or  any 
other  indications  of  neurotoxicity.  In 
addition,  these  histopathological 
alterations  were  not  observed  in  two  ’  * 
other  reproduction  studies  with 
chlorimuron  ethyl.  Based  on  these 
considerations,  EPA  does  not  believe 
that  a  developmental  neurotoxicity 
study  is  warranted  at  this  tifne  and  there 
is  no  need  for  an  additional  UF  to 
account  for  the  lack  of  acute  and 
subchronic  neurotoxicity  studies. 

iii.  Although  there  is  evidence  of 
increased  quantitative  susceptibility  in 
the  developmental  rabhit  study  and  the 
2-generation  rat  reproduction  study,  the 
degree  of  concern  for  the  effects 
observed  in  the  studies  is  low,  and  there 
are  no  residual  uncertainties  with  regard 
to  prenatal  toxicity  following  in  utero 
exposure  of  rats  or  rabbits  or  prenatal 
and/or  postnatal  exposures  of  rats. 


identified  in  the  exposure  databases. 

The  food  exposure  assessments  were 
performed  based  oh  the  assumptions  of 
100  PCT  and  tolerance-level  residues. 
EPA  made  conservative  (protective) 
assumptions  in  the  ground  and  surface 
water  modeling  used  to  assess  exposure 
to  chlorimuron  ethyl  in  drinking  water. 
■Chlorimuron  ethyl  is  not  registered  for 
residential  use.  These  assessments  will 
not  underestimate  the  exposure  and 
risks  pos^d  by  chlorimuron  ethyl. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk. 'An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  No  adverse  effect  resulting  from 
a  single-oral  exposure  was  identified 
and  no  acute  dietary  endpoint  was 
selected.  Therefore,  chlorimuron  ethyl 
is  not  expected  to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  chlorimuron 
ethyl  from  food  and  water  will  utilize 
1  %  or  less  of  the  cPAD  for  the  general 
population  and  all  population 
subgroups,  including  infants  and  small 
children.  There  are  no  residential  uses 
for  chlorimuron  ethyl. 

3.  Short/ intermediate-term  risk.  Short¬ 
term  and  intermediate-term  aggregate 
exposure  take  into  account  short-term  or 
intermediate-term  residential  exposme 
plus  chronic  exposure  from  food  and 
water  (considered  to  be  a  background 
exposure  level).  Chlorimuron  ethyl  is 
not  registered  for  any  use  patterns  that 
would  result  in  residential  exposure. 
Therefore,  the  short-term  or 
intermediate-term  aggregate  risk  is  the 
sum  of  the  risk  from  exposure  to 

-  chlorimuron  ethyl  through  food  and 
water  and  will  not  be  greater  than  the 
chronic  aggregate  risk. 


population.  Based  on  a  lack  of  evidence 
for  carcinogenicity  in  mice  and  rats 
following  long-term  dietary 
administration,  chlorimuron  ethyl  is  not 
expected  to  pose  a  cancer  risk. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to'the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  chlorimuron 
ethyl  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(high  performance  liquid 
chromatography  (HPLC)  using  a 
photoconductivity  detector  with  a 
method  limit  of  quantitation  (LOQ)  of 
0.01  ppm  (AMR-459-85))  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environihental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  ^755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
Codex  or  Mexican  maximum  residue 
limits  (MRLs)  for  residues  of 
chlorimuron  ethyl  for  corn  or  soybean 
commodities;  however,  there  is  a 
Canadian  MRL  for  soybeans  (0.05  mg/ 
kg),  which  harmonizes  with  the  current 
U.S.  tolerance  on  soybeans. 

C.  Revisions  to  Petitioned-For 
Tolerances 

EPA  has  determined  that  tolerances 
are  not  needed  for  the  following;  Corn, 
field,  meal;  corn,  field,  flour;  and 
soybean,  hulls.  Tolerances  for  the 
processed  comrriodities  of  corn,  field, 
meal  and  corn,  field,  flour  are  not 
needed  because  these  commodities  are 
not  expected  to  have  residues  greater 
than  the  tolerance  on  the  raw 
agricultural  commodity,  field  corn 
grain.  EPA  has  also  determined  that 
tolerances  for  corn  and  soybean 
aspirated  grain  fractions  will  not  be 
listed  individually,  but  will  be 
combined  under  the  single  tolerance, 
grain,  aspirated  fractions  at  3.0  ppm 
based  on  the  •soybean  aspirated  grain 
fraction  data.  The  current  tolerance  for 
residues  of  chlorimuron  ethyl  on 
soybeans  at  0.05  ppm  is  not  being 
amended  as  requested.  Although 
adequate  residue  data  are  available 
indicating  that  residues  on  soybean 
were  less  than  0.01  ppm  in/on  all  seed 
samples  following  an  application  at  the 
R1-R2  stage,  the  existing  0.05  ppm 
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tolerance  will  cover  this  use  and  is 
additionally  required  for  harmonization 
purposes  with  the  Canadian  MRL. 
However,  the  soybean  tolerance  is  being 
amended  to  change  the  commodity 
name  to  “soybean,  seed”  which  is  the 
current  EPA  designated  term  for  this 
commodity.  A  tolerance  for  residues  in/ 
on  soybean,  hulls  is  not  required  as  this 
commodity  will  be  covered  by  the 
existing  0.05  ppm  tolerance  on  soybean, 
seed. 

Finally,  EPA  is  revising  the  tolerance 
expression  for  all  new  and  existing 
commodities  to  clarify  the  chemical 
moieties  that  are  covered  by  the 
tolerances  and  specify  how  compliance 
with  the  tolerances  is  to  be  measured. 

The  revised  tolerance  expression  makes 
clear  that  the  tolerances  cover  “residues 
of  chlorimuron  ethyl,  including  its 
metabolites  and  degradates”  and  that 
compliance  with  the  tolerance  levels 
will  be  determined  by  measuring  only 
chlorimuron  ethyl,  ethyl  2-[[[[(4-chloro- 
6-methoxypyrimidin- .  >  , 

2yl)amino]carbonyl]sulfonyl]benzoate]. 
EPA  has  determined  that  it  is  reasonable 
to  make  this  change  final  without  prior 
proposal  and  opportunity  for  comment, 
because  public  comment  is  not 
necessary,  in  that  thq  change  has  no 
substantive  effect  on  the  tolerance,  but 
rather  is  merely  intended  to  clarify  the 
existing  tolerance  expression. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  chlorimuron  ethyl, 
including  its  metabolites  and 
degradates,  in  or  on  corn,  field  grain  at 
0.01  ppm;  corn,  field,  forage  at  0.5  ppm; 
corn,  field,  stover  at  2.0  ppm;  soybean, 
forage  at  0.45  ppm;  soybean,  hay  at  1.8 
ppm,  and  grain,  aspirated  fractions  at 
3.0  ppm.  In  addition,  the  presently 
established  tolerance  term,  “Soybean”  is 
being  revised  to  “Soybean,  seed.’ 
Compliance  with  the  tolerance  levels 
will  be  determined  by  measuring  only 
chlorimuron  ethyl,  ethyl  2-[[[[(4-chloro- 
e-methoxypyrimidin- 
2yl)amino]carbonyl]sulfonyljbenzoate], 
in  or  on  the  commodity. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 


entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  finder  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not" 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Govern ments'iGS  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  additior.,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the"  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.429  is  amended  by 
revising  the  introductory  text  to 
paragraph  (a),  revising  the  tolerance 
term  “Soybean”  to  read  “Soybean, 
seed”  and  alphabetically  adding  the 
following  commodities  to  the  table  in 
paragraph  (a)  to  read  as  follows: 

§  180.429  Chlorimuron  ethyl;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
chlorimuron  ethyl,  including  its 
metabolites  and  degradates,  in  or  on  the 
commodities  in  the  table  below. 
Compliance  with  the  tolerance  levels 
specified  in  the  following  table  is  to  be 
determined  by  measuring  only 
chlorimuron  ethyl,  ethyl  2-[[[[f4-chloro- 
6-methoxypyrimidin- 
2yl)aminolcarbonyl]sulfonyllbenzoate] 
in  or  on  the  following  commodities: 


Commodity 

Parts  per  million 

Com,  field,  forage . 

0.5 

Com,  field,  grain  . 

0.01 

Com,  field,  stover  . 

2.0 

Grain,  aspirated  fractions 

3.0 

Soybean,  forage  . 

0.45 

Soybean,  hay . 

1.8 

Soybean,  seed . 

0.05 
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BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-2008-0937;  FRL-8800-7] 
Quinclorac;  Pesticide  Toierances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  quinclorac  in 
or  on  grass,  forage  at  150  ppm  and  grass, 
hay  at  130  ppm.  BASF  Corporation 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). . 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0937.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only- 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400’,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hope  Johnson,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5410;  e-mail  address: 
johnson.hope@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  liniited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Electronic  Access  to 
Other  Related  Information? 

You  may  access  a  frequently  updated 
electronic. version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an  • 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2008-0937  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2f010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy. 


identified  by  docket  ID  number  EPA- 
HQ-OPP-2008-0937,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  cominents. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.)^  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  April  8, 

2009  (74  FR  15974)  (FRL-8407-4),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of  a 
pesticide  petition  (PP  8F7442)  by  BASF 
Corporation,  26  Da\us  Dr.,  P.O.  Box 
13528,  Research  Triangle  Park,  NC 
27709-3528.  The  petition  requested  that 
40  CFR  180.463  be  amended  by 
establishing  tolerances  for  residues' of 
the  herbicide  quinclorac,  3,7-dichloro-8- 
quinolinecarboxylic  acid,  in  or  on  grass, 
forage  at  105  and  grass,  hay  at  70  parts 
per  million  (ppm).  That  notice 
referenced  a  summary  of  the  petition  - 
prepared  by  BASF  Corporation,  the 
registrant,  which  is  available  to  the 
public  in  the  docket,  http:// 
www.regulations.gov.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
concluded  that  40  CFR  180.463  can  be 
amended  by  establishing  tolerances  for 
residues  of  the  herbicide  quinclorac  in 
or  on  grass,  forage  at  150  ppm  and  grass, 
hay  at  130  ppm  instead  of  the  petitioned 
for  105  ppm  on  grass,  forage  and  70 
ppm  on  grass,  hay.  The  reason  for  these 
changes  are  explained  in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety  . 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
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result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408{b)(2KC)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
I  tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
9  result  to  infants  and  children  from 
I  aggregate  exposure  to  the  pesticide 
chemical  residue. . . .” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 


reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data-to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  quinclorac  on 
grass,  forage  at  150  ppm  and  grass,  hay 
at  130  ppm.  EPA’s  assessment  of 
exposures  and  risks  associated  with 
establishing  tolerances  follows. 

In  the  Federal  Register  of  October  7, 
2009  (74  FR  51485)  (FRL-8434-3)  the 
Agency  published  a  final  rule 
establishing  tolerances  for  residues  of 
quinclorac  in  or  on  cranberry  at  15.0 
ppm.  The  Agency  conducted  risk 
assessments  to  support  that  tolerance ' 
action. 

The  risk  assessment  associated  vvith 
this  8F7442  petition  request  on  grass, 
forage  and  grass,  hay  assessed  the 
possibility  that  grass,  forage  and  hay  can 
be  used  as  livestock  feed  stuffs  and 
found  that  the  current  tolerances 
established  for  quinclorac  for  livestock 
commodities  are  adequate  to  cover  the 
proposed  new  use  on  pasture  and 
rangeland.  In  addition,  the.drinking 
water  assessment  conducted  concluded 
that  Estimated  Drinking  Water 
Concentrations  (EDWCs)  of  quinclorac 
in  surface  water  and  ground  water 
resulting  from  the  new  use  are  less  than 
the  previously  assessed  EDWCs  from  the 
use  on  cranberry.  No  new  residential 
’  uses  are  requested  in  the  8F7442 
1  petition.  Therefore,  no  change  in  the 
dietary  exposure  (from  food  and  water) 

|:  is  expected,  and  establishing  tolerances 
on  grass,  forage  and  grass,  hay  will  not 
j>  change  the  most  recent  estimated 
■:  aggregate  risks  resulting  from  use  of 
I  quinclorac,  as  discussed  in  the  October 
I  7,  2009  Federal  Register.  Refer  to  the 
October  7,  2009  Federal  R.egister 
jj  document  for  a  detailed  discussion  of 
ij  the  aggregate  risk  assessments  and 
I  determination  of  safety.  EPA  relies  upon 


those  risk  assessments  and  the  findings 
made  in  the  Federal  Register  document, 
along  with  the  risk  assessment 
completed  on  this  petition  request  in 
support  of  this  action.  The  risk 
assessment  completed  for  this  petition  - 
request  can  be  found  at  http:// 
wu'w.regulations.gov  in  document 
“Human  Health  Risk  Assessment  for 
Quinclorac  New  Use  on  Pasture/ 
Rangeland”  in  docket  ID  number  EPA- 
HQ-OPP-2008-0937. 

Therefore,  based  on  the  risk 
assessmeiit  discussed  in  the  final  rule 
published  in  the  Federal  Register  of 
October  7,  2009,  and  the  risk  assessment 
completed  in  support  of  this  petition 
request,  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  "will 
result  to  the  general  population,  or  to 
infants  and  children  from  aggregate 
exposure  to  quinclorac  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  analytical  methods  utilizing 
gas  chromatography  with  electron 
capture  detection  (GC/ECD),  are 
available  to  enforce  the  tolerance 
expression  on  plant  (BASF  Mehod 
A8902,  Master  Record  Identification 
Number  (MRID)  41063537)  and 
livestock  commodities  (BASF  Method 
268/1,  MRID  41063536),  and  the  limit  of 
quantitation  (LOQ)  for  quinclorac  is 
0.05  ppm  by  these  methods.  Both 
methods  have  undergone  successful 
agency  method  validation  trials  and 
have  been  submitted  to  the  Food  and 
Drug  Administration  (FDA)  for 
publication  in  PAM  II  as  the  tolerance 
enforcement  methods.  Furthermore,  the 
available  FDA  multi-residue  method 
(MRM)  testing  data  indicate  that 
quinclorac  is  completely  recovered 
using  Method  402  in  PAM,  Vol.  1. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  established  for  quinclorac  on 
grass,  forage  and  grass,  hay. 

C.  Revisions  to  Petitioned-For 
Tolerances 

Review  of  available  field  trial  data 
indicate  that  the  proposed  tolerances  for 
grass,  forage  at  105  ppm  and  grass,  hay 
at  70  ppm  are  too  low;  tolerances  of  150 
pprri  and  130  ppm,  respectively,  are 
appropriate  based  on  the  results  of 
analysis  of  the  field  trial  data  using  the 
Agency’s  Tolerance  Spreadsheet  in 
accordance  with  the  Agency’s  Guidance 
for  Setting  Pesticide  Tolerances  Based 
on  Field  Trial  .Data. 


V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  quinclorac,  3,7-dichloro- 
8-quinolinecarboxylic  acid,  in  or  on 
grass,  forage  at  150  ppm  and  grass,  hay 
at  130  ppm. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  finaPrule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
inforrnation  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  bn  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  .such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  re.sponsibilities  established  by. 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
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entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2D00)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTT  A  A),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in* 40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  1 80— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.463  is  amended  by 
alphabetically  adding  the  following 
commodities  to  the  table  in  paragraph 
(a)  to  read  as  follows: 

§  1 80.463  Quinclorac;  tolerances  for 


residues. 

(a)  *  *  * 

Commodity 

Parts  per  million 

Grass,  forage . '. . 

150 

Grass,  hay  . 

130 

Commodity 

Parts  per  million 

. 

* 

•  * 

*  *  *  «  * 

* 

[FR  Doc.  Eftr30033  Filed  12-17-09;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2008-0730;  FRL-8804-8] 

Endothall;  Pesticide  Toierances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  indirect  or  inadvertent 
combined  residues  of  endothall  in  or  on 
multiple  commodities  identified  and 
discussed  elsewhere  in  this  document. 
The  Interregional  Research  Project 
Number  4  (IR-4)  in  cooperation  with  the 
registrant.  United  Phosphorus,  Inc., 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.) 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0730.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at~http://www.reguiations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Jackson,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 
11*2). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Electronic  Access  to 
Other  Related  Information? 

You  may  access  a  frequently  updated 
electronic  version  of  EPA ’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 

To  access  the  OPPTS  harmonized  test 
guidelines  referenced  in  this  document 
electronically,  please  go  to  http:// 
www.epa.gov/oppts  and  select  “Test 
Methods  &  Guidelines”  on  the  left-side 
navigation  menu. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
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OPP-2008-0730  in  the'subject  line  on  Citrus,  Group  10  at  0.05  ppm;  Fruit,  Section  408(b)(2)(AKii)  of  FFDCA 

the  first  page  of  your  submission.  All  Pome,  Group  11  at  0.05  ppm;  Fruit,  defines  “safe”  to  mean  that  “there  is  a 


requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
niay  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2008-0730,  by  one  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  December  3, 
2008  (73  FR  73644)  (FRL-8386-9),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  tiling  of  a 
pesticide  petition  (PP  8E7419)  bylhe  IR- 
4,  IR-4  Project  Headquarters,  500 
College  Road  East,  Suite  201  W, 
Princeton,  NJ  08540.  The  petition 
requested  that  40  CFR  180.293  be 
amended  by  establishing  tolerances  for 
combined  residues  of  the  herbicide 
endothall,  mono  [N,N- 
.  dimethylalkylamine)  salt  of  endothall,  ' 
and  the  dipotassium  salt  of  endothall,  in 
or  on  Vegetable  Root,  and  Tuber  Group 
1  at  2  ppm  (parts  per  million): 

Vegetable,  Leaves  of  Root  and  Tuber, 
Group  2  at  3.5  ppm;  Vegetable,  Bulb, 
Group  3-07  at  2  ppm;  Vegetable,  Leafy, 
except  Brassica,  Group  4  at  3.5  ppm;  I 
Vegetable,  Brassica,  Leafy,  Group  5  at 
0.1  ppm;  Turnip,  greens  at  0.1  ppm; 
Vegetable,  Legume,  Group  6  at  3  ppm; 
Vegetable,  Fruiting,  Group  8  at  0.05 
ppm;  Okra  at  0.05  ppm;  Vegetable, 
Cucurbit,*Group  9  at  1.1  ppm;  Fruit, 


Stone,  Group  12  at  0.25  ppm;  Berry  and 
SmalLFruit  Group  13-07  at  0.6  ppm; 

Nut,  Tree,  Group  14,  at  0.05  ppm; 
Pistachio  at  0.05  ppm;  Almond,  hulls  at 
10  ppm;  Grain,  Cereal,  Group  15  at  2.5 
ppm;  Grain,  Cereal,  Forage,  Fodder  and 
Hay,  Group  16,  forage  at  3.5  ppm.  Grain, 
Cereal,  Forage,  Fodder  and  Hay,  Group 
16,  hay  at  5  ppm.  Grain,  Cereal,  Forage, 
Fodder  and  Hay,  Group  16,  stover  at  11 
ppm.  Grain,  Cereal,  Forage,  Fodder  and 
Hay,  Group  16,  straw  at  6  ppm.  Grain, 
aspirated -fractions  at  24  ppm;  Grass, 
Forage,  Fodder,  and  Hay,  Group  17, 
forage  at  3  ppm.  Grass,  Forage,  Fodder 
and  Hay,  hay  at  19  ppm;  Nongrass 
Animal  Feed,  Group  18  forage  at  3.5 
ppm.  Nongrass  Animal  Feed,  Group  18 
hay  at  8  ppm;  Grape  at  0.9  ppm. 
Peppermint,  tops  at  7  ppm.  Spearmint, 
tops  at  7  ppm;  and  Rice,  grain  at  1.7 
ppm  and  Rice,  straw  at  4.5  ppm.  That 
notice  referenced  a  summary  of  the 
petition  prepared  by  United 
Phosphorus,  Inc.,  the  registrant,  on 
behalf  of  IR-4  which  is  available  to  the 
public  in  the  docket,  http:// 
www.reguIations.gov.  This  petition  for 
tolerances  was  filed  in  conjunction  with 
an  application  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (“FIFRA”)  for  use  of  endothall  in 
irrigation  water  and  thus  the  broad 
request  for  tolerances.  There  were  no 
comments  received  in  response  to  the 
notice  of  tiling. 

Based  upon  review  of  the  data 
supporting  the  petition  as  well  as  the 
proposed  use  to  irrigation  canals,  EPA 
has  determined  that  virtually  all  crops 
as  well  as  most  food  and  feed 
commodities  could  potentially  be 
exposed  to  residues  in  endothall-laden 
irrigation  water  with  EPA  approval  of 
this  use.  In  consideration  of  these 
factors,  the  Agency  is  revising  the 
proposed  tolerances  to  include 
inadvertent  endothall  residues  on  any 
food  commodities  not  otherwise  listed 
at  5.0  ppm  and  any  feed  commodities 
not  otherwise  listed  at  10.0  ppm. 
Additionally,  based  on  the  residue  data 
submitted,  EPA  has  revised  proposed 
tolerance  levels  for  certain  food  and 
feed  commodities..  Finally,  EPA  is  not 
establishing  certain  petitioned-for 
tolerances  after  determining  they  are  not 
needed.  The  reasons  for  these  changes 
are  explained  in  Unit  IV.D. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 


reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue....” 

.  Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  including 
exposure  resulting  from  the  tolerances 
established  by  this  action.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  endothall  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  their 
validity,  completeness,  and  reliability  as 
well  as  the  relationship  of  the  results  of 
the  studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Endothall  is  a  caustic  chemical  with 
toxicity  being  the  result  of  a  direct 
degenerative  effect  on  tissue.  By  acute 
dermal  application  and  inhalation 
exposure,  it  has  mild  toxicity.  Dermally, 
it  destroys  the  stratum  corneum  and 
then  the  underlying  viable  epidermis. 
Endothall  is  a  skin  sensitizer.  Endothall 
is  an  extreme  irritant  by  the  acute  oral,' 
and  ocular  routes  of  administration. 
Orally,  endothall  attacks  the  digestive 
tract.  In  the  eye  irritation  study, 
endothall  was  shown  to  be  extremely 
irritating  to  the  eye  and  was  also  lethal 
to  4  of  6  rabbits  tested. 

In  the  21-da^  dermal  rat  study, 
systemic  toxicity  (hematology  and 
clinical  chemistry  alterations)  were 
noted  at  a  dose  level  that  was  one  order 
of  magnitude  greater  than  that  causing 
dermal  irritation.  Available  studies 
clearly  demonstrate  that  local  irritation 
(portal  of  entry  effect)  is  the  most 
sensitive  and  initial  effect,  occurring  at 
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dose  levels  lower  than  those  associated 
with  systemic  toxicity.  In  dogs,  gastric 
irritation  developed  at  a  dose  level  that 
was  one  order  of  magnitude  lower  than 
doses  associated  with  clinical  signs  of 
toxicity  (subdued  behavior,  poor 
condition,  thin  appearance  and 
distended  abdomen).  In  the  rat,  gastric 
irritation  was  noted  at  a  dose  level  that 
was  1  to  2  orders  of  magnitude  lower 
than  doses  resulting  in  kidney  lesions. 
Besides  gastric  irritant  effects,  decreased 
body  weight  was  also  a  sensitive  effect 
following  endothall  administration.  The 
decreased  body  weights  were  most  ' 
likely  attributable  to  the  constant  and 
direct  irritation  of  the  gastric  lining.  In 
a  developmental  rat  study,  pregnant  rats 
exhibited  decreased  body  weight  and 
decreased  body  weight  was  noted  in  a 
90— day  dietary  study  in  the  rat.  Body 
weight  loss  occurred  in  dogs  following 
a  13  week  oral  treatment  with  endothall. 

Endothall  does  not  cause  prenatal 
toxicity  following  in  utero  exposure  to 
rats  nor  prenatal  or  postnatal  toxicity 
following  exposures  to  rats  for  2- 
generations.  In  the  developmental 
mouse  study,  there  was-  severe  maternal 
toxicity  (i.e.,  greater  than  30% 
mortality)  at  the  highest  dose  tested;  at 
this  dose  level,  a  slight  increase  in 
vertebral  and  rib  malformations  was 
observed  in  the  offspring  indicating  that 
these  effects  were  most  likely  secondary 
to  severe  maternal  toxicity. 

Available  studies  showed  no  evidence 
of  neurotoxicity  and  do  not  indicate 
potential  immunotoxicity.  Endothall 
does  not  belong  to  the  class  of 
compounds  (e.g.,  the  organotins,  heavy 
metals,  or  halogenated  aromatic 
hydrocarbons)  that  would  be  expected 
to  be  toxic  to  the  immune  system. 
Endothall  is  classified  as  “not  likely  to 
be  carcinogenic  to  humans”  based  on 
lack  of  evidence  of  carcinogenicity  in 
mice  or  rats.  It  has  no  mutagenic 
potential. 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  endothall  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  at  http:// 
w^ww.regulations.gov  in  document 
“Endothall:  Revised  Human  Health  Risk 
Assessment  for  the  Section  3 
Registration  Action  to  Support  a  New 
Use  of  Endothall  in  Irrigation  Canals 
with  No  Required  Holding  Period  before 
that  Water  Can  Be  Used  on  Crops,” 
dated  11/09/2009,  pagalO  in  docket  ID 
number  EPA-HQ-OPP-2008-0730- 
0004. 


B.  Toxicological  Endpoints 

For  hazards  that  haVe  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  benchmark  dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-term,  intermediate-term, 
and  chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
m^gin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  level  of  concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http://www.epa.gov/ 
pesticides/ factsheets/riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  endothall  used  for  human 
risk  assessment  can  be  found  at  http:// 
www.reguIations.gov  in  document 
entitled;  “Endothall;  Revised  Human 
Health  Risk  Assessment  for  the  Section 
3  Registration  Action  to  Support  a  New 
Use  of  Endothall  in  Irrigation  Canals 
with  No  Required  Holding  Period  before 
that  Water  Can  Be  Used  on  Crops,” 
dated  11/09/2009,  page  21  in  docket  ID 
number  EPA-HQ-OPP-2008-0730— 
0004. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  endothall,  EPA  considered 
exposure  under  the  petitioned-for 
tolerances  as  well  as  all  existing 
endothall  tolerances  in  40  CFR  180.293. 
EPA  assessed  dietary  exposures  from 
endothall  in  food  as  follows; 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure. 

No  systemic  toxicity  resulting  from  a 
single  exposure  was  identified.  An  acute 
Reference  Dose  (RfD)  was  not 
established  for  any  population  subgroup 
because  an  appropriate  endpoint 
attributable  to  a  single  endothall  dose 
was  not  available  from  any  study, 
including  the  prenatal  developmental 
toxicity  study  in  the  rat  or  the  mouse. 
Therefore,  a  quantitative  acute  dietary 
exposure  assessment  is  unnecessary. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  Dietary  Exposure 
Evaluation  Model  software  with  the 
Food  Commodity  Intake  Database 
DEEM-FCID(TM),  Version  2.03  which 
incorporates  consumption  data  from  the 
United  States  Department  of  Agriculture 
(USDA)  1994-1996  and  1998 
Nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII). 

Analyses  were  performed  to  support 
the  use  of  endothall  in  irrigation  canals 
with  no  holding  period  before  the  water 
may  be  used  on  crops.  The  resulting 
chronic  exposure  assessment  for  food  isr 
refined,  using  average  residues  from  the 
field  trials,  and  estimating  residues  in 
meat,  milk,  poultry  and  eggs  (MMPE), 
and  using  average  residues  in  the 
livestock  feeds.  The  exposure  estimate 
also  includes  an  adjustment  for  the 
percent  of  the  harvested  crop  that  has 
been  irrigated  for  some  crops.  Despite 
this  refinement,  the  results  remain  very 
conservative  for  several  reasons.  First, 
the  field  residue  trials  were  performed 
under  highly  conservative  conditions. 
Second,  the  manner  of  taking  percent  of 
the  crop  irrigated  into  consideration  was 
very  conservative.  For  most 
commodities  EPA  assumed  100%  of  the 
crop  would  be  irrigated.  For  the 
remaining  crops,  EPA  used  two  different* 
methods  to  estimate  the  percent  of  the 
crop  that  was  irrigated.  Where  EPA  had 
reliable  data  on  the  percent  of  a  crop 
that  is  irrigated,  EPA  assumed  that 
percentage  of  that  crop  is  irrigated  with 
endothall-treated  water  (i.e.,  assuming 
that  100%  of  irrigation  water  is  treated 
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with  endothall).  Where  EPA  did  not 
have  adequate  data  on  the  percent  of  a 
crop  that  is  irrigated,  EPA  assumed  that 
all  crops  grown  in  the  western  U.S.  are 
irrigated  with  endothall-treated  water. 
Endothall  is  unlikely  to  be  used  in 
treatment  of  irrigation  water  outside  of 
the  western  U.S.  This  is  a  very 
conservative  assumption  because  all  of 
the  crops  grown  in  the  western  U.S.  are 
not  irrigated. 

The  average  residue  values  used  in 
the  dietary  exposure  assessment  were 
taken  from  18  sets  of  field  trials 
submitted  by  IR-4.  Processing  factors 
were  taken  from  the  appropriate 
processing  studies  submitted  with  these 
field  trials.  Because  this  assessment 
needed  to  cover  all  possible  crops  that 
might  be  irrigated  in  the  U.S.,  the 
appropriate  crop  residues  and 
processing  studies  were  translated 
within  each  extant  crop  group,  and  in 
addition  appropriate  residue  values 
were  translated  to  other  orphan  crops 
outside  of  those  crop  groups,as  needed. 
For  similar  reasons  appropriate 
processing  factors  were  sometimes 
translated  to  similarly  processed 
commodities.  DEEM  default 
concentration  factors  were  used  for  any 
applicable  processed  commodities 
where  no  applicable  processing  factors 
could  reasonably  be  translated,  but 
default  factors  did  exist.  For  certain 
crops  no  formal  default  values  have 
been  established,  so  the  processing 
factors  for  these  crops  were  left  at  1.0, 
to  be  consistent  with  other 
contemporary  assessments. 

iii.  Cancer.  Endothall  is  considered 
“not  likely  to  be  carcinogenic  to 
humans”  based  on  lack  of  evidence  of 
carcinogenicity  in  mice  and  rat  studies. 
Endothall  showed  no  mutagenic 
potential  based  on  results  from  in  vitro 
mammalian  cell  gene  mutation  assay  in 
Chinese  hamster  ovary  (CHO)  cells  and 
bacterial  gene  mutation  assay 
[Salmonella  typhimurium).  Therefore,  a 
dietary  exposure  assessment  for  the 
purpose  of  assessing  cancer  risk  is 
unnecessary. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(E)  of  FFDCA  authorizes  EPA 
to  use  available  data  and  information  on 
the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  residues  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require 
pursuant  to  FFDCA  section  408(f)(1) 
that  data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  For  the  present  action,  EPA 
will  issue  such  data  call-ins  as  are 


required  by  FFDCA  section  408(b)(2)(E) 
and  authorized  under  FFDCA  section 
408(f)(1).  Data  will  be  required  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  these  tolerances. 

Section  408(b)(2)(F)  of  FFDCA  states 
that  the  Agency  may  use  data  on  the 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if: 

•  Condition  a:  The  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to  ” 
contain  the  pesticide  residue. 

•  Condition  b:  The  exposure  e'stimate 
does  liot  underestimate  exposure  for  any 
significant  subpopulation  group. 

•  Condition  c:  Data  are  availaole  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area. 

In  addition,  the  Agency  must  provide 
for  periodic  evaluation  of  any  e.stimates 
used.  To  provide  for  the  periodic 
evaluation  of  the  estimate  of  PCT  as 
required  by  FFDCA  section  408(b)(2)(F), 
EPA  may  require  registrants  to  submit 
data  on  PCT. 

The  Agency  used  PCT  information  as 
follows: 

Apple,  fresh  market  78%,  apple, 
processing  44%,  apple,  juice  49%, 
apple,  canned  14%,  barley  36%,  corn 
19%,  dry  edible  beans  32%,  grape,  fresh 
market  99%,  grape,  processing  94%, 
green  peas  11%,  oats  7%,  peanuts  42%, 
sorghum  15%, soybeans  9%,  sugarbeets 
37%,  sugarcane  54%,  strawberry,  fresh 
market  89%  and  wheat  14%,  and 
watermelon  39%. 

EPA  is  establishing  tolerances  on 
multiple  commodities  to  support  the 
application  of  the  aquatic  herbicide 
endothall  to  be  used  in  irrigation  canals 
without  a  holding  period.  For  a  new 
agricultural  pesticide  use,  EPA  typically 
estimates  PCT  by  comparison  with  the 
amount  of  use  of  other  pesticides  for  the 
same  crop  or  site.  That  approach  is  . 
inappropriate  for  the  new  use  for 
endothall,  because  the  use  is  on 
irrigation  canals  rather  than  crops  and 
EPA  does  not  have  data  on  the 
frequency  of  use  of  aquatic  herbicides 
on  irrigation  canals. 

Instead,  EPA  has  estimated  PCT  for 
endothall  by  estimating  the  percent  crop 
irrigated  w'hich  serves  as  an 
upperbound  for  crops  that  may  be 
exposed  to  endothall  in  irrigation  water. 
EPA  used  two  methods  to  estimate 
percent  crop  irrigated.  The  preferred 
method,  used  where  reliable  data  on 
irrigated  production  are  available,  is  an 
estimate  of  the  share  of  total  production 
that  is  irrigated.  Estimates  from  this 
method  are  provided  for  barley,  corn, 
dry  edible  beans,  oats,  peanuts,  rice. 


sorghum,  soybeans,  sugarbeets, 
sugarcane,  and  wheat.  Where  data  on 
irrigated  production  are  not  available, 
EPA  estimated  the  percent  crop  irrigated 
by  determining  the  percentage  of  U.S. 
production  of  a  crop  that  is  grown  in  17 
western  states  where  endothall  may  be 
used.  The  17  western  states  are  Arizona, 
California,  Colorado,  Idaho  ,  Kansas, 
Montana,  Nebraska,  Nevada,  New 
Mexico,  North  Dakota,  Oklahoma, 
Oregon,  South  Dakota,  Texas,  Utah, 
Washington,  and  Wyoming.  These  states 
are  the  states  where  large  scale  water 
projects  predominate,  and  where  other 
chemicals  are  used  in  canals  for  weed 
control.  These  types  of  irrigation 
projects  are  relatively  rare  in  other  parts 
of  the  country.  » 

Use  of  these  estimates  in  the  exposure 
assessment  is  conservative,  because  it  is 
•the  equivalent  of  assuming  100%  of 
irrigated  crops  have  irrigated  with  water 
from  endothall-treated  canals.  In  fact, 
even  in  areas  with  surface  water 
delivery  systems,  all  irrigation  canals 
may  not  be  treated  with  endothall. 
Additionally,  some  crops,  even  in  the 
heavily  irrigated  areas  of  the  West,  are 
not  irrigated,  such  as  dryland  grain 
production. 

The  Agency  believes  that  the  three 
conditions  discussed  in  Unit  Ill.C.l.iv. 
have  been  met.  With  respect  to 
Condition  a,  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  The  Agency  is  rea.sonably  certain 
that  the  percentage  of  the  food  treated 
is  not  likely  to  be  an  underestimation. 

As  to  Conditions  b  and  c.  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA’s  computer-ba.sed  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA’s  risk 
assessment  process  ensures  that  EPA’s 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  reliable  information  on 
the  regional  consumption  of  food  to 
which  endothall  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  maximum  potential  exposure 
of  endothall  in  drinking  water  sources  is 
expected  to  result  from  the  direct 
application  of  endothall  to  drinking 
water  reservoirs  to  control  aquatic 
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weeds.  EPA  assumed  that  the  entire 
reservoir  would  be  treated  at  the 
maximum  rates,  with  no  more  than  10% 
of  the  reservoir  treated  at  one  time  as 
stated  on  the  label,  so  that  10  treatments 
were  applied  7  days  apart  to  treat  the 
entire  reservoir.  Since'the  label 
specified  that  the  community  water 
system  (CWS)  could  not  supply  treated 
drinking  water  unless  the  endothall 
residues  were  below  0.1  ppm  (100  pg/ 

L),  EPA  assumed  100  |ig/L  (0.1  ppm)  as 
the  acute  (peak)  exposure  and  the 
constant  exposure  during  the  treatment 
period  and  then  modeled  residue 
decline  by  degradation  after  the  final 
treatment.  This  resulted  in  a  chronic 
(annual  average)  concentration  of  31  pg/ 

L  (0.031  ppm)  for  endothall.  This 
represents  the  likely  high-end  chronic 
exposure  from  endothall  from  the  use 
expected  to  generate  the  highest 
exposures  (treatment  of  a  reservoir). 

Additional  information  on  the 
drinking  water  exposure  assessment  can 
be  found  at  http://www.regulations.gov 
in  document  entitled:  “Drinking  Water 
Assessment  for  the  IR-4  Tolerance 
Petition  for  the  Use  of  Endothall-treated 
Irrigation  Water  on  a  Variety  of  Crops,” 
dated  9/09/2009  in  docket  ID  number 
EPA-HQ-OPP-2008-0730. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietafy  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Endothall  is  currently  registered  for 
the  following  uses  that  could  result  in 
residential  exposures.  There  is  a 
potential  for  exposure  ft’om  registered 
uses  in  residential  for  homeowners  who 
apply  endothall  products  to  control 
aquatic  weeds  and  algae  in  ponds  and 
garden  pools.  There  is  also  a  potential 
for  exposure  to  adults  and  children  from 
contacting  water  treated  with  endothall 
through  swimming,  wading,  watec 
skiing,  etc.  The  Agency  conducted  risk 
assessments  for  both  residential  handler 
and  post-application  scenarios. 

For  residential  handlers,  exposure 
scenarios  are  only  considered  to  be 
short-term  in  nature  due  to  the  episodic 
uses  associated  with  homeowner 
products.  In  ponds  and  garden  pools  use 
patterns  and  under  current  product 
labeling,  two  likely  residential  exposure 
scenarios  exist  including;  1)  loading/ 
applying  granules  with  a  bellygrinder 
and  2)  applying  granules  by  hand.  The 
quantitative  exposure/risk  assessment 
developed  for  residential  handlers  is 
based  on  these  two  scenarios. 

In  residential  post-application 
scenarios,  exposures  to  adults  and 
children  may  be  expected  following 


applications  of  endothall  to  ponds  and  ' 
lakes.  Only  short-term  exposures  are 
expected  since  these  scenarios  are 
expected  to  be  only  episodic. 

Of  the  possible  post-application 
exposures,  swimming  in  treated  water  is 
considered  by  EPA  to  be  worse-case  and 
is  used  as  a  surrogate  for  all  other 
possible  post-application  exposures, 
such  as  wading,  water  skiing,  etc.  The 
Agency  considered  residential  post¬ 
application  exposure  for  different 
segments  of  the  population  using  the 
Swimmqr  Exposure  Assessment  Model 
(SWIMODELb  Details  on  the 
SWIMODEL  used  in  this  assessment 
may  be  found  at:  http://www.epa.gov/ 
oppadOOl/swimodel.htm. 

Risks  were  calculated  using  the  MOE 
approach,  where  a  MOE  of  >100  is 
considered  a  level  that  does  not  pose  a 
concern. 

4.  Cumulative  effects  from  substances, 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  endothall  to  share 
a  common  mechanism  of  toxicity  with 
any  other  substances,  and  endothall 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has 
assumed  that  endothall  does  not  have  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
www.epa.gov/pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  cfiildren  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 


EPA  support  the'choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  quantitative  or  qualitative 
evidence  of  increased  susceptibility 
following  prenatal  exposure  to  rats  in 
the  developmental  toxicity  study. 
Endothall  does  not  cause  prenatal 
toxicity  following  in  utero  exposure  to 
rats  nor  prenatal  or  postnatal  toxicity 
following  exposures  to  rats  for  2- 
generations  reproduction  studies.  Due  to 
high  mortality  observed  in  a  range 
finding  study  in  rabbits  even  at  low 
doses,  a  developmental  toxicity  study  in 
this  species  was  not  conducted  (i.e., 
acute  direct  irritative  effects  of  the 
chemical  could  interfere  with 
developmental  toxicity  in  this 
susceptible  species).  A  developmental 
toxicity  study  in  mice  showed  no 
evidence  for  enhanced  susceptibility  in 
this  species. 

EPA  concluded  that  there  is  not  a 
concern  for  prenatal  and/or  postnatal 
toxicity  resulting  from  exposure  to 
endothall  in  rats.  In  the  developmental 
mouse  study,  there  was  severe  maternal 
toxicity  (i.e.,  greater  than  30% 
mortality)  at  the  highest  dose  tested;  at 
this  dose  level,  a  slight  increase  in 
vertebral  and  rib  malformations  was 
observed  in  the  offspring  indicating  that 
these  effects  were  likely  secondary  to 
severe  maternal  toxicity. 

3.  Conclusion.  For  chronic  and 
Intermediate-term  risk  assessments,  EPA 
is  retaining  an  additional  safety  factor 
for  the  protection  of  infants  and 
children  because  it  is  relying  on  a 
LOAEL  in  the  2-generatioh 
reproduction  study  in  assessing  the  risk 
of  endothall.  For  short-term  risk 
assessments,  EPA  has  determined  that 
reliable  data  show  that  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  Based  on  the 
following  factors,  EPA  has  determined 
that  an  additional  factor  of  3X  will  be 
safe  for  infants  and  children  for  chronic 
and  intermediate-term  risk  assessments 
and  that  a  IX  factor  will  be  safe  for 
short-term  risk  assessments: 

i.  Despite  the  fact  that  a  NOAEL  was 
not  identified  in  the  2-generation 
reproduction  study  for  chronic  and 
intermediate-term  effects  and  EPA  is 
relying  on  a  LOAEL  from  that  study,  a 
3X  factor  (as  opposed  to  a  lOX)  was 
determined  to  be  adequate  because:  The 
gastric  lesions  (most  sensitive  effect)  are 
due  to  the  direct  irritant  properties  of 
endothall  (i.e.,  portal  effects)  and  not  as 
a  result  of  frank  systemic  toxicity;the 
severity  of  the  lesions  were  minimal  to 
mild;  and  there  was  no  apparent  dose- 
response  for  this  Mfect. 
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Therefore,  EPA  is  confident  that  the 
POD  for  chronic  dietary  and 
intermediate  inhalation  exposure  risks 
will  not  underestimate  risks  following 
exposure  to  endothall.  A  NOAEL  for 
short-term  effects  was  identified  in  the 
2-generation  reproduction  study  and  is 
being  used  as  the  POD  for  assessing 
short-term  risks  of  endothall. 

ii.  The  toxicity  database  for  endothall 
is  complete  except  for  acute  and 
subchronic  neurotoxicity  studies  and 
immunotoxicity  testing.  Recent  changes 
to  40  CFR  part  158  make  these  studies 
(OPPTS  Guideline  870.7800)  required 
for  pesticide  registration;  however,  the 
available  data  for  endothall  do  not  show 
potential  for  neurotoxicity  or 
immunotoxicity.  Although 
neurotoxicity  studies  have  not  yet  been 
submitted,  there  are  no  concerns  for 
neurotoxicity.  The  EPA  does  not  expect 
that  these  studies  will  demonstrate  a 
potential  neurotoxic  effect  that  is  more 
sensitive  than  direct  local  irritation  (the 
most  sensitive  effect  identifiejd  in  the 
data  base).  The  available  acute 
subchronic  and  chronic  studies  showed 
no  evidence  of  neurotoxicity.  However, 
irritation  was  identified  as  the  initial 
and  most  sensitive  effect.  In  the  absence 
of  specific  immunotoxicity  studies,  EPA 
has  evaluated  the  available  endothall 
toxicity  database  to  determine  whether 
an  additional  database  uncertainty 
factor  is  needed  to  account  for  potential 
immunotoxicity.  The  available  studies 
do  not  indicate  potential 
immunotoxicity,  and  endothall  does  not 
belong  to  the  class  of  compounds  (e.g., 
the  organotins,  heavy  metals,  or 
halogenated  aromatic  hydrocarbons) 
that  would  be  expected  to  be  toxic  to  the 
immune  system.  Based  on  the  available 
data,  the  required  immunotoxicity  study 
is  not  expected  to  provide  a  POD  lower 
than  that  currently  used  (i.e.,  direct 
local  irritation  -  the  most  sensitive 
effect)  for  overall  risk  assessments. 
Consequently,  the  EPA  believes  the 
existing  data  are  sufficient  for  endpoint 
selection  for  exposure/risk  assessment 
scenarios  and  for  evaluation  of  the 
requirements  under  the  FQPA,  and  an 
additional  database  uncertainty  factor 
does  not  need  to  be  applied. 

iii.  There  is  no  indication  that 
endothall  is  a  neurotoxic  chemical  and 
there  is  no  need  for  a  developmental 
neurotoxicity  study  or  additional  UFs  to 
account  for  neurotoxicity. 

iv.  There  is  no  evidence  that 
endothall  results  in  increased 
susceptibility  in  in  utero  rats  or  mice  in 
the  prenatal  developmental  studies  or  in 
young  rats  in  the  2-generation 
reproduction  study. 

V.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 


While  the  chronic  dietary  exposure 
estimates  are  refined  (average  field  trial 
residues  and  adjustment  of  the  percent 
of  the  harvested  crop  that  has  been 
irrigated)  the  results  are  very 
conservative  because  the  field  trials 
were  performed  under  highly 
conservative  conditions,  and  it  was 
assumed  that  100%  of  all  irrigation 
canals  in  the  U.S.  are  treated  at  the 
maximum  rate  for  endothall.  Further,  it 
was  assumed  that  this  maximally 
treated  wpter  is  applied  to'  the  crops  on 
the  day  jof  harvest,  and  all  consumers 
are  chronically  exposed  to  simultaneous 
inadvertent  residues  of  endothall 
through  all  possible  food  and  w'ater 
sources.  For  most  commodities  EPA 
assumed  100%  of  the  crop  would  be 
irrigated.  For  the  remaining  crops,  EPA 
used  two  different  methods  to  estimate 
the  percent  of  the  crop  that  was  irrigated 
which  were  very  conservative  estimates. 
Therefore,  the  estimated  dietary 
exposure  (food  and  drinking  water)  will 
not  underestimate  the  potential  risks  for 
infants  and  children.  EPA  made 
conservative  (protective)  assumptions  in 
the  ground  and  surface  water  modeling 
used  to  assess  exposure  to  endothall  in 
drinking  water.  EPA  used  similarly 
conservative  assumptions  to  assess  post¬ 
application  exposure  of  children  as  well 
as  incidental  oral  exposure  of  toddlers. 
These  assessments  will  not 
underestimate  the  exposure  and  risks 
posed  by  endothall. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer  , 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short¬ 
term,  intermediate-term,  and  chronic- 
term  risks  are  evaluated  by  comparing 
the  estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not  . 
exceeded. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  No  adverse  effect  resulting  from 
a  single-oral  exposure  was  identified 
and  no  acute  dietary  endpoint  was 
selected.  Therefore,  endothall  is  not 
expected  to  pose  an  acute  risk. 


f 
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2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  endothall  from 
food  and  water  will  utilize  84%  of  the 
cPAD  for  children  1  to  2  years  old,  the 
population  group  receiving  the  greatest 
exposure.  The  general  U.S.  population 
subgroup  was  exposed  at  a  maximum  of 
32%  of  the  cPAD. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
short-term  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Endothall  is  currently  registered  for 
uses  that  could  result  in  short-term 
residential  exposdre  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  exposure  through  food 
and  water  with  short-term  residential 
exposures  to  endothall. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  the 
combined  shorWerm  food,  water,  and 
residential  exposures  aggregated  result 
in  aggregate  MOEs.  For  adults,' 
estimated  dietary  exposures  via  food 
and  drinking  water  were  combined  with 
inhalation  exposures  during  application 
to  a  pond  or  lake  and  potential  post¬ 
application  exposures  during 
swimming.  For  children,  estimated 
dietary  exposures  via  food  and  drinking 
water  were  combined  with  potential 
post-application  exposures  during 
swimming.  The  short  term  aggregate  risk 
estimate  (MOE)  for  adults  is  290,  and  for 
children,  it  is.240.  The  LOG  for  short¬ 
term  exposures  is  for  MOEs  <  100. 
Therefore,  there  are  no  short  term 
aggregate  (food  +  drinking  water  + 
residential)  risk  concerns  for  endothall. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  intermediate-term 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  he  a  background  exposure  level). 

Endothall  is  not  registered  for  any  use 
patterns  that  would  result  in 
intermediate-term  residential  exposure. 
Intermediate-term  risk  is  assessed  based 
on  intermediate-term  residential 
exposure  plus  chronic  dietary  exposure. 
Because  there  is  no  intermediate-term 
residential  exposure  and  chronic  dietary 
exposure  has  already  been  assessed 
under  the  appropriately  protective 
cPAD  (which  is  at  least  as  protective  as 
the  POD  used  to  assess  intermediate- 
term  risk),  no  further  assessment  of 
intermediate-term  risk  is  necessary,  and 
EPA  relies  on  the  chronic  dietary  risk 
assessment  for  evaluating  intermediate- 
term  risk  for  endothall. 
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5.  Aggregate  cancer  risk  for  U.S. 
population.  Endothall  is  considered  not 
likely  to  be  carcinogenic  to  humans. 

EPA  does  not  expect  endothall  to  pose 
a  cancer  risk. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  endothall 
residues. 

rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology. 

Adequate  enforcement  methodology 
(gas  chromatography  (GC)  with 
microcoulometric  nitrogen  detection)  is 
listed  as  Method  I  in  the  Pesticide 
Analytical  Manual  (PAM,  Volume  II)  for 
the  determination  of  endothall  residues 
(total  common  moiety)  in  plant 
commodities,  with  a  limit  of 
quantitation  (LOQ)  of  0.1  ppm.  A 
second  liquid  chromatography /mass 
spectrometry(LC/MS)  method  (Method 
No.  KP218R0)  is  also  available  for 
determining  residues  of  endothall  and 
its  monomethyl  ester  in  fish  and  in 
plant  commodities.  The  LOQ  is  0.05 
ppm  for  fish,  and  range  from  0.01-0.10 
ppm  for  plant  commodities. 

B.  International  Residue  Limits 

There  qre  currently  no  established 
Codex,  Canadian,  or  Mexican  maximum 
residue  limits  for  endothall  on  plant  or 
animal  commodities. 

C.  Revisions  to  Petitioned-For 
Tolerances 

The  Agency  revised  the  proposed 
tolerance  levels  for  the  following 
commodities:  Almond,  hulls  from  10  to 
15  ppm;  animal  feed,  nongrass,  group 
18,  forage  from  3.5  to  4.0  ppm;  animal 
feed,  nongrass,  group  18,  hay  from  8.0 
to  10.0  ppm;  fruit,  stone,  group  12  from 
0.25  to  0.3  ppm;  grain,  aspirated 
fractions  from  24.0  to  35.0  ppm;  grain,  -- 
cereal,  group  15,  except  com  from  1.9  to 
4.0  ppm;  grape  from  0.9  to  1.0  ppm; 
grass,  forage,  fodder,  and  hay  group  17, 
forage  from  3.0  to  3.5  ppm;  grass,  forage, 
fodder,  and  hay  group  17,  hay  from  19.0 
to  18.0  ppm;  peppermint,  tops  from  7.0 
to  5.0  ppm;  spearmint,  tops  from  7.0  to 
5.0  ppm;  vegetable,  bulb,  group  3  at  2.0 
to  bulb,  group  3-07  at  0.5  ppm; 
vegetable,  cucurbit,  group  9  from  1.1  to 
1.5  ppm;  vegetable,  leafy,  except 
brassica,  group  4  ft-om  3.5  to  2.0  ppm; 
vegetable,  leaves  of  root  and  tuber, 
group  2  from  3.5  to  3.0  ppm;  and 
vegetable,  root  and  tuber,  group  1  firom 
2.0  to  1.0  ppm.  For  proposed  tolersmces 
for  cereal,  forage,  fodder  and  straw, 
group  16,  stover  at  11.0  ppm;  and  cereal. 


forage,  fodder  and  straw,  group  16, 
except  stover  at  6.0  ppm,  the  Agency 
established  a  single  tolerance  for  both  as 
“grain,  cereal,  forage,  fodder  and  straw, 
group  16”  at  10  ppm. 

The  Agency  revised  the  tolerance 
levels  based  on  available  data  on 
maximum  endothall  residues  in  subject 
crop  and/or  representative  crop 
including  analysis  of  the  residue  field 
trial  data-using  the  Agency’s  Tolerance 
Spreadsheet  in  accordance  with  the 
Agency’s  Guidance  for  Setting  Pesticide 
Tolerances  Based  on  Field  Trial  Data. 

Using  the  same  resources  and 
procedures,  the  Agency  established 
tolerances  for  the  following  additional 
commodities:  Apple,  wet  pomace  at 
0.15  ppm;  beet,  sugar,  molasses  atl.5 
ppm;  cattle,  fat  at  0.01  ppm;  cattle, 
kidney  at  0.20  ppm;  cattle,  liver  at  0.1; 
cattle,  meat  at  0.03  ppm;  com,  field, 
grain  at  0.07  ppm;  com,  pop,  grain  at 
0.07  ppm;  egg  at  0.05  ppm;  feed 
commodities  not  otherwise  listed  at  10.0 
ppm;  food  commodities  not  otherwise 
listed  at  5.0  ppm;  goat,  fat  at  0.005;  goat, 
kidney  at  0.15  ppm;  goat,  fat  at  0.015 
ppm;  goat,  liver  at  0.05  ppm;  goat  meat 
at  0.015  ppm;  grape,  raisin  at  5.0  ppm; 
herb  and  spice,  group  19  at  5.0  ppm; 
hog,  fat  at  0.005;  hog,  liver  at  0.05;  hog, 
kidney  at  0.10;  hog,  meat  at  .01  ppm; 
milk  at  0.03  ppm;  pea  and  bean, 
succulent  shelled  ,  subgroup  6B;  pea 
and  bean  ,  dried  shelled  ,  subgroup,  6C 
at  0.2  ppm;  poultry,  fat  at  0.015  ppm; 
poultry,  liver  at  0.05  ppm;  poultry,  meat 
byproducts  at  0.20  ppm;  poultry,  meat 
at  0.015  ppm;  rice,  hull  at  8.0  ppm; 
sheep,  fat  at  0.005  ppm;  sheep,  kidney 
at  0.15  ppm;  sheep,  liver  0.05;  sheep, 
meat  0.015  ppm;  soybean,  hulls  at  0.5 
ppm;  soybean,  seed  at  0.2  ppm;  tomato, 
paste  at  0.1  ppm;  tomato,  puree  at  0.1 
ppm;  brassica,  head  and  stem  subgroup 
5 A  at  0.1  ppm;  brassica,  leafy,  group  5B 
at  2.0  ppm;  vegetable,  foliage  of  legume 
group  7  at  4.0  ppm;  vegetable,  legume, 
edible,  podded,  subgroup  6A;  and 
wheat,  milled  byproducts  at  5.0  ppm. 
Some  of  these  tolerances  are  being 
added  because  processing  data 
indicated  that  residues  in  the  processed 
food  may  exceed  the  raw  commodity 
tolerance  (grape,  raisin;  wheat,  milled 
byproducts).  The  other  tolerances  are 
being  added  because  use  of  an  aquatic 
herbicide  such  as  endothall  in  irrigation 
water  may  theoretically  result  in 
residues  in  these  crops.  The  available 
data  support  these  tolerances. 

EPA  has  also  determined  that 
individual  tolerances  are  not  necessary 
for  certain  petitioned-for  commodities. 
Proposed  tolerances  for  cereal,  forage, 
fodder  and  straw,  group  16,  hay;  cereal, 
forage,  fodder  and  straw,  group  16, 
straw;  and  cereal,  forage,  fodder  and 


straw,  group  16,  forage  are  combined 
into  forage,  hay  and  straw  and,  therefore 
individual  tolerances  are  not  required. 
Proposed  tolerances  for  rice,  grain  and 
rice,  straw  are  not  needed  as  these 
commodities  are  covered  by  the 
tolerances  for  cereal  grains  and  cereal 
grain  straw.  The  Agency  rejected  a 
proposed  tolerance  for  vegetable, 
legume  group  6  and  established  separate 
tolerances  for  soybeans  and  the  various 
legume  subgroups  including  vegetable, 
legume,  edible  podded,  subgroups  6A; 
pea  and  bean,  succulent  shelled, 
subgroup  6B;  and  pea  and  bean,  dried 
shelled,  subgroup  6C.  Likewise, 
tolerances  were  established  for  brassica, 
head  and  stem  subgroup  5A  and 
brassica,  leafy,  group  5B  in  place  of  a 
proposed  tolerance  for  vegetable, 
brassica,  group  5. 

The  Agency  established  a  tolerance 
for  cattle,  fat;  cattle  meat;  cattle  liver 
and  cattle  kidney  based  upon 
calculations  for  dairy  cattle  using 
metabolism  data  even  though  no 
tolerance  was  proposed  by  IR-4  for 
cattle  meat  products.  Tolerances  were 
also  established  for  cereal,  forage, 
fodder  and  straw,  group  16. 

No  tolerance  was  petitioned  for  on 
com,  field,  grain  or  com,  pop,  grain. 
However,  a  0.7  ppm  tolerance  is 
established  for  each  based  on  tolerance 
spreadsheet  for  corn  grain.  Also,  a 
tolerance  is  established  for  corn,  sweet, 
kernel  plus  cob  with  husks  removed  at 
0.3  ppm  based  on  maximum  residues  in 
sweet  corn  K+CWHR  of  0.17  ppm  based 
on  available  data. 

Additionally,  the  Agency  has 
determined  that  the  tolerances  should 
be  established  in  §  180.293(d)  for  direct  - 
and  inadvertant  residues  and  the 
tolerance  expression  should  read: 
Tolerances  are  established  for  the 
indirect  or  inadvertant  combined 
residues  of  the  herbicide,  endothall  (7 
-oxabicyclo[2.2.1]  heptane-2,3- 
dicarboxylic  acid)  in  potable  water  from 
use  of  its  potassium,  sodium,  di-N,  N 
-dimethylalkylamine,  and  mono-N-N, 
-dimethylalkylamine  salts. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  the  indirect  or  inadvertent  combined 
residues  of  endothall  (7- 
oxabicyclo[2.2.1]  heptane-2,3- 
dicarboxylic  acid)  in  water,  potable 
from  use  of  its  potassium,  sodium,  di- 
N,N-dimethylalkylamine,  and  mono-  N- 
N,  -dimethylalkylamine  salts  as 
algacides  or  herbicides  to  control 
aquatic  plants  in  canals,  lakes,  ponds, 
and  other  potable  water  sources  that 
may  lead  to  endothall  residues  in  or  on 
almond,  hulls  at  15.0  ppm;  animal  feed, 
nongrass,  group  18,  forage  at  4.0  ppm; 
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animal  feed,  nongrass,  group  18,  hay  at 
10  ppm;  apple,  wet  pomace  at  0.15  ppm; 
beet,  sugar  at  1.5  ppm;  bushberry 
subgroup  13-07B  at  0.6  ppm;  caneberry 
subgroup  13-07 A  at  0.6  ppm;  cattle,  fat 
at  0.01  ppm;  cattle,  kidney  at  0.20  ppm; 
cattle,  liver  at  0.10  ppm;  cattle,  meat  at 
0.  03  ppm;  grain,  cereal,  forage,  fodder 
and  straw,  group  16  at  10.0  ppm;  com, 
field,  grain  at  0.07  ppm;  corn,  pop,  grain 
at  0.07  ppm;  com,  sweet,-  kernel  plus 
cob  with  husks  removed  at  0.3  ppm; 
citrus,  dried  pulp  at  0.1  ppm;  egg  at  0.05 
ppm;  feed  commodities  not  otherwise 
listed  at  10.0  ppm;  food  commodities 
not  otherwise  listed  at  5.0  ppm;  fruit, 
citrus  group  10  at  0.05  ppm;  fruit,  pome, 
group  11  at  0.  05  ppm;  fruit,  stone, 
group  12  at  0.3  ppm;  goat,  fat  at  0.005 
ppm;  goat,  kidney  at  0.15  ppm;  goat, 
liver  at  0.05  ppm;  goat,  meat  at  0.015 
ppm;  grain,  aspirated  fractions  at  35.0 
ppm;  grain,  cereal,  group  15,  except 
corn  at  35.0  ppm;  grape  at  1.0  ppm; 
grape,  raisin  at  5.0  ppm;  grass,  forage, 
fodder,  and  hay  group  17,  forage  at  3.5 
ppm;  grass,  forage,  fodder*,  and  hay 
group  17,  hay  at  18.0  ppm;  herb  and 
spice,  group  19  at  5.0  ppm;  hog,  fat  at 
0.005  ppm;  hog,  liver  at  0.05  ppm;  hog, 
kidney  at  0.10  ppm;  hog,  meat  at  0.01 
ppm;  milk  at  0.03  ppm;  nut,  tree,  group 
14  at  0.05  ppm;  okra  at  0.05  ppm;  pea 
and  bean,  succulent  shelled,  subgroup 
6B  at  2.0  ppm;  pea  and  bean,  dried 
shelled,  subgroup  6C  at  0.2  ppm; 
peppermint,  tops  at  5.0  ppm;  pistachio 
at  0.  05  ppm;  poultry,  fat  at  0.01.5  ppm; 
poultry,  liver  at  0.05  ppm;  poultry,  meat 
byproducts  at  0.28  ppm;  poultry,  meat 
at  0.15  ppm;  rice,  hull  at  8.0  ppm; 
sheep,  fat  at  0.005  ppm;  sheep,  kidney 
at  0.15  ppm;  sheep,  liver  at  0.05  ppm; 
sheep,  meat  at  0.015  ppm;  soybean  hulls 
at  0.5  ppm;  soybean,  seed  at  0.2  ppm; 
tomato,  paste  at  0.1  ppm;  tomato,  puree 
at  0.1  ppm;  brassica,  head  and  stem 
subgroup  5A  at  0.1  ppm;  brassica,  leafy, 
group  5B  at  2.0  ppm;  vegetable,  bulb, 
group  3-07  at  0.5  ppm;  vegetable, 
cucurbit,  group  9  at  1.5  ppm;  vegetable, 
foliage  of  legume,  group  7  at  4.0  ppm; 
vegetable,  fruiting,  group  8  at  0  05  ppm; 
vegetable,  leafy,  except  brassica,  group  4 
'  at  2.0  ppm;  vegetable,  leaves  of  root  and 
tuber,  group  2  at  3.0  ppm;  vegetable, 
legume,  edible,  podded,  subgroup  6A  at 
2.0  ppm;  vegetable,  root  and  tuber, 
group  1  at  1.0  ppm;  and  wheat,  milled 
byproduct  at  5.0  ppm. 

VI,  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 


Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
infofmation  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income  . 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or-between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104—4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 


(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the  . 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”, as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 
Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  11,  2009. 

Daniel  J.  Rosenblatt. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs, 
m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346a  and  371. 

■  2.  Section  180.293  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  180.293  Endothalt;  Tolerances  for 
residues. 

***** 

(d)  Indirect  or  inadvertent  residues. 
Tolerances  are  established  for  the 
indirect  or  inadvertent  combined 
residues  of  the  herbicide,  endothall  (7  - 
oxabicyclo(2.2.l]  heptane-2, 3- 
dicarboxylic  acid)  in  potable  water  from 
use  of  its  potassium,  sodium,  di-N,-N 
-dimethylalkylamine,  and  mpno-'N-N, 
-dimethylalkylamine  salts  as  algicides 
or  herbicidf  j  to  control  aquatic  plants  in 
canals,  lakes,  ponds,  and  other  potable 
water  sources  that  may  lead  to  endothall 
residues  in  or  on  the  following 
commodities: 


Commodity  ^ 

^ - 

Parts  per  million 

Almond,  hulls  . 

15.0 

Animal  feed,  nongrass. 

group  18,  forage  . 

4.0 

Animal  feed,  ngngrass. 

group  18,  hay . 

10 

Apple,  wet  pomace . 

0.15 
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Commodity  i 

Beet,  sugar,  molasses  ....  I 
Brassica,  head  and  stem  I 

subgroup  5A . I 

Brassica,  leafy,  subgroup 

5B . 

Bushberry  subgroup  1 3- 

07B . 

Caneberry  subgroup  13- 

07A . 

Cattle,  fat  . 

Cattle,  kidney . 

Cattle,  liver . 

Cattle,  meat  . 

Com,  field,  grain  . 

Com,  pop,  grain . 

Com,  sweet,  kernel  plus 
cob  with  husks  re¬ 
moved  . 

Citrus,  dried  pulp  . 

Egg  . . 

Feed  commodities  not 

otherwise  listed  . 

Food  commodities  not 

othenwise  listed  . 

Fruit,  citrus  group  10  . 

Fruit,  pome,  group  1 1  . 

Fruit,  stone,  group  12  . 

Goat,  fat  . . . 

Goat,  kidney  . 

Goat,  liver  . 

Goat,  meat . 

Grain,  aspirated  fractions 
Grain  cereal,  forage,  fod¬ 
der  and  straw,  group 

16  . 

Grain,  cereal,  group  15, 

except  corn  . 

Grape . 

Grape,  raisin  . 

Grass,  forage,  fodder, 
and  hay  group  1 7,  for¬ 
age  . 

Grass,  forage,  fodder, 
and  hay  group  17,  hay 
Herb  and  spice,  group  19 

Hog,  fat . 

Hog,  liver  . 

Hog,  kidney . 

Hog,  meat . 

Milk  . 

Nut,  tree,  group  14 . 

Okra . . . 

Pea  and  bean,  succulent 
shelled,  subgroup  6B  .. 
Pea  and  bean,  dried 
shelled,  subgroup  6C  .. 

Peppermint,  tops  . 

Pistachio  . 

Poultry,  fat  . . 

Poultry,  liver . 

Poultry,  meat  byproducts 

Poultry,  meat  . 

Rice,  huHs  . 

Sheep,  fat  . 

Sheep,  kidney . 

Sheep,  liver . a . 

Sheep,  meat  . 

Soybean,  hulls  . 

Soybean,  seed . 

Spearmint,  tops  . 

Tomato,  paste . 

Tomato,  puree  . 

Vegetable,  bulb,  group  3- 
07  . 


Parts  per  million 


llion  Commodity 

1 .5  Vegetable,  cucurbit, 

group  9 . 

0.1  Vegetable,  foliage  of  leg¬ 
ume,  group  7 . 

2.0  Vegetable,  fruiting,  group 

8  . 

0.6  Vegetable,  leafy,  except 

brassica,  group  4  . 

0.6  Vegetable,  leaves  of  root 

0.01  and  tuber,  group  2  . 

0.20  Vegetable,  legume,  edi- 
0.10  ble,  podded,  subgroup 

0.03  6A . 

0.07  Vegetable,  root  and 

0.07  tuber,  group  1  . 

Wheat,  milled  byproducts 


Parts  per  million  Regulatory  Public  Docket  in  Rm.  S- 

-  4400,  One  Potomac  Yard  (South  Bldg.), 

2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
TS  Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
•  g  Qg  Facility  telephone  number  is  (703)  305- 

5805.  ' 

2.0  FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Jackson,  Registration  Division, 
3.0  Office  of  Pesticide  Programs, 

Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 

Q  (703)  305-7610;  e-mail  address: 

50  jackson.sidney@epa.gov. 
-  SUPPLEMENTARY  INFORMATION: 


(FR  Doc.  E9-30150  Filed  12-17-09;  8:45  am]  General  Information 


BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HCMDPP-2009-0013;  FRL-8803-11 
Dinotefuran;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  - 
tolerances  for  combined  residues  of 
dinotefuran  in  or  on  Brassica,  leafy 
greens,  subgroup  5B  and  turnip,  greens. 
The  Interregional  Research  Project 
Number  4  (IR-4)  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 
DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2009-0013.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose, 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 


A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 

this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities; 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

•  This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
tbis  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

,  You  may  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
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proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2009-0013  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  Februcuy  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2009-0013,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1300 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  {South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.ni.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  April  8, 

2009  (74  FR  15971)  (FRL-8407-4),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d){3),  announcing  the  filing  of  a 
pesticide  petition  (PP  8E7433)  by  IR-4, 
IR-4  Project  Headquarters,  500  College 
Road  East,  Suite  201  W,  Princeton,  NJ 
08540.  The  petition  requested  that  40 
CFR  180.603  be  amended  by 
establishing  tolerances  for  combined 
residues  of  the  insecticide  dinote furan, 
(/?S)-l-methyl-2-nitro-3-{(tetrahydro-3- 
furanyl)methyl)guanidine  and  its  major 
metabolites  DN,  l-methyl-3-(tetrahydro- 
3-furylmethyl)guanidine,  and  UF,  1- 
methyl-3-(tetrahydro-3-furylmethyl)- 
urea,  expressed  as  dinotefuran  in  or  on 
Brassica,  leafy  greens,  subgroup  5B  at  17 
parts  per  milljon  (ppm)  and  turnip,, 
greens  at  17.0  ppm.  That  notice 
referenced  a  summary  of  the  petition 
prepared  by  Valent  USA  Corporation 
and  Mitsui  Chemical  Inc.,  the  registrants 
on  behalf  of  IR-4,  which  is  available  to 


the  public  in  the  docket,  http:// 
ivww.reguIations.gov.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has  revised 
the  proposed  tolerance  of  17.0  ppm  for 
both  Brassica,  leafy  greens,  subgroup 
5B,  and  turnip,  greens  to  15.0  ppm.  The 
reason  for  these  changes  are  explained 
in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b){2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a’ 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.  .  .  .” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this'action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  combined  residues  of 
dinotefuran  in  or  on  Brassica,  leafy, 
greens,  subgroup  5B  at  15.0  ppm  and 
turnip,  greens  at  15.0  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  their 
validity,  completeness,  and  reliability  as 
well  as  the  relationship  of  the  results  of 
the  studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Dinotefuran  has  low  acute  toxicity  by 
oral,  dermal,  and  inhalation  exposure 


routes.  It  is  not  a  dermal  .sensitizer,  but 
causes  a  low  level  of  skin  irritation.  The 
main  target  tissues  are  the  nervous 
system  and  the  immune  system,  with 
effects  seen  in  several  species.  Nervous 
system  toxicity  is  manifested  as  clinical 
signs  and  decreased  motor  activity  seen 
after  acute  dosing  (in  both  rats  and 
rabbits)  and  increased  motor  activity 
seen  after  repeated  dosing;  these 
findings  are  consistent  with  effects  on 
the  nicotinic  cholinergic  nervous 
system.  Immune  system  toxicity  is 
manifested  as  decreases  in  spleen  and 
thymus  weights,  seen  in  multiple 
studies  and  species  (including  dogs. 

Vats,  and  mice).  There  are  also 
indications  of  endocrine-related 
toxicity,  manifested  in  the  reproductive 
toxicity  study  (in  rats)  as  decreases  in 
primordial  follicles  and  altered  cyclicity 
in  females,  and  abnormal  sperm 
parameters  in  males  at  the  Limil  Dose; 
changes  in  testes  or  ovary  weight  were 
also  seen  in  several  species  (mouse,  dog, 
and  rat). 

No  adverse  effects  in  fetuses  were 
seen  in  the’developmental  toxicity 
studies  in  rdts  or  rabbits,  at  maternally 
toxic  doses,  and  offspring  effects  in  the 
reproduction  study  occurred  at  the  same 
doses  causing  parental  effects. 
Acceptable  oncogenicity  and 
mutagenicity  studies  provide  no 
indication  that  dinotefuran  is 
carcinogenic  or  mutagenic. 

Review  of  available  studies  including 
developmental  toxicity  studies  in  rats 
and  rabbits,  a  reproductive  toxicity 
study  in  rats,  and  acute  and  subchronic- 
neurotoxicity  studies  in  rats  led  to  the 
conclusions  that  there  is  low  concern 
for  prenatal  and/or  postnatal  toxicity 
resulting  from  exposure  to  dinotefuran. 
However,  there  is  a  concern  for 
neurotoxicity  and  developmental 
neurotoxicity  resulting  from  exposure  to 
dinotefuran.  Considering  the  overall 
toxicity  profile  and  the  doses  and 
endpoints  selected  for  risk  assessment 
for  dinotefuran,  the  degree  of  concern 
for  the  effects  observed  in  the  rat 
reproduction  study  is  characterized  as 
low,  noting  these  effects  occurred  in  the 
presence  of  parental  toxicity  and  only  at 
the  highest  dose  tested.  For  all  toxicity 
endpoints  established  for  dinotefuran,  a 
NOAEL  lower  than  this  offspring 
NOAEL  is  used.  No  residual 
uncertainties  were  identified. 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  dinotefurpn  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  at  http:// 
H'ww.regulations.gov  in  the  document 
“Dinotefuran:  Human  Health  Risk 
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Assessment  for  Proposed  Uses  on 
Brassica  Leafy  Vegetables  Subgroup  5B 
and  Turnip  Greens,”  dated  August  6, 
2009,  page  11  in  dockeUD  number 
EPA-HQ-OPP-2009-001 3-0004. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http://www.epa.gov/ 
pest  id  des/factsh  eets/riskassess.  h  tm . 

A  summary  of  the  toxicological 
endpoints  for  dinotefuran  used  for 
human  risk  assessment  can  be  found  at 
http://www.regulations.gov  in  document 
“Dinotefuran:  Human  Health  Risk 
Assessment  for  Proposed  Uses  on 
Brassica  Leafy  Vegetables  Subgroup  5B 
and  Turnip  Greens,”  dated  August  6, 
2009,  page  14  in  docket  ID  number 
EPA-HQ-OPP-2009-001 3-0004. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  dinotefuran,  EPA 
considered  exposure  under  the 
petitioned-for  tolerances  as  well  as  all 
existing  dinotefuran  tolerances  in  40 
CFR  180.603.  EPA  assessed  dietary 
exposures  from  dinotefiiran  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure. 

In  estimating  acute  dietary  exposure, 
EPA  used  food  consumption 
information  from  the  U.S.  Department  of 
Agriculture  (USDA)  1994-1996  and 
1998  Nationwide  Gontinuing  Surveys  of 
Food  Intake  by  Individuals  (CSFII).  As 
to  residue  levels  in  food,  EPA  assumed 
100  percent  crop  treated  (PCT)  and 
tolerance  level  residues  of  dinotefuran. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  USDA  1994-1996  and  1998 
CSFII.  As  to  residue  levels  in  food,  EPA 
assumed  100  PCT  and  tolerance  level 
residues  of  dinotefuran  in  all  registered 
raw  agricultural  commodity  uses. 

iii.  Cancer.  Dinotefuran  is  classified 
as  “not  likely  to  be  a  carcinogen”  based 
on  the  absence  of  significant  tumor 
increases  in  two  acceptable  rodent 
carcinogenicity  studies.  Therefore,  no 
exposure  assessment  for  quantifying 
cancer  risk  was  performed. 

iv.  Anticipated  residue  and  PCT 
information.  EPA  did  not  use 
anticipated  residue  and/or  PCT 
information  in  the  dietary  assessment 
for  dinotefuran.  Tolerance  level  residues 
and/or  100  PCT  were  assumed  for  all 
food  commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  dinotefuran  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
transport  characteristics  of  dinotefuran. 
Further  information  regarding  EPA 
drinking  water  models  used  in  pesticide 
exposure  assessment  can  be  found  at 
http://www.epa.gov/oppefed  1  /models/ 
water/index.htm. 

The  Agency  has  determined  that  it  is 
appropriate  to  estimate  for  parent 
dinotefuran  and  its  metabolites/ 
degradates  MNG,  DN,  UF,  and  DN-2-OH 
+  DN-3-OH  in  drinking  water. 

Based  on  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 


System  (PRZM/EXAMS)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
dinotefuran  and  its  metabolites  for  acute 
exposures  are  estimated  to  be  75.78 
parts  per  billion  (ppb)  for  surface  water 
and  2.75  ppb  for  ground  water. 

For  chronic  exposures,  non-cancer 
assessments  are  estimated  to  be  20.97 
ppb  for  surface  water  and  2.75  ppb  for 
ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
acute  dietary  risk  assessment,  the  water 
concentration  value  pf  75.78  ppb  was 
used  to  assess  the  contribution  to 
drinking  water. 

For  chronic  dietary  risk  assessment, 
the  water  concentration  value  of  20.97 
ppb  was  used  to  assess  the  contribution 
to  drinking  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occwpational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Dinotefuran  is  currently  registered  for 
the  following  uses  that  could  result  in 
residential  exposures:  Professional  turf 
management,  professional  ornamental 
production,  and  residential  lawns.  The 
risk  assessment  was  conducted  using 
the  following  residential  exposure 
assumptions:  Outdoor  uses  for  turf 
farms,  golf  courses,  residential  lawns, 
and  ornamentals. 

There  is  a  potential  for  short-term  and 
intermediate-term  exposures  to 
homeowners  in  residential  settings 
during  the  application  of  pesticide 
products  containing  dinotefuran.  There 
is  also  a  potential  for  exposure  from 
entering  areas  previously  treated  with 
dinotefuran  such  as  lawns  where 
children  might  play,  or  golf  courses  and 
home  gardens  that  could  lead  to 
exposures  for  adults  (gardens)  or  adults 
and  youth  (golf). 

4.  Cumulative  effects  from  substances 
with  h  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common  " 
mechanism  of  toxicity.” 

EP-A  has  not  found  dinotefuran  to 
share  a  common  mechanism  of  toxicity 
with  any  other  substances,  and 
dinotefuran  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
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tolerance  action,  therefore,  EPA  has 
assumed  that  dinotefuran  does  not  have 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate  ' 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
wxvw.epa.gov/pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
Prenatal  developmental  toxicity  studies 
in  rats  and  rabbits  provided  no 
indication  of  increased  susceptibility 
(qualitative  or  quantitative)  following  in 
utero  exposure  to  dinotefuran.  In  the  2- 
generation  reproduction  study  in  the  rat 
there  was  evidence  of  increased 
qualitative  susceptibility  in  the 
offspring.  However,  the  level  of  concern 
for  the  observed  susceptibility 
(decreased  body  weight,  decreased 
thymus  weight,  and  decreased  grip 
strength)  is  low  because: 

i.  Clear  NOAELs  and  LOAELS  are 
established  for  the  endpoints  of  concern 
for  parental  and  offspring  toxicity. 

ii.  The  effects  in  the  offspring  were 
seen  in  the  presence  of  parental  toxicity. 

iii.  The  effects  were  seen  only  at  the 
highest  dose  tested  (Limit  Dose  of  1,000 
milligram.s/kilograms/day  (mg/kg/day). 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
was  reduced  to  IX  for  acute  exposure, 
however,  a  safety  factor  of  lOX  has  been 
retained  for  assessing  chronic  dietary 
and  short-  and  intermediate-term 
inhalation  exposure  due  to  a  lack  of  a 
NOAEL  in  the  chronic  dietary  (dog)  and 
28-day  inhalation  toxicity  studies.  That 
decision  is  based  on  tbe  following 
findings: 

i.  The  toxicity  database  for 
dinotefuran  is  complete  except  for 
developmental  neurotoxicity  testing. 


The  Agency  has  available  a  newly 
submitted  dose-range  finding 
developmental  neurotoxicity  and 
immunotoxicity  study  on  dinotefuran  in 
rats.  Under  the  conditions  of  the  study, 
dinotefuran  did  not  affect  the 
distribution  of  splenocyte 
subpopulations  (total  B  cell,  total  T 
cells,  helper/DTH  T  cells,  cytotoxic  T 
cells,  and  natural  killer  cells)  in  the 
weanlings  of  Fi  generation.  It  did  not 
affect  the  anti-SRBC  antibody  forming 
cell  response  (humoral  immunity)  and 
NK  cell  activity  (innate  immunity). 
Therefore,  it  was  concluded  that 
dinotefuran  showed  no  evidence  of  an 
effect  on  the  functionality  of  the 
immune  system  in  rats  that  were 
exposed  to  dinotefuran  during  the 
prenatal,  postnatal,  and  post-weaning 
periods.  Although,  this  study  was  a 
dose-range-finding  study  for  a 
developmental  immunotoxicity  study,  it 
examined  all  the  parameters  which 
would  have  been  required  in  a  regular 
developmental  immunotoxicity  study 
and  the  highest  tested  dose  (1,035  mg/ 
kg)  was  slightly  greater  than  the  limit 
dose  (1,000  jng/kg).  Considering  the 
results  and  conduct  of  the  study,  EPA 
believes  that  this  range-finding  study 
provides  sufficient  data  for 
understanding  the  immunotoxic 
potential  of  dinotefuran  in  young 
animals  and  satisfies  the  data 
requirement  for  a- developmental 
immunotoxicity  study.  With  respect  to 
the  requirement  for  an  adult 
immunotoxicity  study,  the  Agency  has 
analyzed  the  entire  data  base  of 
dinotefuran  and  that  of  a  structurally 
related  chemical,  clothianidin. 
Clothianidin  was  found  to  produce 
similar  effects  on  the  thymus  and  spleen 
as  dinotefuran  in  the  repeated  dosing 
studies,  and  an  immunotoxicity  study 
was  conducted  in  both  adult  and  the 
offspring  animals.  No  immunotoxicity 
was  found  in  either  the  adults  or  the 
offspring  treated  with  clothianidin., 
Based  on  the  available  information,  EPA 
believes  that  conducting  an 
immunotoxicity  study  in  adult  rats 
would  probably  not  provide  additional 
information  on  the  immunotoxicity  of 
dinotefuran  and  certainly  would  not 
impact  the  risk  assessment  of  this 
pesticide. 

ii.  There  is  concern  for  developmental 
neurotoxicity  following  exposure  to 
dinotefuran,  and  a  developmental 
neurotoxicity  (DNT)  .study  in  rats  is 
required.  Evidence  of  neurotoxicity  in 
the  dinotefuran  data  base  includes 
changes  in  motor  activity  observed  in 
acute  and  subchronic  neurotoxicity 
studies,  decrea.sed  grip  strength  in  adult 
offspring  in  the  2-generation  rat  study 


and  maternal  clinical  signs  (prone 
position  and  tremor)  in  the  rabbit 
developmental  study.  These  effects 
occurred  at  doses  ranging  from 
approximately  300  to  1,500  mg/kg/day. 
Because  of  a  concern  for  these 
neurotoxic  effects.  EPA  required  a  DNT 
study  to  determine  possible  effects  on 
the  nervous  system  in  the  developing 
young.  However,  the  Agency 
determined  that  a  database  uncertainty 
factor  (UFdb)  is  not  needed  to  account 
for  the  lack  of  the  DNT  study  based  on 
the  following:  * 

•  The  developmental  neurotoxicity 
data  for  other  neonicotinoid  compounds 
(thiacloprid,  imidacloprid  and 
clothainadin)  where  neurotoxicity  (in 
the  presence  of  decreased  pup  body 
weight)  was  seen  in  only  one  compound 
(imidacloprid).  Based  on  these  data  EPA 
concluded  that  the  results  of  the 
required  dinotefuran  DNT  study  would 
not  likely  impact  the  regulatory  doses 
selected  for  dinotefuran. 

•  No  concerns  for  developmental 
neurotoxicity  were  seen  in  the  range¬ 
finding  DNT  study  for  dinotefuran 
where  the  offspring  LOAEL  was  the 
Limit  Do.se  (1.035  mg/kg/day)  based  on 
decreased  body  weight  and  the  offspring 
NOAEL  was  317  mg/kg/day. 
Establishment  of  such  a  high  LOAEL  in 
the  range-finding  study  clearly  indicates 
that  in  order  to  elicit  toxicity,  dose 
selection  for  the  definitive  DNT  study 
will  likely  result  in  a  point  of  departure 
much  higher  than  those  currently  used 
for  overall  risk  assessment  (range  from 
2.0  to  125  mg/kg/day). 

In  the  current  risk  assessment,  a  point 
of  departure  for  neurotoxicity  was  used 
in  two  risk  assessment  scenarios:  (1)  A 
NOAEL  of  125  mg/kg/day  w'as  used  for 
general  population  acute  dietary  risk 
ba.sed  on  transient  clinical  signs  (prone 
position,  tremor,  erythema)  .seen  at  300 
mg/kg/day  (LOAEL)  following  a  single 
dose  and  no  longer  apparent  after  24 
hours;  (2)  a  NOAEL  of  33  mg/kg/day 
was  used  for  short-term  incidential  oral 
risk  based  on  increa.sed  motor  activity 
seen  at  327  mg/kg/day  following 
multiple  doses.  Similar  or  lower  points 
of  departure  for  other  systemic  toxicities 
were  used  for  the  other  risk  assessment 
scenarios:  The  NOAEL  of  33  mg/kg/day. 
which  was  used  for  assessment  of  short¬ 
term  incidental  oral  risk,  the  chronic 
RID  is  based  on  an  extrapolated  NOAEL 
of  2.0  mg/kg/day  based  on  decrea.sed 
thymus  weight,  the  intermediate  term 
incidental  oral  exposure  is  based  on  a 
NOAEL  of  22  mg/kg/day  based  on 
changes  in  body  weight/body  weight 
gain,  and  the  short  and  the  intermediate 
inhalation  exposure  endpoints  are  based 
on  an  extrapolated  NOAEL  of  6.0  mg/ 
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kg/day  based  on  decreased  body  weight 
and  food  consumption. 

Therefore,  the  Agency  believes  there 
are  reliable  toxicity  data  showing  that 
the  points  of  departures  used  for  the 
overall  risk  assessment  of  dinotefuran 
are  protective  of  infants  and  children. 

iii.  There  is  no  evidence  that 
dinotefuran  results  in  increased 
susceptibility  in  in  utero  rats  or  rabbits 
in  the  prenatal  developmental  studies. 
Although  there  is  evidence  of  increased 
qualitative  susceptibility  in  the  two 
generation  reproduction  study  in  the  rat, 
the  degree  of  concern  is  low  and  the 
Agency  did  not  identify  any  residual 
uncertainties  after  establishing  toxicity 
endpoints  and  traditional  UFs  to  be 
used  in  the  risk  assessment  of 
dinotefuran. 

iv.  A  safety  factor  of  lOX  has  been 
retained  for  chronic  dietary  and  short- 
and  intermediate-term  inhalation 
exposure  due  to  a  lack  of  a  NOAEL  in 
the  chronic  dietary  (dog)  and  28-day 
inhalation  toxicity  studies.  For  the 
chronic  Reference  Dose  (RfD)  the  default 
lOX  UF  was  deemed  to  be  adequate 
based  on  the  magnitude  and  the  nature 
of  response  at  the  LOAEL  in  the  study: 
(1)  At  the  LOAEL,  the  decreased  thymus 
weight  was  limited  to  one  sex  (males) 
with  no  corroborative  histopathological 
lesions  in  the  thymus  glands;  (2)  this 
appears  to  be  a  species  specific  effect 
since  no  treatment-related  effects  on  the 
thymus  (weight  or  histopathology)  was 
seen  following  chronic  exposures  to 
mice  or  rats;  and  (3)  there  is  high 
confidence  that  the  extrapolated  NOAEL 
of  2.0  mg/kg/ day  (LOAEL  =  20  +  10;  UF 
=  2.0)  will  be  protective  of  the  systemic 
toxicity  seen  at  higher  doses  in  mice 
(LOAEL  =  34  mg/kg/day)  and  rats 
(LOAEL  =  991  mg/kg/day)  following 
chronic  exposures. 

For  the  short-  and  intermediate-term 
inhalation  exposures,  the  default  lOX 
UF  is  deemed  to  be  adequate  since 
following  exposures  for  28— days,  no 
toxicity  to  the  target  organ  (respiratory 
system)  was  seen  at  any  concentration; 
and  the  endpoint  of  concern  was 
geheralized  systemic  toxicity 
characterized  by  decreased  body  weight 
gain  and  food  consumption  in  one  sex 
(males). 

V.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 
The  acute  and  chronic  dietary  food 
exppsure  assessment  utilized  proposed 
and  registered  tolerance  level  residues 
and  100%  crop  treated  information  for 
all  commodities.  By  using  these 
screening-level  assessments,  acute  and 
chronic  exposure/risks  will  not  be 
underestimated.  Furtbermore,  EPA 
made  conservative  (protective) 
assumptions  in  the  ground  and  surface 


water  modeling  used  to  assess  exposure 
to  dinotefuran  in  drinking  water.  EPA 
used  similarly  conservative  assumptions 
to  assess  postapplication  exposure  of 
children  as  well  as  incidental  oral 
exposure  of  toddlers.  These  assessments 
will  not  underestimate  the  exposure  and 
risks  posed  by  dinotefuran. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  Using  the  exposure  assumptions 
discussed  in  this  unit  for  acute 
exposure,  the  acute  dietary  exposure 
from  food  and  water  to  dinotefuran  will 
occupy  3.5%  of  the  aPAD  for  children 

1  to  2  years  old,  the  population  group 
receiving  the  greatest  exposure. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  dinotefuran 
from  food  and  water  will  utilize  68%  of 
the  cPAD  for  children  1  tc  2  years  old, 
the  population  group  receiving  the 
greatest  exposure.  Based  on  the 
explanation  in  Unit  III.C.3.,  regarding 
residential  use  patterns,  chronic 
residential  exposure  to  residues  of 
dinotefuran  is  not  expected. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
short-term  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Dinotefuran  is  currently  registered  for 
uses  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  exposure  through  food 
and  water  with  short-term  residential 
exposures  to  dinotefuran.  Because  there 
are  existing  residential  uses  of 
dinotefuran,  short-  and  intermediate- 
term  aggregate  risk  assessments  based 


on  exposure  from  oral,  inhalation,  and 
dermal  routes  were  considered. 

However,  the  toxicological  effects  for 
oral  and  inhalation  routes  of  exposure 
are  different  (i.e.,  neurotoxicity  for  oral 
and  decrease  in  body  weight  for 
inhalation);  and  therefore,  these 
exposure  scenarios  have  not  been 
combined.  Also,  because  no  systemic 
toxicity  was  seen  at  the  limit  dose  in  a 
28-day  dermal  toxicity  study,  no 
quantification  of  short-term  dermal  risk 
is  required.  Therefore,  only  short-term 
oral  residential  hand-to-mouth 
exposures  for  toddlers  need  to  be 
aggregated  with  chronic  food  and 
drinking  water  exposures.  However, 
these  exposures  were  not  aggregated, 
and  instead  as  a  worst-case  estimate  of 
risk,  intermediate-term  dermal  and  oral 
residential  hand-to-mouth  exposures  for 
toddlers  were  aggregated  with  chronic 
food'and  drinking  water  exposures.  The 
point  of  departure  for  intermediate-term 
dermal  and  oral  exposures  is  a  NOAEL 
of  22  mg/kg/day  versus  the  point  of 
departure  for  short-term  oral  exposures 
which  is  33  mg/kg/day. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  intermediate-term 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  An 
intermediate-term  aggregate  risk 
assessment  was  performed  as  a 
screening  level  assessment. 
Intermediate-term  aggregate  risk 
assessments  were  performed  for  adults 
and  children.  For  children,  the 
subgroup  with  the  highest  estimated 
chronic  dietary  exposure  (children  1  to 
2  years  old)  was  aggregated  with 
residential  exposures  to  children 
playing  on  treated  lawns  (dermal  and 
oral  hand-to-mouth  exposures)  in  order 
to  calculate  the  worst  case  intermediate- 
term  aggregate  risk  to  children. 
Intermediate  term  is  a  worst  case 
because  the  short-  and  intermediate- 
term  incidental  oral  exposures  are  the 
same  and  the  POD  for  intermediate-term 
risk  is  lower  than  the  POD  for  short  term 
risk.  Further,  intermediate  dermal  plus 
incidental  oral  exposures  are  combined 
(same  toxic  effect),  thus  the  total 
intermediate-term  exposure  is  higher 
than  short  term  exposure.The  reciprocal 
MOE  method  was  used  to  conduct  the 
intermediate-term  aggregate  risk 
assessment  for  children,  since  the  levels 
of  concern  are  identical  for  all  MOEs  in 
the  calculation.  For  adults,  the  aggregate 
risk  index  (ARI)  method  was  used,  since 
levels  of  concern  are  not  identical  for  all 
types  of  exposure  in  the  calculation.  For 
children,  the  aggregate  MOE  is  430. 
Because  the  level  of  concern  is  for 
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exposures  with  a  MOE  of. less  than  100, 
this  MOE  does  not  raise  a  safety 
concern.  For  adults,  the  total  aggregate 
ARI  is  5.9.  Because  the  level  of  concern 
using  the  ARI  approach  is  with  an  ARI 
of  less  than  1,  the  total  aggregate  ARI  for 
dinotefuran  does  not  raise  a  safety 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Based  on  the  lack  of 
evidence'  of  carcinogenic  effects  in  two 
acceptable  carcinogenicity  studies, 
dinotefuran  was  classified  as  “not  likely 
to  be  carcinogenic  to  humans”  and  is 
not  expected  to  pose  a  cancer  risk  to 
humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  dinotefuran 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Three  methods  for  plants  have  been 
available  for  enforcement  of  tolerances: 

A  high  performnce  liquid 
chromatography  mass  spectrometry 
(HPLC/MS/MS)  method  for  the 
determination  of  residues  of 
dinotefuran,  DN,  and  UF;  a  HPLC/UV 
method  for  the  determination  of 
dinotefuran;  and  a  HPLC/MS  and  HPLC/ 
MS/MS  method  for  the  determination  of 
DN  and  UF.  An  additional  LC/iyiS/MS 
method  was  developed  by  Wildlife 
International,  Ltd.  (Project  No.  236C- 
113),  entitled  “Laboratory  Validation  of 
Method(s)  for  the  Analysis  of  MTI-446 
and  its  metabolites  DN  and  UF  in 
Multiple  Crop  Substrates,”  to  quantitate 
residues  in  mustard  greens.  The  method 
was  validated  using  untreated  mustard 
greens  fortified  separately  with 
dinotefuran,  DN  and  UF  at  0.01  foi  each 
analyte.  Adequate  recovery  data  were 
provided.  Based  on  the  method 
validation  data  and  concurrent  recovery 
data,  the  submitted  LC/MS/MS  method 
for  leafy  Brassica  greens  is  adequate  for 
enforcement  and  data  collection 
purposes. 

Adequate  enforcement  methodologies 
as  described  above  are  available  to 
enforce  the  tolerance  expression.  The 
methods  may  be  requested  from:  Chief, 
Anal)rtical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  currently  no  established 
Codex,  Canadian,  or  Mexican  maximum 


residue  limits  for  residues  of 
dinotefuran  in  or  on  plant  commodities. 

C.  Revisions  to  Petitioned-For 
Tolerances 

EPA  has  revised  the  tolerance  levels 
for  residues  of  dinotefuran  from  the, 
proposed  17  ppm  for  both  Brassica, 
leafy  greens,  subgroup  5B  and  turnip 
greens  to  15  ppm  each  based  on  analysis 
of  field  trial  data  and  the  North 
American  Free  Trade  Agreement 
(NAFTA)  MRL  Spreadsheet. 

Additionally,  EPA  has  revised  the 
tolerance  expression  to  clarify,  (1)  that, 
as  provided  in  section  408(a)(3)  of 
FFDCA,  the  tolerance  covers  metabolites 
and  degradates  of  dinotefuran  not 
specifically  mentioned:  and  (2)  that 
compliance  with  the  specified  tolerance 
levels  is  to  be  determined  by  measuring 
only  the  specific  compounds  mentioned 
in  the  tolerance  expression.  These 
changes  were  made  to  both  the  tolerance 
expressions  for  plant  commodities  and 
animal  commodities.  They  result  in  no 
substantive  change  to  the  meaning  of 
the  tolerance  but  clarify  the  existing 
language. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  dinotefuran,  (RS)-l- 
methyl-2-nitro-3-((tetrahydro-3- 
furanyl)methyl)guanidine,  including  its 
metabolites  and  degradates,  in  or  on  the 
commodities  listed  below  in  §  180.603. 
Compliance  with  the  tolerance  levels 
specified  is  to  be  determined  by 
measuring  only  the  sum  of  dinotefuran 
and  its  metabolites  DN,  l-methyl-3- 
(tetrahydro-3-furylmethyl)guanidine, 
and  UF,  l-methyl-3-(tetrahydro-3- 
furylmethyl)urea,  calculated  as  the 
stoichiometric  equivalent  of 
dinotefuran,  in  or  on  Brassica,  leafy 
greens,  subgroup  5B  at  15.0  ppm  and 
turnip,  greens  at  15.0  ppm. 

VI.  Statutory  and  Executive  Order 

Reviews  , 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  [58  FR  51735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under  • 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
inforrilation  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA.  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory  • 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  4p8(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  of  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
thfe  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  A.ugust  10, 

1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  roust 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and  ' 
other  required  information  to  the  U.S. 
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Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  10,  2009. 

G.  Jeffrey  Herndon, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.603  is  amended  by 
revising  the  introductory  text  in 
paragraphs  (a)(1)  and  (2);  and 
alphabetically  adding  “Brassica,  leafy 
greens  subgroup  5B”  and  “Turnip, 
greens”  to  the  table  in  paragraph  (a)(1) 
to  read  as  follows: 

§  1 80.603  Dinotef uran;  tolerances  for 
residues. 

(a)  *  *  *  (1)  Tolerances  are  established 
for  residues  of  dinotefuran,  (flS)-l- 
methyl-2-nitro-3-((tetrahydro-3- 
furanyl)methyl)guanidine,  including  its 
metabolites  and  degradates,  in  or  on  the 
commodities  listed  in  the  following 
table.  Compliance  with  the  tolerance 
levels  specified  below  is  to  be 
determined  by  measuring  only  the  sum 
of  dinotefuran  and  its  metabolites  DN, 
l-methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  UF,  1- 
methyl-3-(tetrahydro-3- 
furylmethyl)urea,  calculated  as  the 
stoichiometric  equivalent  of 
dinotefuran,  in  or  on  the  commodities 
listed  in  the  table  below: 


Commodity 

Parts  per  million 

Brassica,  leafy  greens, 
subgroup  5B . 

15.0 

Turnip,  greens  . 

15.0‘ 

(2)  Tolerances  are  established  for 
residues  of  dinotefuran,  (flS)-l-methyl- 

2-nitro-3-((tetrahydro-3- 
furanyl)methyl)guanidine,  including.its 
metabolites  and  degradates,  in  or  on  the 


commodities  listed  in  the  following 
table.  Compliance  with  the  tolerance 
levels  specified  below  is  to  be 
determined  by  measuring  only  the  sum 
of  dinotefuran,  (flS)-l-methyl-2-nitro-3- 
((tetrahydro-3-furanyl)methyl)guanidine 
in  or  on  the  commodities  listed  in  the 
table  below: 

***** 

(FR  Doc.  E9-30131  Filed  12-17-09;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2008-0773;  FRL-8801-8] 

Prometryn;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  the  residues  of  prometryn 
in  or  on  celeriac,  roots;  celeriac,  tops; 
cilantro,  leaves;  coriander,  dried  leaves; 
leaf  petioles  subgroup  4B;  okra;  parsley, 
leaves;  parsley,  dried  leaves;  and 
increases  the  tolerance  level  for  carrot, 
root.  Additionally,  the  tolerance  for 
celery  is  removed  since  it  is  included  in 
the  leafy  petioles  subgroup  4B  and  the 
regional  tolerance  for  parsley  leaves  is 
removed  since  it  is  superseded  by  the 
tolerance  established  in  this  action. 
Interregional  Research  Project  No.  4  (IR- 
4)  requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

OATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0773.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.>  Confidential  Business  Information 
{CBI)  or  other  infonnation  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.reguIations.gov,  or,  if  only 


available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  fi'om  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Madden,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  305-6463;  e-mail  address:  • 
xnadden.barbara@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 

this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Poteritially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System  -  v 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
www.reguIations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 
To  access  the  OPPTS  harmonized  test 
guidelines  referenced  in  this  document 
electronically,  please  go  to  http:// 
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vvww.epa.gov/oppts  and  select  “Test 
Methods  &  Guidelines”  on  the  left-side 
navigation  menu. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408{gl  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  alsd  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2008-0773  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  riot 
contain  any  CBl  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclo.sed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2008-0773,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticiae  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NVV.,  Washington, 
DC  20460-0001. 

•  Delivery:  OPP  Regulatory  Public 
Docket  (7.5b2P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington.  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  opeiation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  December  3, 
2008  (73  FR  73640)  (FRL-8390-4),  EPA 
i.ssued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of 
pesticide  petitions  (PP  8E7434  and 
8E7436)  by  IR-4,  500  College  Road  East, 
Suite  201W,  Princeton,  New  Jersey 
08540.  The  petition  requested  that  40 
CFR  180.222  be  amended  by 
establishing  tolerances  for  residues  of 


the  herbicide  prometryn,  2,4- 
bis(isopropylamino)-6-methylthio-.s- 
triazine.  in  dr  on  carrots  at  0.7  parts  per 
million  (ppm);  celeriac.  roots  at  0.05 
ppm;  celeriac,  tops  at  0.05  ppm; 
cilantro,  fresh  at  4.0  ppm,  cilantro,  dried 
at  15  ppm;  okra  at  0.05  ppm;  parsley, 
leaves  at  0.7  ppm,  (all  the  preceding  in  - 
PP  8E7434);  and  leaf  petiole  subgroup 
4B  at  0.5  ppm  (PP  8E7436).  That  notice 
referenced  a  summary  of  the  petition 
prepared  by  Syngenta  Crop  Protection, 
Inc.,  the  registrant,  on  behalf  of  IR-4, 
which  is  available  to  the  public  in  the 
docjcet,  http://www.regulations.gov. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
modified  carrot,  roots  from  0.7  ppm  to 
0.45  ppm;  celeriac,  tops  from  0.05  ppm 
to  0.20  ppm;  cilantro,  leaves  from  4.0 
ppm  to  3.5  ppm;  coriander,  dried  leaves 
from  15.0  ppm  to  9.0  ppm;  parsley, 
leaves  from  0.7  ppm  to  0.60  ppm.  EPA 
also  revised  several  commodity  terms 
and  determined  lhat  a  tolerance  is 
required  for  parsley,  dried  leaves  at  1.5 
ppm.The  reasons  for  these  changes  are 
explained  in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and  * 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure  "* 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  e.stablishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  re.sidue....” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  tojnake  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  prometryn  on 
carrot,  roots  at  0.45  ppm;  celeriac,  roots 


at  0.05  ppm;  celeriac,  tops  at  0.20  ppm; 
cilantro,  leaves  at  3.5  ppm;  coriander, 
dried  leaves  atS.O  ppm;  leaf  petioles 
subgroup  4B  at  0.50  ppm;  okra  at  0.05 
ppm;  parsley,  leaves  at  0.60  ppm;  and 
parsley,  dried  leaves  at  1.5  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows. 

A.  Toxicological  Profile  • 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Prometryn  demonstrated  minimal 
acute  toxicity  via  the  oral,  dermal,  and 
inhalation  routes.  Prometryn  is  mildly 
irritating  to  the  eyes,  slightly  irritating 
to  the  skin,  and  is  not  a  skin  sensitizer. 

In  a  28-day  feeding  study  in  mice, 
prometryn  caused  decreased  body 
weight  and/or  mortality  at  doses  that 
exceed  the  limit  dose.  No  evidence  of 
local  or  systemic  toxicity  was  observed 
in  a  21-day  dermal  toxicity  study  in 
■  rabbits.  In  a  chronic  oncogenicity  study 
in  mice,  decreased  body-weight  gain  at 
the  highest  dose  tested  was  the  only- 
adverse  effect  observed.  In  a  combined 
chronic  toxicity/carcinogenicity  study 
in  rats,  decreased  body  weight,  body- 
weight  gains,  and  renal  toxicity 
(mineralized  concretions)  were  observed 
at  the  highest  do.se  only.  There  was  no 
evidence  of  carcinogenicity  in  either 
study  and  prometryn  was  non- 
mutagenic  when  tested  in  a  battery  of 
genotoxicity  as.says.  Following  long¬ 
term  exposure  of  dogs  to  prometryn, 
multi-organ  toxicity  (degenerative 
hepatic  changes,  renal  tubule 
degeneration,  bone  marrow  atrophy) 
was  observed  at  the  highest  dose  tested. 

Prometryn  is  neither  a  developmental 
nor  a  reproductive  toxicant.  Adverse 
effects  were  ob.served  primarily  at  the 
highest  do.ses  tested;  offspring  toxicity 
was  observed  at  the  .same  doses  as 
maternal/parental  toxicity. -In  the 
developmental  toxicity  study  in  the  rat, 
decreased  body  weight  and  food 
consumption,  and  clinical  signs  of 
toxicity  were  observed  in  dams; 
decreased  fetal  body  weight,  and 
incomplete  ossification  of  sternebrae 
and  metacarpals  were  observed  at  the 
.same  dose  in  offspring.  In  the 
developmental  toxicity  study  in  rabbits, 
decreased  food  consumption  and 
increased  incidence  of  resorptions, 
abortions,  and  post-implantation  loss 
were  observed  in  maternal  animals  that 
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led  to  a  decreased  number  of  viable 
litters  and  live  fetuses  at  the  highest 
dose  tested.  In  the  2-generation  rat 
production  study,  decreased  food 
consumption,  body  w^eight,  and  body- 
weight  gain  were  observed  in  parental 
animals,  and  decreased  body  weight 
was  observed  in  offspring  at  the  same 
dose.  There  was  no  evidence  of  toxicity 
to  the  reproductive  organs  in  the  study. 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  prometryn  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-ohserved- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  at  http:// 
regulations. gov  in  the  document 
“Section  3  Registration  Request  to  Add 
New  Uses  on  Carrot,  Celeriac,  Cilantro, 
Okra,  Parsley,  and  Leaf  Petioles  (Crop 
Subgroup  4B).  Human-Health  Risk 
Assessment,”  at  page  36  in  docket  ID 
number  EPA-HQ-OPP-2008-0773. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  To 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 


probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http://www.epa.gov/ 
pesticides/factsheets/riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  prometryn  used  for 
human  risk  assessment  can  be  found  at 
http://ww'w.regulations.gov  in  the 
document  “Section  3  Registration 
Request  to  Add  New  Uses  on  Carrot, 
Celeriac,  Cilantro,  Okra,  Parsley,  and 
Leaf  Petioles  (Crop  Subgroup  4B). 
Human-Health  Risk  Assessment,”  at 
page  19  in  docket  ID  number  EPA-HQ- 
OPP-2008-0773. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  prometryn,  EPA  considered 
exposure  under  the  petitioned-for 
tolerances  as  well  as  all  existing 
prometryn  tolerances  in,40  CFR 
180.222.  EPA  assessed  dietary 
exposures  from  prometryn  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticWe  if 
a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  Such  effects  (increased 
incidence  of  resorptions,  abortions,  and 
post-implantation  loss  and  decreased 
number  of  live  fetuses)  were  identified 
in  the  toxicological  studies  for 
prometryn  for  the  population  subgroup 
females.  13  to  49  years  old;  no  such 
effects  were  identified  for  the  general 
population  or  other  population 
subgroups. 

In  estimating  acute  dietary  exposure, 
EPA  used  food  consumption 
information  from  the  U.S.  Department  of 
Agriculture  (USDA)  1994-1996 
'Nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII).  As  to 
residue  levels  in  food,  EPA  assumed 
that  all  food  commodities  contain 
tolerance  level  residues  and  that  100% 
of  all  crops  are  treated  with  prometryn. 
EPA  also  used  the  default  processing 
factors  for  all  processed  commodities. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  copsumption  data 
from  the  USDA  1994-1996  and  1998 
CSFII.  As  to  residue  levels  in  food,  EPA 
assumed  that  all  food  commodities 
contain  tolerance  level  residues  and  that 
100%  of  all  crops  are  treated  with 
prometryn.  EPA  also  used  the  default 
processing  factors  for  all  processed 
commodities. 


iii.  Cancer.  Prometryn  was  classified 
by  the  Agency  in  Group  E  (“Evidence  of 
non-carcinogenicity  for  humans”), 
based  on  the  lack  of  oncogenic  effects  at 
any  dose  in  both  rats  and  mice. 

Therefore  an  exposure  assessment  to 
evaluate  cancer  risks  is  not  needed  for 
this  chemical. 

iv-  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  EPA  did 
not  use  anticipated  residue  or  PCT 
information  in  the  dietary  assessment 
for  prometryn.  Tolerance  level  residues 
and  100%  CT  were  assumed  for  all  food 
commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  arid  risk  assessment 
for  prometryn  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
transport  characteristics  of  prometryn. 
Further  information  regarding  EPA 
drinking  water  models  used  in  pesticide 
exposure  assessment  can  be  found  at 
http:/ /vi'\\i\'. epa.gov/oppefedl /models/ 
water/ index.htm. 

Based  on  the  First  Index  Reservoir 
Screening  Tool  (FIRST),  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
prometryn  for  acute  exposures  are 
estimated  to  be  377.4  parts  per  billion 
(ppb)  for  surface  water  and  23.2  ppb  for 
ground  water.  For  chronic  exposures  for 
non-cancer  assessments  are  estimated  to 
be  157.9  ppb  for  surface  water  and  23.2 
ppb  for  ground  water. 

For  acute  dietary  risk  assessment,  the 
water  concentration  value  of  377.4  ppb 
was  used  to  assess  the  contribution  to 
drinking  water.  For  chronic  dietary  risk 
assessment,  the  water  concentration 
value  of  157.9  ppb  was  used  to  assess 
the  contribution  to  drinking  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Prometryn  is  not  registered  for  any 
specific  use  patterns  that  would  result 
in  residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 
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EPA  has  not  found  prometryn  to  share 
a  common  mechanism  of  toxicity  with 
any  other  substances,  and  prometryn 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has 
assumed  that  prometryn  does  not  have 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
w'ww.epa.gov/pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
Developmental  toxicity  studies' showed 
no  increased  sensitivity  of  fetuses  when 
compared  to  maternal  animals  following 
in  utero  exposures  of  rats  or  rabbits.  The 
multi-generation-reproduction  study  in 
rats  showed  no  increased  sensitivity  of 
offspring  when  compared  to  parental 
animals.  No  evidence  of  developmental 
anomalies  of  the  fetal  nervous  system 
was  observed  in  the  prenatal 
developmental  toxicity  studies  in  either 
rats  or  rabbits  up  to  maternally  toxic 
dose  levels. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

i.  The  toxicity  database  for  prometryn 
is  complete  except  for  acute  and 
subchronic  neurotoxicity  studies  and 
immunotoxicity  testing.  Recent  changes 
to  40  CFR  part  158  make  these  studies 
(OPPTS  Guideline  870.7800)  required 
for  pesticide  registration:  however,  the 
toxicology  database  for  prometryn  does 
not  show  any  evidence  of  treatment- 
related  effects  on  the  nervous  or 
immune  system.  The  overall  weight-of- 
-evidence  suggests  that  this  chemical 


does  not  directly  target  the  nervous  or 
the  immune  system.  In  addition, 
prometryn  does  not  belong  to  a  class  of 
chemicals  (e.g.,  the  organotins,  heavy 
metals,  halogenated  aromatic 
hydrocarbons)  that  would  be  expected 
to  be  immunotoxic.  Although  an 
immunotoxicity  study  and  acute  and 
subchronic  neurotoxicity  studies  are 
required  as  a  part  of  new  data 
requirements  in  the  40  CFR  part  158  for 
conventional  pesticide  registration,  the 
Agency  does  not  believe  that  conducting 
a  functional  immunotoxicity  study  or 
acute  and  subchronic  neurotoxicity 
studies  will  result  in  a  lower  POD  than 
that  currently  use  for  overall  risk 
assessment,  and  therefore,  a  database 
uncertainty  factor  is  not  needed  to 
account  for  lack  of  these  studies. 

ii.  There  is  no  indication  that 
prometryn  is  a  neurotoxic  chemical  and 
there  is  no  need  for  a  developmental 
neurotoxicity  study  or  additional  UFs  to 
account  for  neurotoxicity. 

iii.  There  is  no  evidence  that 
prometryn  results  in  increased 
susceptibility  in  in  utero  rats  or  rabbits 
in  the  prenatal  developmental  studies  or 
in  young  rats  in  the  2-generation 
reproduction  study. 

iv.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases 
The  dietary  food  exposure  assessments 
were  performed  based  on  100%  CT  and 
tolerance-level  residues.  EPA  made 
conservative  (protective)  assumptions  in 
the  ground  and  surface  water  modeling 
used  to  assess  exposure  to  prometryn  in 
drinking  water.  These  assessments  will 
not  underestimate  the  exposure  and 
risks  posed  by  prometryn. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  hy 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all  ' 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  hy 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  and  water  to 
prometryn  will  occupy  16%  of  the 


aPAD  for  females  13  to  49  years  old,  the 
population  group  receiving  the  greatest 
exposure.  No  adverse  effect  resulting 
from  a  single-oral  exposure  was 
identified  for  the  remaining  population 
groups  and  no  acute  dietary  endpoint 
was  selected.  Therefore,  prometryn  is 
not  expected  to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  prometryn 
from  food  and  water  will  utilize  30%  of 
the  cPAD  for  all  infants  <  1  year  old.  the 
population  group  receiving  the  greatest 
exposure.  There  are  no  residential  uses 
for  prometryn. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  short-term 
and  intermediate-term  residential 
exposure  plus  chronic  exposure  to  food 
and  water  (considered  to  be  a 
background  exposure  level). 

Prometryn  is  not  registered  for  any 
use  patterns  that  would  result  in 
residential  exposure.  Therefore,  the 
short-  and  intermediate-term  aggregate 
risk  is  the  sum  of  the  risk  from  exposure 
to  prometryn  through  food  and  water 
and  will  not  be  greater  than  the  chronic 
■  aggregate  risk. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  As  discussed  in  Unit 

III. C.l.iii.,  the  Agency  has  concluded 
that  prometryn  is  not  likely  to  be 
carcinogenic  to  humans,  therefore,  a 
cancer  risk  is  not  of  concern  for  this 
chemical. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there- is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  prometryn 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography/flame  photometric 
detection/sulfur  (GC/FPD/sj)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be' 
•requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center.  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350:  telephone 
number:  (410)  305-2905:  e-mail  address: 
resi  duemeth  ods@epa  .gov. 

B.  International  Residue  Limits 

There  are  currently  no  established 
Codex  MRLs  for  prometryn. 

C.  Revisions  to  Petitioned-for  Tolerances 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
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modified  carrot,  roots  from  0.7  ppm  to 
0.45  ppm;  celeriac,  tops  from  0.05  ppm 
to  0.20  ppm;  cilantro,  leaves  from  4.0 
ppmio  3.5  ppm;  coriander,  dried  leaves 
from  15.0  ppm  to  O.Otppm;  parsley, 
leaves  from  0.7  ppm  to  0.60  ppm.  EPA 
revised  these  tolerance  levels  based  on 
analysis  of  the  residue  field  trial  data 
using  the  Agency’s  tolerance 
spreadsheet  in  accordance  with  the 
Agency’s  Guidance  for  Setting  Pesticide 
Tolerances  Based  on  Field  Trial  Data. 
EPA  also  revised  the  commodity  ternv 
for  cilantro  dried  to  coriander,  dried 
leaves,  to  be  in  compliance  with  correct 
commodity  definition.  Additionally, 

EPA  determined  that  a  tolerance  is 
required  for  parsley,  dried  leaves  at  1.5 
ppm.  Additionally,  the  tolerance  for 
celery  is  removed  since  it  is  included  in 
the  leaf  petioles  subgroup  4B  and  the 
regional  tolerance  for  parsley  leaves  is 
removed  since  it  is  superseded  by  the 
tolerance  established  in  this  action. 

V.  Conclusion  , 

Therefore,  tolerances  are  established 
for  residues  of  prometryn,  2,4- 
bis(isopropylamino)-6-methylthio-s- 
triazine,  in  or  on  celeriac,  roots  at  0.05 
ppm;  celeriac,  tops  at  0.20  ppm; 
cilantro,  leaves  at  3.5  ppm;  coriander, 
dried  leaves  at  9.0  ppm;  leaf  petioles 
subgroup  4B  at  0.50  ppm;  okra  at  0.05 
ppm;  parsley,  leaves  at  0.60  ppm; 
parsley,  dried  leaves- at  1.5  ppm  and 
increases  the  tolerance  level  for  carrot, 
root  to  0.45  ppm.  Additionally,  the 
tolerance  for  celery  is  removed  since  it 
is  included  in  the  leafy  petioles 
subgroup  4B  and  the  regional  tolerance 
for  parsley  leaves  is  removed  since  it  is 
superseded  by  the  tolerance  established 
in  this  action. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management-and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
Thqt  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045,  • 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 


Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  pn  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
fo  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTT  A  A),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  ipay  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 


Federal  Register.  This  final  rule  is  not 
a  “major  rule’’  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  In  §  180.222,  in  the  table  to 
paragraph  (a)  by  revising  the  entry  for 
“carrot,  roots’’;  by  removing  footnote  1, 
and  the  entry  for  “celery,”  and  by 
adding  alphabetically  entries  for 
“celeriac,  roots”;  “celeriac,  tops”; 
“cilantro,  leaves”;  “coriander,  dried 
leaves”;  “leaf  petioles  subgroup  4B”; 
“okra”;  “parsley,  leaves”;  and  “parsley, 
dried  leaves”  to  read  as  follows,  and  in 
the  table  to  paragraph  (c)  by  removing 
the  entry  for  “parsley,  leaves.” 


§  1 80.222  Prometryn;  tolerances  for 
residues. 

(a)  *  *  * 


Commodity 

Parts  per  million 

Carrot,  roots . 

•  0.45 

Celeriac,  roots  . 

0.05 

Celeriac,  tops . 

0.20 

Cilantro,  leaves . 

3.5 

Coriander,  dried  leaves  .. 

9.0 

Leaf  petioles  subgroup 

4B . 

0.50 

Okra . 

0.05 

Parsley,  dried  leaves  . 

1.5 

Parsley,  leaves  . 

0.60 

*  *  * 

***** 


[FR  Doc.  E9-30040  Filed  12-17-09;  8:45  am] 
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action:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
fluoxastrobin  and  its  Z  isomer  in  or  on 
berry,  low  growing,  subgroup  13-07G: 
corn,  field,  grain;  com,  field,  forage; 
corn,  field,  stover;  soybean,  forage; 
soybean,  hay;  soybean,  hulls;  soybean, 
seed;  and  aspirated  grain  fractions. 

Arysta  LifeScience  North  America,  LLC 
requested  these  tolerances  under  the 
Federal  Food,  Dmg,  and  Cosmetic  Act 
(FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  Febmary  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2 008-0 704.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  heird  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations>goVi  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bazuin,  Registration  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
7381;  e-mail  address: 
bazuin.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  alfected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 


not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other,  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER  • 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
lAivw.reguIations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 

To  access  the  OPPTS  harmonized  test 
guidelines  referenced  in  this  document 
electronically,  please  go  to  http:// 
www.epa.gov/oppts  and  select  “Test 
Methods  &  Guidelines”  on  the  left-side 
navigation  menu. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2008-0704  in  the  subject  line  on 
the  fifSt  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 


public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2 008-0 704,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal  http:// 
wH  W.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P),' 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  YmH  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  Of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  December  3, 
2008  (73  FR  73640)  (FRL-8390-4).  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of  a 
pesticide  petition  (PP  8F7437)  by  Arysta 
LifeScience  North  America,  LLC,  15401 
Weston  Parkway,  Suite  150,  Cary,  NC 
27513.  The  petition  requested  that  40 
CFR  180.609  be  amended  by 
establishing  tolerances-  for  combined 
residues  of  the  fungicide  fluoxastrobin, 
(lE)-[2-[{6-(2-chlorophenoxy)-5-fluoro-4- 
pyrimidinyl]oxy]phenyl](5,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime  and  its  Z  isomer,  (lZ)-[2- 
[(6-(2-chlorophenoxy)-5-fluoro-4- 
pyrimidinyl]oxy]phenyll(5,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime,  in  or  on  com,  field,  grain 
at  0.02  parts  per  million  (ppm):  corn, 
field,  aspirated  grain  fractions  at  0.50 
ppm;  corn,  field,  forage  at  3.0  ppm; 
corn,  field,  fodder/stover  at  4.5  ppm; 
soybean,  seed  at  0.05  ppm;  soybean, 
aspirated  grain  fractions  at  0.40  ppm; 
soybean,  forage  at  9.0  ppm:  soybean, 
hay  at  1.2  ppm;  and  soybean,  hulls  at 
0.40  ppm. 

Also  in  the  Federal  Register  of 
December  3,  2008  (73  FR  73644)  (FRL- 
8386-9),  EPA  issued  a  notice  pursuant 
to  section  408(d)(3)  of  FFDCA,  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of  a 
another  pesticide  petition  (PP  8F7406) 
by  Arysta  LifeScience  North  America, 
LLC.  The  petition  requested  that  40  CFR 
180.609  be  amended  by  establishing 
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tolerances  for  the  combined  residues  of 
the  fungicide  fluoxastrobin,  (lE)-(2-[[6- 
(2-chlorophenoxy)-5-fluoro-4- 
pyrimidinyl]oxy]phenyl]  (5 ,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime  and  its  Z  isomer,  (lZ)-[2- 
[[6-(2-chlorophenoxy)-5-fluofo-4- 
pyrimidinylloxy]  phenyl]  (5 ,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime  ,  in  or  on  low  growing 
berries  (crop  subgroup  13-07G)  at  1.9 
ppm.  Each  notice  referenced  a  summary 
of  the  appropriate  petition  which  had 
been  prepared  by  Arysta  LifeScience 
North  America,  LLC,  the  registrant,  and 
is  available  to  the  public  in  the  docket, 
http://www.reguIations.gov.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
corrected  the  commodity  and  subgroup 
names,  and  replaced  “com,  field, 
aspirated  grain  fractions”  and 
“soybeans,  aspirated  grain  fractions” 
with  “aspirated  grain  fractions.”  EPA 
has  also  substantially  increased  the 
tolerance  for  aspirated  grain  fractions 
and  decreased  the  tolerance  for  soybean, 
hulls.  The  reasons  for  these  changes  are 
explained  in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  upper  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
“safe.”  Section  408(b)(2)(A)(ii)  of 
FFDCA  defines  “safe”  to  mean  that 
“there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information.”  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue....” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 


tolerances  for  the  combined  residues  of 
fluoxastrobin  and  its  Z  isomer  in  or  on 
aspirated  grain  fractions  at  20  ppm; 
berry,  low  growing,  subgroup  13-07C  at 
1.9  ppm;  corn,  field,  forage  at  3.0  ppm; 
corn,  field  grain  at  0.02  ppm;  corn,  field, 
stover  at  4.5  ppm;  soybean,  forage  at  9.0 
ppm;  soybean,  hay  at  1.2  ppm;  soybean, 
hulls  at  0.20  ppm;  soybean,  seed  at  0.05 
ppm.  EPA’s  assessment  of  exposures 
and  risks  associated  with  establishing 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  Fluoxastrobin 
shows  low  acute  toxicity  via  the  oral, 
dermal,  and  inhalation  routes  of 
exposure;  is  a  moderate  eye  irritant;  and 
is  neither  a  dermal  irritant  nor  a 
sensitizer.  Following  repeated 
administration,  fluoxastrobin  has  mild 
or  low  toxicity  in  all  tested  species  other 
than  the  dog  which  displayed  adverse 
liver  toxicity  at  considerably  lower 
doses  than  those  noted  for  other  testing 
species.  The  most  common  finding 
across  all  testing  species  is  decreased 
body  weight.  In  the  available  toxicity 
studies  on  fluoxastrobin,  there  is  no 
estrogen,  androgen,  and/or  thyroid 
mediated  toxicity.  Fluoxastrobin  does 
not  produce  developmental  toxicity  in 
rats  or  rabbits.  In  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
two-generation  reproduction  rat  study, 
there  is  no  increased  susceptibility  to 
prenatal  or  postnatal  exposure  to 
fluoxastrobin  and  no  effects  on 
reproduction.  Fluoxastrobin  is  not 
neurotoxic  following  acute  or  repeated 
dosing  iivthe  rat.  Fluoxastrobin  is  not 
genotoxic,  and  it  is  also  not 
carcinogenic  in  rats  or  mice.  Specific 
information  on  the  studies  received  and 
the  nature  of  the  adverse  effects  caused 
by  fluoxastrobin  as  well  as  the  no¬ 
observed-adverse-effect-level  (NOAEL) 
and  the  lowest-observed-adverse-effect- 
level  (LOAEL)  from  the  toxicity  studies 
are  discussed  in  the  final  rule  published 
in  the  Federal  Register  of  September  16, 
2005  (70  FR  54640)  (FRL-7719-9). 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 


the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposiure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chroriiC'term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOC). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment  • 
process,  see  http://www.epa.gov/ 
pesticides/factsheets/riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  fluoxastrobin  used  for 
human  risk  assessment  can  be  found  at 
http://www.regulations.gov  in  the 
document  “Fluoxastrobin.  Human 
Health  Risk  Assessment  for  Proposed 
Uses  on  Field  Corn,  Soybearr;  and  the 
Low-Crowing  Berry  Subgroup  13-07C,” 
at  page  20  in  docket  ID  number  EPA- 
HQ-OPP-2008-0704. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  fluoxastrobin,  EPA 
considered  exposure  under  the 
petitibned-for  tolerances  as  well  as  all 
existing  fluoxastrobin  tolerances  in  40 
CFR  180.609.  EPA  assessed  dietary 
exposures  from  fluoxastrobin  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide  if 
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a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  No  such  effects  were 
identified  in  the  toxicological  studies 
for  fluoxastrobin;  therefore,  a 
quantitative  acute  dietary  exposure 
assessment  was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  United  States  Department  of 
Agriculture  1994-1996  and  1998  CSFII. 
As  to  residue  levels  in  food,  ERA 
performed  an  unrefined  dietary  (food 
and  drinking  water)  exposure 
assessment.  The  assumptions  of  this 
dietary  assessment  included  tolerance 
level  residues  and  100%  crop  treated. 
Experimentally  derived  processing 
factors  were  applied  for  tomato  puree, 
potato  chips,  dry  potato  granules/flakes, 
and  potato  flour.  For  all  other  processed 
commodities,  DEEM  version  7.81 
default  processing  factors  were 
assumed. 

iii.  Cancer.  The  Agency  has 
concluded  that  fluoxastrobin  is  not 
likely  to  be  carcinogenic  to  humans. 
Therefore  cancer  risk  is  not  of  concern 
for  this  chemical. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  EPA  did 
not  use  anticipated  residue  or  less  than 
100%  crop  treated  information  in  the 
dietary  assessment  for  fluoxastrobin. 
Tolerance  level  residues  and  100%  CT 
were  assumt^d  for  all  food  commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  fluoxastrobin  in  drinking  water. 
These  simulation  models  take  into 
account  data  on  the  physical,  chemical, 
and  fate/transport  characteristics  of 
fluoxastrobin.  Further  information 
regarding  EPA  drinking  water  models 
used  in  pesticide  exposure  assessment 
can  be  found  at  http://www.epa.gov/ 
oppefed  1  /models/water/index.htm. 

Based  on  the  FQPA  Index  Reservoir 
Screening  Tool  (FIRST)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
fluoxastrobin  for  chronic  exposures  for 
non-cancer  assessments  are  estimated  to 
be  28  parts  per  billion  (ppb)  for  surface 
water  and  less  than  1  ppb  for  ground 
water.  The  modeled  estimate  of  surface 
drinking  water  concentration  was 
directly  entered  into  the  dietary 
exposure  model.  For  chronic  dietary 
risk  assessment,  a  water  concentration 
value  of  28  ppb  was  used  to  assess  the 
contribution  of  drinking  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 


this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termite  control,  and 
flea  and  tick  control  on  pets). 

Fluoxastrobin  is  currently  registered 
for  the  following  uses  that  could  result 
in  postapplication  residential 
exposures:  Turf,  including  lawns  and 
golf  courses.  No  residential  handler 
exposure  uses  have  been  registered 
because  all  applications  to  residential 
turf  must  be  made  by  a  certified  pest 
control  operator.  EPA  assessed 
residential  exposure  using  the  following 
assumptions:  Maximum  application 
rates,  no  dissipation  of  residues  after  the' 
day  of  application,  and  no  dissipation  of 
residues  because  of  periodic  growth  and 
recutting  of  the  grass.  The  Agency 
believes  that  the  calculated  risks 
represent  screening  level  estimates. 
Principal  potential  routes  of  exposure  ‘ 
include  dermal  and  incidental  oral 
ingestion.  The  Agency  has  assumed  that 
most  residential  use  will  result  in  short¬ 
term  exposures  but  that  intermediate- 
term  exposures  are  also  possible.  It 
should  be  noted  that  the  new 
fluoxastrobin  uses  assessed  for  this  Final 
rule  do  not  include  any  residential  uses. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  fluoxastrobin  to 
share  a  common  mechanism  of  toxicity 
with  any  other  substances,  and 
fluoxa.strobin  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,-  EPA  has 
assumed  that  fluoxastrobin  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s* website  at  http:// 
H'ww.epa.gov/pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 


based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 

EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
The  toxicity  database  for  fluoxastrobin, 
including  acceptable  developmental 
toxicity  studies  in  rats  and  rabbits,-as 
weir  as  a  two-generation  reproduction 
toxicity  study,  provides  no  indication  of 
prenatal  and/or  postnatal  sensitivity. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

i.  The  toxicity  database  for 
fluoxastrobin  is  considered  adequate  to 
support  endpoint  selection  for  risk 
assessment  and  FQPA  evaluation.  The 
submitted  studies  are  of  good  quality 
and  provide  sufficient  information  to 
determine  whether  fluoxastrobin  poses 
a  human  health  hazard.  The  only  data 

.deficiency  that  exists  is  the  requirement 
for  additional  information  concerning 
the  mouse  subchronic  immunotoxicity 
study,  for  potential  upgrade  of  the 
study.  To  address  the  immunotoxicity 
data  requirement  as  presented  in  40  GFR 
part  158  the  Agency  has  examined  the 
entire  toxicity  database  for  fluoxastrobin 
and  drawn  the  following  conclusion: 
There  is  no  evidence  of  biologically 
relevant  effects  on  the  immune  system 
that  are  related  to  fluoxa.strobin  and  the 
overall  weight  of  the  evidence  indicates 
that  this  chemical  does  not  directly 
target  the  immune  system. 

ii.  There  is  no  indication  that 
fluoxastrobin  is  a  neurotoxic  chemical 
and  there  is  no  need  for  a 
developmental  neurotoxicity  study  or 
additional  UFs  to  account  for 
neurotoxicity. 

iii.  There  is  no  indication  of  increased 
quantitative  or  qualitative  susceptibility 
in  rats  or  rabbits  following  in  utero  and/ 
or  postnatal  exposure  to  fluoxastrobin. 

iv.  There  are  no  residual  uncertainties 
identified  in  the  exposure  database.  The 
chronic  dietary  food  exposure 
assessment  utilizes  proposed  tolerance- 
level  residues  and  100%  crop  treated 
information  for  all  commodities.  Use  of 
these  screening-level  assessment  values 
helps  ensure  that  chronic  exposures  and 
risks  will  not  be  underestimated.  EPA 
additionally  made  conservative 
(protective)  assumptions  in  the  ground 
and  surface  water  modeling  used  to 
assess  exposure  to  fluoxastrobin  in 


1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
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drinking  water.  EPA  used  similarly 
conservative  assumptions  to  assess 
residential  post-application  exposure  of 
children  as  well  as  incidental  oral 
exposure  of  toddlers  to  fluoxastrobin. 
These  assessments  will  not 
underestimate  the  exposure  and  risks 
posed  by  fluoxastrobin. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates.the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  No  adverse  effect  resulting  from 
a  single-oral  exposure  was  identified 
and  no  acute  dietary  endpoint  was 
selected.  Therefore,  fluoxastrobin  is  not 
expected  to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  fluoxastrobin 
from  food  and  water  will  utilize  38%  of 
the  cPAD  for  children  1  to  2  years  old, 
the  population  group  receiving  the 
greatest  exposure.  Based  on  the 
explanation  in  Unit  III.C.3.,  regarding 
residential  use  patterns,  chronic 
residential  exposure  to  residues  of 
r’uoxastrobin  is  not  expected. 

3.  Short-  and  intermediate-term  risk. 
Fluoxastrobin  is  currently  registered  for 
uses  that  could  result  in  both  short-  and 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic 
exposure  through  food  and  water  with 
short-  and  intermediate-term  residential 
exposures  to  fluoxastrobin.  Short-  and 
intermediate-term  aggregate  exposure 
assessments  take  into  account  short-  and 
intermediate-term  residential  exposure, 
respectively,  plus  chronic  exposure  to 
food  and  water  (considered  to  be  a 
background  exposure  level).  Because  all 
short-  and  intermediate-term 
quantitative  hazard  estimates  (via  the 
dermal  and  incidental  oral  routes)  for 


fluoxastrobin  are  based  on  the  same 
endpoint,  a  screening-level, 
conservative  aggregate  risk  assessment 
was  conducted  that  combined  the  short¬ 
term  incidental  oral  and  intermediate- 
term  exposure  estimates  (i.e.,  the 
highest  exposure  estimates).  The 
Agency  believes  that  most  residential 
exposure  will  be  short-term,  based  on 
the  use  pattern. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  the 
combined  short-  and  intermediate-term 
food,  water,  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
750  for  adult  males,  840  for  adult 
females,  and  160  for  children  1  to  2 
years  old.  For  adult  males  and  adult 
females,  residential  exposure  is  via  the 
oral  (background)  and  ddrmal  (primary) 
routes.  For  children  1  to  2  years  old, 
residential  exposure  is  via  the  oral 
(background)  and  incidental  oral  and 
dermal  (primary)  routes. 

4.  Aggregate  cancer  risk  for  the  U.S. 
population.  The  Agency  has  concluded 
that  fluoxastrobin  is  not  likely  to  be 
carcinogenic  to  humans.  Therefore 
cancer  risk  is  not  of  concern  for  this 
chemical. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children, 
from  aggregate  exposure  to  fluoxastrobin 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(liquid  chromatography/mass 
spectrometry/mass  spectrometry 
method)  is  available  to  enforce  the 
tolerance  expression.  Method  No.  00604 
is  available  for  plant  commodities  and 
Method  No.  00691,  Modification  001,  is 
available  for  animal  commodities.  The 
methods  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  currently  no  established 
Codex,  Canadian,  or  Mexican  Maximum 
Residue  Levels  (MRLs)  for  fluoxastrobin 
for  the  low-growing  berry  subgroup  13- 
07G,  soybean,  or  field  com 
commodities. 

C.  Revisions  to  Petitioned-For 
Tolerances 

EPA  converted  “corn,  field,  fodder/ 
stover”  to  “corn,  field,  stover”  to 


conform  to  the  terminology  in  the 
current  pesticide  commodity 
vocabulary.  The  Agency  also  replaced 
“corn,  field,  aspirated  grain  fractions” 
and  “soybean,  aspirated  grain  fractions” 
with  “aspirated  grain  fractions”  to 
conform  to  the  terminology  in  the 
current  pesticide  commodity 
vocabulary.  The  proposed  tolerances  of 
0.50  ppm  in  or  on  corn,  field,  aspirated 
grain  fractions  and  0.40  ppm  in  or  on 
soybean,  aspirated  grain  fractions  were 
changed  to  a  tolerance  of  20  ppm  in  or 
on  aspirated  grain  fractions  based  on 
current  guidance,  which  recommends 
that  the  established  tolerance  be  based 
on  the  aspirated  grain  fraction  that  has 
the  highest  residues.  In  this  case  it  is 
soybean.  The  soybean  highest  available 
field  trial  (HAFT)  residue  of  0.031  ppm 
multiplied  by  the  expected  processing 
factor  for  aspirated  grain  fractions  of 
61  lx  produces  calculated  expected 
residues  in  aspirated  grain  fractions  of 
18.9  ppm.  The  fluoxastrobin  tolerance 
in/on  aspirated  grain  fractions  was 
therefore  set  at  20  ppm.  The  proposed 
tolerance  of  0.40  ppm  in/on  soybean 
hulls  was  reduced  to  0.20  ppm  because 
the  HAFT  residue  for  soybean  of  0.031 
ppm  is  expected-to  concentrate  4x  in 
soybean  hulls.  This  produces  a 
calculated  residue  of  0.124  ppm  and  a 
decision  that  a  tolerance  of  0.20  ppm  is 
appropriate.  In  addition,  the 
establishment  of  tolerances  on  field  corn 
commodities  requires  that  the  tolerance 
for  indirect  and  inadvertent  residues  for 
fluoxastrobin  and  its  Z  isomer  in/on 
grain,  cereal,  forage,  fodder,  and  straw, 
group  16,  be  modified  to  apply  to  grain, 
cereal,  forage,  fodder,  and  straw,  group 
16,  except  corn  instead.  The  tolerance 
expressions  in  40  CFR  180.609  are  also 
being  modified  to  conform  to  new 
Agency  guidance  on  the  language 
tolerance  expressions  should  conform 
to,  but  this  change  does  not  have  any 
other  effect  on  the  existing  fluoxastrobin 
tolerances. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  the  combined  residues  of 
fluoxastrobin,  (lE)-[2-[[6-(2- 
chlorophenoxy)-5-fluoro-4-pyrimidinyl 
]oxy]phenyl](5,6-dihydro-l,4,2- 
dioxazin-3-yl)methanone  O- 
methyloxime  and  its  Z  isomer,  (lZ)-[2- 
[[6-(2-chlorophenoxy)-5-fluoro-4- 
pyrimidinyl]oxy]phenyl](5,6-dihydro- 
l,4,2-dioxazin-3-yl)methanone  O- 
methyloxime,  in  or  on  aspirated  grain 
fractions  at  20  ppm;  berry,  low  growing, 
subgroup  13-07G  at  1.9  ppm;  corn,  field, 
forage  at  3.0  ppm;  corn,  field,  grain  at 
0.02  ppm;  corn,  field,  stover  at  4.5  ppm; 
soybean,  forage  at  9.0  ppm;  soybean. 
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hay  at  1.2  ppm;  soybean,  hulls  at  0.20 
ppm:  and  soybean,  seed  at  0.05  ppm. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  51735, 

October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwgrk 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in  . 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Februarv  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
thelolerance  in  this  final  rule,  do- not 
require  the  issuance  of  a  proposed  nde, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 


duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104—4). 

This  action  does  not  involve  any 
technical  standards  that  w.ould  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The^Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  prpmulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director,  Registration  Division.  Office  of 
Pesticide  Progmms. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  .321(q),  346a  and  371. 

■  2.  Section  180.609  is  revi.sed  to  read  ' 
as  follows: 

§  1 80.609  Fluoxastrobin;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
establi.shed  for  residues  of  fluoxastrobin, 
including  its  metabolites  and 
degradatcs,  in  or  on  the  commodities  in 
the  table  below.  Compliance  with  the 
tolerance  levels  specified  below  is  to  be 
determined  by  measuring  only 
fluoxastrobin,  (lE)-[2-([6-(2-chloro 
phenoxy)-5-fluoro-4-pyrimidinyll 
oxylphenyll(5,6,-dihydro-l,4,2-dioxazin- 
3-yl)methanone  O-methyloxime  and  its 
Z  isomer.  (lZ)-[2-[[6-(2-chlorophenoxy)- 
5-fluoro-4-pyrimidinylloxylphenyl](5,6- 
dihydro-l,4,2-dioxazin-3-yl)methanone 


O-methyloxime,  calculated  as  the 
stoichiometric  equivalent  of 
fluoxastrobin. 


Commodity 

Parts  per  mil¬ 
lion 

Aspirated  grain  fractions  . . 

20 

Berry,  low  growing,  subgroup 

13-07G  . 

1.9 

Com,  field,  forage . 

3.0 

Com,  field,  grain  . 

0.02 

Com,  field,  stover  . 

4.5 

Leaf  petioles  subgroup  4B  ... 

4.0 

Peanut  . 

0.010 

Peanut,  hay  . ! . 

20.0 

Peanut,  refined  oil  . . 

0.030 

Soybean,  forage  . 

9.0 

Soybean,  hay . 

1.2 

Soybean,  hulls  . 

0.20 

Soybean,  seed  . 

0.05 

Tomato,  paste . 

1.5 

Vegetable,  fruiting,  group  8  .. 

1.0 

Vegetable,  tuberous  and 

' 

corm,  subgroup  1C  . 

0.010 

(2)  Tolerances  are  established  for 
residues  of  fluoxastrobin,  including  its 
metabolites  and  degradates,  in  or  on  the 
commodities  in  the  table  below. 
Compliance  with  the  tolerance  levels 
specified  below  is  to  be  determined  by 
measuring  only  fluoxastrobin,  (lE)-[2- 
[[8-(2-chlorophenoxy)-5-fluoro-4- 
pyrimidinyl]oxyjphenyl](5,6-dihydro- 

1.4.2- dioxazin-3-yl)methanone  O- 
methyloxime,  its  Z  isomer,  (lZ)-t2-[l6-(2 
-chlorophenoxy)-5-fluoro-4- 
pyrimidinylloxy]phenylj(5,6-dihydro- 

1.4.2- dioxazin-3-yl)methanone  O- 
methyloxime,  and  its  phenoxy-hydroxy 
pyrimidine,  6-(2-chlorophenoxy)-5- 
fluoro-4-pyrimidinol,  calculated  as  the 
stoichiometric  equivalent  of 
fluoxastrobin. 


Commodity 

Parts  per  mil¬ 
lion 

Cattle,  fat  . 

0.10 

Cattle,  meat  . 

.  0.05 

Cattle,  meat  byproducts  . 

0.10 

Goat,  fat . 

0.10 

Goat,  meat . 

0.05 

Goat,  meat  byproducts  . 

0.10 

Horse,  fat  . 

0.10 

Horse,  meat  . 

0.05 

Horse,  meat,  byproducts  . 

,  0.10 

Milk  . 

0.02 

Milk,  fat  . 

0.50 

Sheep,  fat  . . 

0.10 

Sheep,  meat  . 

0.05 

Sheep,  meat  byproducts  . 

0.10 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
Tolerances  are  establi.shed  for  the 
indirect  or  inadvertent  residues  of 
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fluoxastrobin,  including  its  metabolites 
and  degradates,  in  or  on  the 
commodities  in  the  table  below,  when 
present  therein  as  a  result  of  the 
application  of  fluoxastrobin  to  the 
growing  crops  listed  in  paragraph  (a)(1) 
of  this  section.  Compliance  with  the 
tolerance  levels  specified  below  is  to  be 
determined  by  measuring  only 
fluoxastrobin,  (lE)-(2-[[6-(2- 
chlorophenoxy)-5-fluoro-4-pyrimidinyl] 
oxy]phenyl](5,6-dihydro-l,4,2-dioxazin- 
3-yl)methanone  O-methyloxime  and  its 
Z  isomer,  (lZ)-[2-[[6-(2-chlorophenoxy)- 
5-fluoro-4-pyrimidinyl]oxy]phenyl](5,6- 
dihydro-1 ,4 ,2-dioxazin-3-yl)methanone 


O-methyloxime,  calculated  as  the 
stoichiometric  equivalent  of 
fluoxastrobin. 

1 

Commodity 

Parts  per  mil¬ 
lion 

Alfalfa,  forage  . 

0.050 

Alfalfa,  hay . . 

0.10 

Cotton,  gin  byproducts  . 

0.020 

Grain,  cereal,  forage,  fodder, 

and  straw,  group  16,  ex- 

cept  com  !. . 

0.10 

Grass,  forage . 

0.10 

Grass,  hay  . 

0.50 

Vegetable,  foliage  of  legume, 

group  7 . , . 

0.050 

[FR  Doc.  E9-30039  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2008-0276;  FRL-8800-8] 
Prosulfuron;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  prosulfuron 
and  its  metabolites  and  degradates  in  or 
on  cereal  grain  commodities.  Syngenta 
Crop.Protection,  Inc.  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 
DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  l.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0276.  All  documents  in  the 
docket  are  lifted  in  the  docket  index 


available  at  http://www.regulations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in'Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Stanton,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460—0001;  telephone  number: 

(703)  305-5218;  e-mail  address: 
stanton.susan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Electronic  Access  to 
Other  Related  Information? 

You  may  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 


regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://wv\n\'.gpoaccess.gov/ecfr. 

To  access  the  OPPTS  harmonized  test 
guidelines  referenced  in  this  document 
electronically,  please  go  to  http:// 
www.epa.gov/oppts  and  select  “Test 
Methods  &  Guidelines”  on  the  left-side 
navigation  menu. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2008-0276  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2008-0276,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-lfne 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 

.  (8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 
Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  August  13, 
2008  (73  FR  47186)  (FRL-8375-8),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of  a 
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pesticide  petition  (PP  5F4469)  by 
Syngenta  Crop  Protection,  Inc.,  PO  Box 
18300,  Greensboro,  NC  27419.  The 
petition  requested  that  40  CFR  180.481 
be  amended  by  establishing  tolerances 
for  residues  of  the  herbicide 
prosulfuron,  1  -(4-methoxy-6-methyl- 
triazin-2-yl)-3-[2-(3 ,3 ,3-trifluoropropyl)- 
phenylsulfonyl]-urea,  in  or  on  field  and 
popcorn  grain,  fodder,  and  forage  at  0.01 
parts  per  million  (ppm);  cereal  grains 
group  (except  rice  and  wild  rice),  fodder 
at  0.01  ppm;  forage  at  0.10  ppm;  grain 
at  0.01  ppm;  hay  at  0.20  ppm;  straw  at 
0.02  ppm;  cattle,  goat,  hog,  horse,  sheep 
fat,  kidney,  liver,  meat,  and  meat 
byproducts  at  0.05  ppm;  and  milk  at 
0.01  ppm.  That  notice  referenced  a 
summary  of  the  petition  prepared  by 
Syngenta  Crop  Protection,  the  registrant, 
which  is  available  to  the  public  in  the 
docket,  http://www.regulations.gov. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
determined  that  corn  and  livestock 
commodity  tolerances  proposed  in  the 
petition  are  not  required.  EPA  has  also 
revised  the  cereal  grain  cortimodity 
terms  and  the  tolerance  expression  for 
prosulfuron.  The  reasons  for  these 
changes  are  explained  in  Unit  IV.C. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including  ' 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue....” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 


aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  prosulfuron 
and  its  metabolites  and  degradates  on 
grain,  cereal,  forage,  fodder,  and  straw, 
group  16,  except  rice,  fodder  at  0.01 
ppm;  grain,  cereal,  forage,  fodder,  and 
straw,  group  16,  except  rice,  forage  at 
0.10  ppm;  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  rice,  hay  at 
0.20  ppm;  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  rice,  straw 
at  0.02  ppm;  and  grain,  cereal,  group  15, 
except  rice  at  0.01  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  thtf 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Toxicology  studies  indicate  that 
prosulfuron  has  minimal  toxicity  under 
acute  exposure  conditions  and  that  it  is 
not  a  skin  or  eye  irritant  or  dermal 
sensitizer.  In  chronic  and  subchronic 
studies  with  prosulfuron,  some 
treatment-related  effects  were  observed, 
most  commonly  effects  on  body  weight. 
Evidence  of  neurotoxicity  was  also 
observed  in  gavage  studies.  Effects 
consistent  with  neurotoxicity  (primarily 
gait  and  sensorimotor  effects)  were 
observed  in  rabbits  in  the 
developmental  toxicity  range-finding 
study  and  in  rats  in  the  acute 
neurotoxicity  screening  study.  However, 
neurotoxic  effects  were  not  observed' 
following  oral  exposure  to  prosulfuron, 
and  there  was  no  evidence  from  the 
developmental  and  reproductive  studies 
of  increased  susceptibility  to  these 
effects  in  rat  or  rabbit  fetuses  or  > 
offspring. 

Previously,  EPA  classified 
prosulfuron  as  a  Group  D  Chemical 
(“Not  Classifiable  as  to  Human 
Carcinogenicity”),  a  classification 
consistent  with  the  cancer  guidelines  in 
effect  at  the  time  (1995).  This 
classification  was  based  on  the  lack  of 
evidence  of  carcinogenicity  in  male  or 
female  mice  at  the  limit  dose  and 
equivocal  evidence  of  carcinogenicity  in 
female  rats.  In  female  rats,  there  was 
suggestive  evidence  of  a  possible 
treatment-related  increase  in  the 
incidence  i)f  adenocarcinomas  of  the 
mammary  glands  at  the  mid  dose  but 
not  at  the  high  dose.  This  lack  of  dose- 
response  (i.e.  the  relatively  limited 
response  in  the  high  dose  group  and  a 


more  pronounced  response  in  the 
middle-dose  group)  along  with  the  lack 
of  evidence  of  carcinogenicity  in  mice 
and  the  lack  of  evidence  for  in  vivo  or 
in  vitro  mutagenicity  lowered  the 
concern  for  the  carcinogenic  potential  of 
prosulfuron.  EPA  has  reviewed  this 
evidence  under  the  current  2005 
guidelines  for  Carcinogen  Risk 
Assessment  and  concluded  that 
Prosulfuron  should  be  classified  as  “Not 
Likely  to  Be  Carcinogenic  to  Humans.” 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  prosulfuron  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effecf-level  (LOAEL)  from  the 
toxicity  studie’s  can  be  found  at  http:// 
www.regulations.gov  in  the  document 
titled  “Prosulfuron.  Revised  Human 
Health  Risk  Assessment  for  the 
Proposed  Establishment  of  Permanent 
Tolerances  for  Uses  in/on  Cereal  Grains 
(Crop  Group  15),  Except  Rice”,  page  33 
in  docket  ID  number  EPA-HQ-OPP- 
2008-0276.  • 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for  • 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for^acute 
and  chronic  dietary  risks  bycomparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-term,  intermediate-term, 
and  chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOG). 
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For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http:/ /w\vw. epa.gov/ 
pesticides/ factsheets/riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  prosulfuron  used  for 
human  risk  assessment  can  be  found  at 
http://\\'ww.regulations.gov  in  the 
document  titled  “Prosulfuron.  Revised 
Human  Health  Risk  Assessment  for  the 
Proposed  Establishment  of  Permanent 
Tolerances  for  Uses  in/on  Cereal  Grains 
(Crop  Group  15),  Except  Rice”,  page  17 
in  docket  ID  number  EPA-HQ-OPP- 
2008-0276. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  prosulfuron,  EPA 
considered  exposure  under  the 
petitioned-for  tolerances.  There  are  no 
other  tolerances  currently  in  effect  for 
prosulfuron.  Temporary  tolerances  on 
cereal  grains  and  livestock  commodities 
expired  on  December  31,  1999.  EPA  is 
establishing  permanent  tolerances  on 
cereal  grain  commodities  in  this  action 
but  has  determined  that  livestock 
tolerances  are  unnecessary,  since  there 
is  no  expectation  of  finite  residues  in 
livestock  commodities  from 
prosulfuron’s  use  on  cereal  grains.  EPA 
assessed  dietary  exposures  from 
prosulfuron  in  food  as  follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure. 

In  estimating  acute  dietary  exposure, 
EPA  used  food  consumption 
information  from  the  U.  S.  Department 
of  Agriculture  (USDA)  1994-1996  and 
1998  Nationwide  Continuing  Surveys  of 
Food  Intake  by  Individuals  (CSFII).  As 
to  residue  levels  in  food,  EPA  assumed 
that  residues  are  present  in  cereal  grains 
at  the  tolerance  level  and  that  100%  of 
cereal  grains  are  treated  with 
prosulfuron. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  USDA  1994-1996  and  1998 
CSFII.  As  to  residue  levels  in  food,  EPA 
assumed  that  residues  are  present  in 
cereal  grains  at  the  tolerance  level  and 


that  100%  of  cereal  grains  are  treated 
with  prosulfuron. 

iii.  Cancer.  Based  on  the  results  of 
carcinogenicity  studies  in  rats  and  mice, 
EPA  does  not  expect  prosulfuron  to 
pose  a  cancer  risk.  Therefore,  an 
exposure  assessment  to  evaluate  cancer 
risk  is  unnecessary  for  this  chemical. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  EPA  did 
not  use  anticipated  residue  or  PCT 
information  in  the  dietary  assessment  ' 
for  prosulfuron.  Tolerance  level 
residues  and  100%  CT  were  assumed 
for  all  food  commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  prosulfuron  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
transport  characteristics  of  prosulfuron. 
Further  information  regarding  EPA 
drinking  water  models  used  in  pesticide 
exposure  assessment  can  be  found  at 
http://www.epa.gov/oppefedl/models/ 
wa  ter /in  dex.htm. 

Based  on  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
prosulfuron  for  acute  exposures  are 
estimated  to  be  1.872  parts  per  billion 
(ppb)  for  surface  water  and  0.655  ppb 
for  ground  water.  The  EDWCs  for 
chronic  exposures  for  non-cancer 
assessments  are  estimated  to  be  0.583 
ppb  for  surface  water  and  0.655  ppb  for 
ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
acute  dietary  risk  assessment,  the  water 
concentration  value  of  1.872  ppb  was 
used  to  assess  the  contribution  to 
drinking  water.  For  chronic  dietary  risk 
assessment,  the  water  concentration  of ' 
value  0.655  ppb  was  used  to  assess  the 
contribution  to  drinking  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  best  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Prosulfuron  is  not  registered  for  any 
specific  use  patterns  that  would  result 
in  residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDflA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 


cumulative  effects  of  a  peu'ticular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  prosulfuron  to 
share  a  common  mechanism  of  toxicity 
with  any  other  substances,  and 
prosulfuron  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has 
assumed  that  prosulfuron  does  not  have 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
WWW.  epa  .gov/ pestici  des/cumula  ti  ve. 


1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicity 
database  for  prosulfuron  includes  a 
developmental  toxicity  study  in  the  rat, 
two  developmental  toxicity  studies  and 
a  range-finding  developmental  study  in 
the  rabbit,  and  a  2-generation 
reproduction  toxicity  study  in  the  rat. 
There  was  no  evidence  of  increased 
susceptibility  of  fetuses  or  offspring  in 
any  of  these  studies. 

"There  were  no  maternal  or  fetal  effects 
observed  at  any  dose  in  the  first  of  two 
rabbit  developmental  toxicity  studies.  In 
the  second  rabbit  study  and  in  the  rat 
developmental  toxicity  study,  a  dose- 
related  increase  in  small  fetuses  and 
skeletal  effects  was  observed,  biit  only 
in  the  presence  of  maternal  toxicity 
(decreased  body  weight  gain  in  the  rat 
study;  and  increases  in  aborticfns, 
decreases  in  food  consumption  and 
decreased  mean  body  weight  gain  in  the 
rabbit  study). 

In  the  developmental  range-finding 
study  in  rabbits,  maternal  effects 
consistent  with  neurotoxicity 
(hypoactivity,  muscle  weakness  and 


D.  Safety  Factor  for  Infants  and 
Children 
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incoordination  of  limbs/ataxia)  were 
observed  at  all  doses  tested.  Sciatic 
nerve  degeneration  and  white  matter 
degeneration  of  the  spinal  cord  were 
also  observed  at  higher  dose  levels. 

There  was  no  evidence  of  neurotoxicity 
to  fetuses  or  offspring  observed  in  any 
of  the  developmental  or  reproduction 
toxicity  studies. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

i.  The  toxicity  database  for 
prosulfuron  is  adequate  to  assess 
prenatal  and  postnatal  toxicity.  In 
accordance  with  part  158  Toxicology 
Data  requirements,  an  immunotoxicity 
study  (870.7800)  is  required  for 
prosulfuron.  In  the  absence  of  specific 
immunotoxicity  studies,  EPA  has 
examined  the  available  prosulfuron 
toxicity  data  for  evidence  of 
immunotoxic  effects.  No  evidence  of 
immunotoxicity  was  fotmd.  Due  to  the 
lack  of  evidence  of  immunotoxicity  for 
prosulfuron  in  available  studies,  EPA 
does  not  believe  that  conducting 
immunotoxicity  testing  will  result  in  a 
NOAEL  less  than  the  chronic  NOAEL  of 
5.3  milligrams/kilograms  (mg/kg) 
bodyweight/day  (bw/day)  already  . 
established  for  prosulfuron,  and  an 
additional  database  uncertainty  factor  is 
not  needed  to  account  for  the  lack  of 
this  study. 

ii.  Although  there  was  evidence  of 
neurotoxicity  following  gavage  exposure 
to  prosulfuron  in  the  rat  (ataxia, 
decreased  motor  activity,  decreased 
body  temperature,  impaired  gait  and 
righting  reflex)  and  in  the  pregnant 
rabhit  (ataxia,  hypoactivity, 
neuropathology),  there  is  low  concern 
for  these  effects.  The  findings  were 
observed  only  at  high  doses  (at  or  above 
250  mg/kg/day)  following  gavage  dosing 
and  were  not  observed  following  dietary 
exposure  to  levels  up  to  628  mg/kg/day. 
For  example,  the  acute  neurotoxicity 
study  in  rats  involved  gavage  dosing 
and  showed  neurotoxic  effects  at  250 
mg/kg/day  but  the  subchronic 
neurotoxicity  study  in  rats  which  did 
not  involve  gavage  dosing  did  not  show 
neurotoxic  effects  at  the  highest  dose 
tested  (628/313  male/female  (M/F)  mg/ 
kg/day).  The  neurotoxicity  findings  in 
the  pregnant  rabbit  were  observed  at  a 
dose  causing  death,  abortions  and 
systemic  toxicity,  and  the 
neuropathology  did  not  show  a  dose- 
response.  Furthermore,  there  was  no 
evidence  for  neurotoxicity  in  offspring 
in  the  developmental  studies  or  in  the 
rat  reproduction  study,  and  increased 
prenatal  and/or  postnatal  susceptibility 


was  not  observed.  Based  on  these 
considerations,  EPA  has  concluded  that 
a  developmental  neurotoxicity  (DNT) 
study  is  not  required  for  prosulfuron 
and  an  additional  uncertainty  factor  is 
not  needed  to  account  for  potential 
neurotoxicity. 

iii.  There  is  no  evidence  that 
prosulfuron  results  in  increased 
su.sceptibility  in  in  utero  rats  or  rabbits 
in  the  prenatal  developmental  .studies  or 
in  young  rats  in  the  2-generation 
reproduction  study. 

iv.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  dietary  food  exposure  assessments 
were  performed  based  on  100%  CT  and 
tolerance-level  residues.  EPA  made 
conservative  (protective)  assumptions  in 
the  ground  water  and  surface  water 
modeling  used  to  assess  exposure  to 
prosulfuron  in  drinking  water. 
Prosulfuron  is  not  registered  for 
residential  uses.  These  assessments  will 
not  underestimate  the  exposure  and 
risks  posed  by  prosulfuron. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates’ 
to  the  aPAD  and  cPAD,  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short¬ 
term,  intermediate-term,  and  chronic- 
term  risks  are  evaluated  by  comparing 
the  estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  Using  the  exposure  • 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  and  water  to 
prosulfuron  will  occupy  less  than  1%  of 
the  aPAD  for  the  general  population  and 
all  population  subgroups,  including 
infants  and  children’s  subgroups. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  prosulfuron 
from  food  and  water  will  utilize  less 
than  1  %  of  the  aPAD  for  the  general 
population  and  all  population 
subgroups,  including  infants  and 
children’s  subgroups.  There  are  no 
residential  uses  for  prosulfuron. 

3.  Short-term  ana  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposure  take  into  account 


short-term  or  intermediate-term 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Prosulfuron  is  not  registered  for  any  use 
patterns  that  would  result  in  residential 
exposure.  Therefore,  the  rhort-term  or 
intermediate-term  aggregate  risk  is  the 
sum  of  the  risk  from  exposure  to 
prosulfuron  through  food  and  water  and 
will  not  be  greater  than  the  chronic 
aggregate  risk. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Based  on  a  lack  of  evidence 
for  carcinogenicity  in  mice  and  rats 
following  long-term  dietary 
administration,  prosulfuron  is  nol 
expected  to  pose  a  cancer  risk. 

5.  Deterirtination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  prosulfuron 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
“(high-performance  liquid 
chromatography  (HPLC))  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

No  CODEX  maximum  residue  limits 
have  been  established  for  prosulfuron. 

C.  Revisions  to  Petitioned-For 
Tolerances 

EPA  has  determined  that  the  com  and 
livestock  commodity  tolerances 
proposed  in  the  petition  are  not 
required.  Field  corn  and  popcorn  are 
membefs  of  the  Crop  Group  15  (cereal 
grains);  therefore,  residues  on  corn 
commodities  will  be  covered  by  the 
cereal  grains  (group  15)  tolerances. 
Tolerances  are  not  required  for  livestock 
commodities  because  there  is  no 
expectation  of  finite  residues  in 
livestock  commodities  from  the  use  of 
prosulfuron  on  cereal  grains.  EPA  has 
also  revised  the  cereal  grain  commodity 
temis  to  agree  with  the  Agency’s  Food 
and  Feed  Commodity  Vocabulary. 

Finally,  EPA  has  revised  the 
prosulfuron  tolerance  expression  to 
clarify  the  chemical  moieties  that  are 
covered  by  the  tolerances  and  specify 
how  compliance  with  the  tolerances  is 
to  be  measured.  The  revised  tolerance 
expression  makes  clear  that  the 
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tolerances  cover  residues  of  prosulfuron 
and  its  metabolites  and  degradates,  but 
that  compliance  with  the  tolerance 
levels  will  be  determined  by  measuring 
only  prosulfuron,  l-(4-methoxy-6- 
methyl-triazin-2-yl)-3-[2-(3,3,3- 
trifluoropropyl)-phenylsulfonyl]-urea, 
in  or  on  the  commodities. 

EPA  has  determined  that  it  is 
reasonable  to  make  this  change  final 
without  prior  proposal  and  opportunity 
for  comment,  because  public  comment 
is  not  necessary,  in  that  the  change  has 
no  substantive  effect  on  the  tolerance, 
but  rather  is  merely  intended  to  clarify 
the  existing  tolerance  expression. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  prosulfuron  and  its 
metabolites  and  degradates  in  or  on 
grain,  cereal,  forage,  fodder,  and  straw, 
group  16,  except  rice,  fodder  at  0.01 
ppm;  grain,  cereal,  forage,  fodder,  and 
straw,  group  16,  except  rice,  forage  at 
0.10  ppm;  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  rice,  hay  at 
0.20  ppm;  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  rice,  straw 
at  0.02  ppm;  and  grain,  cereal,  group  15,  • 
except  rice  at  0.01  ppm.  Compliance 
with  these  tolerances  will  be 
determined  by  measuring  only 
prosulfuron,  1  -(4-methoxy-6-methyl- 
triazin-2-yl)-3-[2-(3,3,3-trifluoropropyl)- 
phenylsulfonyl]-urea,  in  or  on  the 
commodities. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  Under 
Executive  Order  12866,  this  final  ruleds 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 


Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 


List  of  Subjects  in  40  CFR  Part  180  ' 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.481  is  revised  to  read 
as  follows: 

§  180.481  Prosulfuron;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
prosulfuron  and  its  metabolites  and 
degradates  in  or  on  the  commodities  in 
the  table  below.  Compliance  with  the 
tolerance  levels  specified  in  the  table 
belovv  is  to  be  determined  by  measuring 
only  prosulfuron,  l-(4-methoxy-6- 
ntethyl-triazin-2-yl)-3-[2-(3,3,3- 
trifluoropropyl)-phenylsulfonyl]-urea, 
in  or  on  the  commodity. 


Commodity 

Parts  per  million 

Grain,  cereal,  forage. 

fodder,  and  straw. 

group  16,  except  rice, 
fodder  . 

0.01 

Grain,  cereal,  forage, 
fodder,  and  straw, 
group  16,  except  rice, 
forage . . . 

0.10 

Grain,  cereal,  forage, 
fodder,  and  straw, 
group  16,  except  rice, 
hay  . . . 

0.20 

Grain,  cereal,  forage, 
fodder,  and  straw, 
group  16,  except  rice, 
straw . 

0.02 

Grain,  cereal,  group  15, 
except  rice . 

0.01 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registration.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  E9-30194  Filed  12-17-09;  8:45  am] 
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AGENCY  pesticide  manufacturer.  Potentially  submit  a  copy  of  the  filing  that  does  not 

affected  entities  may  include,  but  are  contain  any  CBI  for  inclusion  in  the 
40  CFR  Part  180  not  limited  to  those  engaged  in  the  public  docket  that  is  described  in 


[EPA-HQ-OPP-2008-0811;  FRL-8799-1] 

Mesotrione;  Pesticide  Toierances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  mesotrione  in 
or  on  soybean,  seed.  Syngenta  Crop 
Protection  requested  this  tolerance 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  l.C.  of  the 
SUPPLEMENTARY  INFORMATION  ). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0811.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://ivw\v.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statqte. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Miller,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6224;  e-mail  address: 
miIIer.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 


following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in, determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
www.regulations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 

To  access  the  OPPTS  Harmonized  Test 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/oppts/  and  select  “Test 
Methods  &  Guidelines”  in  the  left  side 
margin  menu. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  .section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  mu.st  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2008-0811  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
,’equests  must  be  in  writing,  and  must  be 
jnailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 


ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  bv  docket  ID  number  EPA- 
HQ-OPP-2608-O8 1 1 ,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,’ 1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805, 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  December  3, 
2008  (73  FR  73648)  (FRL-8391-3).  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of  a 
pesticide  petition  (PP  8F7456)  by 
Syngenta  Crop  Protection,  Inc.,  P.O.  Box 
18300,  Greensboro,  NC  27419.  The 
petition  requested  that  40  CFR  180.571 
be  amended  by  establishing  tolerances 
for  residues  of  the  herbicide, 
mesotrione,  in  or  on  soybeans  at  0.01 
parts  per  million  (ppm).  That  notice 
referenced  a  summary  of  the  petition 
prepared  by  Syngenta  Crop  Protection, 
the  registrant,  which  is  available  to  the 
public  in  the  docket,  http:// 

\^’Wi\'. regulations. gov.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

To  harmonize  with  the  Food  and  Feed 
Commodity  Vocabulary,  http:// 
v\’ww.epa.gov/opphed01/foodfeed/ 
index.htm/,  EPA  has  amended  the 
commodity  listing  to  read:  Soybean, 
seed  at  0.01  ppm. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
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defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(bK2KC)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.” 

Consistent  with  section  408(b){2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  mesotrione, 
including  its  metabolites  and 
degradates,  in  or  on  soybean,  seed  at 
0.01  ppm.  Compliance  with  the 
tolerance  level  is  to  be  determined  by 
measuring  only  mesotrione,  2-[4- 
(methylsulfonyl)-2-nitrobenzoyl]-l,3- 
cyclohexanedione,  in  the  raw 
agricultural  commodity.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Mesotrione  has  a  low  acute  toxicity 
via  the  oral,  dermal,  and  inhalation 
routes.  It  is  a  mild  eye  irritant,  but  is  not 
a  dermal  irritant  or  a  dermal  sensitizer. 
In  subchronic  and  chronic  oral  studies, 
ocular  lesions,  liver  and  kidney  effects, 
and/or  body  weight  decrements  were 
the  major  adverse  effects  seen  in  the  rat, 
mouse,  and  dog.  Plasma  tyrosine  levels 
were  increased  in  the  rat,  mouse  and 
dog  in  the  chronic  and  reproduction 
studies  in  which  levels  were  measured. 
The  ocular,  liver  and  kidney  effects  are 
believed  to  be  mediated  by  the  high 
tyrosine  levels  in  the  blood  caused  by 
inhibition  of  the  enzyme  HPPD.  Even 
though  the  rat  is  the  most  sensitive 


species  to  this  effect  compared  to  the 
dog  and  the  mouse,  EPA  concluded  that 
the  mouse  is  a  more  appropriate  model 
for  assessing  human  risk  than  is  the  rat. 

There  was  no  evidence  of 
carcinogenic  potential  in  either  the  rat 
chronic  toxicity/carcinogenicity  or 
mouse  carcinogenicity  studies  and  no 
concern  for  mutagenicity.  No  evidence 
of  neurotoxicity  or  neuropathology  was 
seen  in  the  acute  and  subchronic 
neurotoxicity  studies.  In  the  multi¬ 
generation  mouse  reproduction  study, 
one  first  generation  male  and  one  first 
generation  female  had  retinal 
detachment  with  marked  cataractous 
changes  at  the  highest  dose  tested 
(>1,000  mg/kg/day).  In  the  subchronic 
toxicity  dog  study,  the  highrdose 
females  had  decreased  absolute  and 
relative  brain  weights;  however,  no 
microscopic  abnormalities  were  noted 
in  any  brain  tissues  from  the  high-dose 
group  and  effect  was  not  observed  in  the 
chronic  toxicity  dog  study.  There  is 
some' concern  about  the  effects  of 
elevated  plasma  tyrosine  levels  on  the 
developing  nervous  system  in  children 
due  to  a  report  that  some  patients  with 
tyrosinemia  III  (an  autosomal  recessive 
disorder  in  which  HPPD  is  deficient) 
were  presented  with  mental  retardation 
or  neurological  symptoms.  There  was 
evidence  of  increased  susceptibility  of 
rats,  mice  and  rabbits  to  in  utero  and/ 
or  post-natal  exposure  to  mesotrione. 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  mesotrione  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  at  http:// 
www.regulations.gov  in  the  document 
“Mesotrione:  Human  Health  Risk 
Assessment  for  Section  3  New  Uses  on 
Soybeans”  in  docket  ID  number  EPA- 
HQ-OPP-2008-0811.  Additionally, 
mesotrione  toxicological  data  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  June  21,  2001 
(66  FR  33187)  (FRL-6787-7). 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  inay  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 


risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
,exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http://www.epa.gpv/ 
pestici  des/factsh  eets/riskassess.htm . 

A  summary  of  the  toxicological 
endpoints  for  mesotrione  used  for 
human  risk  assessment  is  discussed  in 
“Mesotrione:  Human  Health  Risk 
Assessment  for  Section  3  New  Uses  on 
Soybeans”  in  docket  ID  number  EPA- 
HQ-OPP-2008-0811.  Additionally, 
mesotrione  toxicological  data  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  June  21,  2001 
(66  FR  33187)  (FRL-6787-7) 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  mesotrione,  EPA  considered 
exposure  under  the  petitioned-for 
tolerances  as  well  as  all  existing 
mesotrione  tolerances  in  40  CFR 
180.571.  EPA  assessed  dietary 
exposures  from  mesotrione  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure. 

No  such  effects  were  identified  in  the 
toxicological  studies  for  mesotrione; 
therefore,  a  quantitative  acute  dietary 
exposure  assessment  is  unnecessary. 
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ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  USDA  1994-1996  and  1998 
nationwide  Continuing  Surveys  of  Food 
Intake  hy  Individuals  (CSFII).  As  to 
residue  levels  in  food,  EPA  assumed 
that  all  foods  were  treated  for  which 
there  are  proposed  and  established 
tolerances  and  that  all  the  foods  contain 
tolerance-level  residues. 

iii.  Cancer.  Mesotrione  was  negative 
for  carcinogenicity  in  feeding  studies  in 
rats  and  mice  and  was  classified  as  “not 
likely”  to  be  a  human  carcinogen. 
Therefore,  a  quantitative  exposure 
assessment  to  evaluate  cancer  risk  is 
unnecessary. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  mesotrione  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
transport  characteristics  of  mesotrione. 
Further  information  regarding  EPA 
drinking  water  models  used  in  pesticide 
exposure  assessment  can  be  found  at 
http://\\'ww.epa.gov/oppefed  1  /models/ 
water/ index.htm. 

Based  on  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models  for  the  experimental  use 
permit  issued  for  an  experimental 
program  with  mesotrione  on  .soybeans 
{lOO-EUP-114),  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
mesotrione  for  chronic  exposures  are 
estimated  to  be  5.1  parts  per  billion 
(ppb)  for  surface  water  and  0.54  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Mesotrione  is  currently  registered  for 
the  following  uses  that  could  result  in 
residential  exposures:  Golf  course, 
commercial  and  residential  turf.  EPA 
assessed  residential  exposure  using  the 
following  assumptions:  Residential 
adult  handlers  (dermal  and  inhalation) 
as  well  as  postapplication  exposure  to 
adults  (dermal),  youths  (dermal),  and 
toddlers  (dermal  and  incidental  oral)  to 
residues  on  treated  grass  was  assessed. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 


cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

Mesotrione,  pyrasulfotole, 
isoxaflutole  and  topramezone  belong  to 
a  class  of  herbicides  that  inhibit  the 
liver  enzyme,  4-hydroxyphenylpyruvate 
dioxygenase  (HPPD),  which  is  involved 
in  the  catabolism  (metabolic 
breakdown)  of  tyrosine  (an  amino  acid 
derived  from  proteins  in  the  diet). 
Inhibition  of  HPPD  can  result  in 
elevated  tyrosine  levels  in  the  blood,  a 
cbndition  called  tyrosinemia.  HPPD- 
inhibiting  herbicides  have  been  found  to 
cause  a  number  of  toxicities  in 
laboratory  animal  studies  including 
ocular,  developmental,  liver  and  kidney 
effects.  Of  these  toxicities,  it  is  the 
ocular  effect  (corneal  opacity)  that  is 
highly  correlated  with  the  elevated  . 
blood  tyrosine  levels.  In  fact,  rats  dosed 
with  tyrosine  alone  show  ocular 
opacities  similar  to  those  seen  with 
HPPD  inhibitors.  Although  the  other 
toxicities  may  be  associated  with 
chemically-induced  tyrosinemia,  other 
mechanisms  may  also  be  involved. 

There  are  marked  differences  among 
species  in  the  ocular  toxicity  associated 
with  inhibition  of  HPPD.  Ocular  effects ' 
following  treatment  with  HPPD 
inhibitor  herbicides  are  seen  in  the  rat 
but  not  in  the  mouse.  Monkeys  also 
seem  to  be  recalcitrant  to  the  ocular 
toxicity  induced  by  HPPD  inhibition. 
One  explanation  of  this  species-specific 
response  in  ocular  opacity  may  be 
related  to  the  species  differences  in  the 
clearance  of  tyrosine.  A  metabolic 
pathway  exists  to  remove  tyrosine  from 
the  blood  that  involves  a  liver  enzyme 
called  tyrosine  aminotransferase  (TAT). 
In  contrast  to  rats  where  ocular  toxicity 
is  observed  following  exposure  to 
HPPD-inhibiting  herbicides,  mice  and 
humans  are  unlikely  to  achieve  the 
levels  of  plasma  tyrosine  necessary  to 
produce  ocular  opacities  because  the 
activity  of  TAT  in  these  species  is  much 
greater  compared  to  rats.  HPPD 
inhibitors  (e.g.,  nitisinone)  are  u.sed  as 
an  effective  therapeutic  agent  to  treat 
patients  suffering  from  rare  genetic 
diseases  of  tyrosine  catabolism. 
Treatment  starts  in  childhood  but  is 
often  sustained  throughout  patient’s 
lifetime.  The  human  experience 
indicates  that  a  therapeutic  dose  (1  mg/ 
kg/day  dose)  of  nitisinone  has  an 
excellent  safety  record  in  infants, 
children  and  adults  and  that  serious 
adverse  health  outcomes  have  not  been 
observed  in  a  population  followed  for 
approximately  a  decade.  Rarely,  ocular 
effects  are  seen  in  patients  with  high 
plasma  tyrosine  levels;  however,  these 
effects  are  transient  and  can  be  readily 


reversed  upon  adherence  to  a  restricted 
protein  diet.  This  indicates  that  an 
HPPD  inhibitor  in  and  of  itself  cannot 
easily  overwhelm  the  tyrosine-clearance 
mechanism  in  humans. 

Therefore,  exposure  to  environmental 
residues  of  HPPD-inhibiting  herbicides 
are  unlikely  to  result  in  the  high  blood 
levels  of  tyrosine  and  ocular  toxicity  in 
humans  due  to  an  efficient  metabolic 
process  to  handle  excess  tyrosine.  The 
Agency  continues  to  study  the  complex 
relationships  between  elevated  tyrosine 
levels  and  biological  effects  in  various 
species.  Nonetheless,  as  a  worst  case 
scenario,  EPA  has  assessed  aggregate 
exposure  to  mesotrione  based  on-ocular 
effects  in  rats.  For  similar  reasons,  a 
semi-quantjtative  screening  cumulative 
assessment  was  conducted  using  the  rat 
ocular  effects  and  100%  crop  treated 
information.  The  results  of  this 
screening  analysis  did  not  indicate  a 
concern.  In  the  future,  assessments  of 
HPPD-inhibiting  herbicides  will 
consider  more  appropriate  models  and 
cross  species  extrapolation  methods.  For 
additional  information  regarding  EPA’s 
efforts  to  determine  which  chemicals 
have  a  common  mechanism  of  toxicity 
and  to  evaluate  the  cumulative  effects  of 
such  chemicals,  see  EPA’s  website  at 
http  ://www.  epa  .gov/ pest  id  des/ 
cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 

■  safety  for  infants  and  children  in  the. 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  quantitative  evidence  of 
increased  susceptibility  of  the  young  in 
the  oral  prenatal  developmental  toxicity 
studies  in  rats,  mice,  and  rabbits  and  in 
the  multi-generation  reproduction  study 
in  mice.  Quantitative  evidence  of 
increased  susceptibility  was  not 
demonstrated  in  the  multi-generation 
reproduction  study  in  rats.  The  ocular 
discharge  seen  in  the  reproductive  study 
in  mice  provided  a  highly  conservative 
endpoint  at  7,000  ppm.  There  is  a  well 
characterized  NOAEL  protecting 
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offspring  in  the  developmental  and 
reproductive  studies  in  mice  (relevant 
species  for  human-health  risk 
assessment).  The  endpoints  and  dose 
selected  for  the  RfD,  as  well  as 
incidental  exposure  assessments,  will  be 
protective  of  the  effects  seen  in  the 
developmental  toxicity  study  in  rabbits. 

3.  Conclusion.  EPA  concluded  that  an 
additional  FQPA  SF  is  needed  to 
address  uncertainty  due  to  reliance  on 
a  LOAEL  from  the  mouse  two- 
generation  reproduction  study  in 
establishing  the  POD  for  mesotrione. 
Nonetheless,  EPA  determined  that  there 
is  reliable  data  showing  that  the  default 
additional  safety  factor  value  of  lOX  can 
be  safely  reduced  to  3X.  This  conclusion 
is  based  on  the  following; 

i.  The  toxicity  database  for  mesotrione 
is  complete,  except  for  immunotoxicily 
testing  and  a  deficiency  in  the  mouse 
two-generation  reproduction  study  (lack 
of  a  NOAEL).  EPA  began  requiring 
functional  immunotoxicity  testing  of  all 
food  and  non-food  use  pesticides  on 
December  26,  2007.  These  studies  are 
not  yet  available  for  mesotrione.  In  the 
absence  of  specific  immunotoxicity 
studies,  EPA  has  evaluated  the  available 
mesotrione  toxicity  data  to  determine 
whether  an  additional  database 
uncertainty  factor  is  needed  to  account 
for  potential  immunotoxicity  of 
mesotrione.  There  was  no  evidence  of 
adverse  effects  on  the  organs  of  the 
immune  system  in  any  study  with 
mesotrione.  Based  on  these 
considerations,  EPA  does  not  believe 
that  conducting  a  special  test  guideline 
series,  870.7800  immunotoxicity  study 
will  result  in  a  point  of  departure  less 
than  the  LOAEL  of  2.1  mg/kg/day  used 
in  calculating  the  cPAD  for  mesotrione; 
therefore,  an  additional  database 
uncertainty  factor  is  not  needed  to 
account  for  potential  immunotoxicity. 

ii.  The  LOAEL  used  to  establish  the 
level  of  concern  "is  based  on 
tyrosineanemia  in  mice  caused  by 
excess  tyrosine  in  the  blood.  Mesotrione 
can  lead  to  excess  tyrosine  because  it  * 
inhibits  the  liver  enzyme  HPPD  which 
metabolically  breaks  down  tyrosine, 
ryrosine  can  also  be  removed  ft'om  the 
blood  by  the  activity  of  tyrosine 
aminotransferase  (TAT).  EPA  reviewed 
comparative  data  on  TAT  in  the  rat, 
mouse  and  human,  and  concluded  that 
the  mouse  and  the  human  were  similar 
in  their  ability  to  remove  the  excess 
tyrosine  from  the  blood,  while  the  rat 
was  more  limited  in  this  ability  and 
thus  more  sensitive  to  the  effects  of 
HPPD  inhibition.  Because  a  lOX 
interspecies  factor  has  been  retained 
despite  evidence  that  the  mouse  is  not 
less  sensitive  than  humans  to  these 
effects,  it  is  not  necessary  to  retain  the 


full  tenfold  FQPA  factor  to  account  for 
the  use  of  a  LOAEL  from  the  mouse  two- 
generation  reproduction  study.  In  effect, 
by  not  reducing  the  interspecies  factor 
and  retaining  a  3X  FQPA  SF,  EPA  is 
retaining  an  additional  SPfor  the 
protection  of  infants  and  children  that  is 
at  least  equal  to  lOX. 

iii.  There  is  low  concern  for  the 
susceptibility  seen  in  the  developmental 
studies  in  mice  (relevant  species  for 
human  health  risk  assessment)  because 
there  is  a  well  characterized  NOAEL 
protecting  offspring  in  these  studies.  In 
the  developmental  toxicity  study  in 
New  Zealand  white  rabbits  and  in  rats, 
no  NOAEL  was  established  for  the 
developmental  effects.  However,  since 
the  effects  seen  in  the  rabbits  and  rat 
studies  were  at  much  higher  doses 
(twentyfold)  than  the  dose  used  for 
establishing  the  POD,  the  POD  is 
protective  of  the  effects  seen  in  the 
developmental  toxicity  studies  in  rats 
and  rabbits. 

iv.  Mesotrione  exerts  its  toxicity  via 
the  inhibition  of  HPPD,  causing  the 
build-up  of  tyrosine  levels  in  the  blood. 
There  are  data  in  the  published 
literature  indicating  that  children  with 
elevated  plasma  tyrosine  levels  during 
development  due  to  a  genetic  disorder 
may  have  mental  retardation  or 
neurological  symptoms.  However,  by 
protecting  against  the  excessive  build¬ 
up  of  tyrosine  in  the  blood,  the  human 
health  risk  assessment  is  protective  of 
all  adult  and  child  populations.  Further, 
because  the  data  show  that  any  potential 
developmental  neurotoxicity  of 

■  mesotrione  is  related  to  the  build-up  of 
tyrosine  in  the  blood  and  nervous 
tissues,  it  is  not  necessary  to  conduct  a 
DNT  study. 

V.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  chronic  dietary  food  exposure 
assessment  utilizes  proposed  tolerance 
level  residues  and  100%  crop  treated  for 
all  commodities.  EPA  made 
conservative  (protective)  assumptions  in 
the  residue  estimates  used  to  assess 
exposure  to  mesotrione  in  drinking 
water.  EPA  used  similarly  conserv'ative 
assumptions  to  assess  postapplication 
exposure  of  children  including 
incidental  oral  exposure  of  toddlers. 
These  assessments  will  not 
underestimate  the  exposure  and  risks 
posed  by  mesotrione. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 


appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  There  were  no  effects 
observed  in  oral  toxicity  studies 
including  developmental  toxicity 
studies  in  rats  and  rabbits  that  could  be 
attributable  to  a  single  dose  (exposure). 
Therefore,  mesotrione  is  not  expected  to 
pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  mesotrione 
from  food  and  water  will  utilize  5.8%  of 
the  cPAD  for  (all  infants  less  than  1  year 
old)  th&  population  group  receiving  the 
greatest  exposure.  Long-term  aggregate 
risk  was  not  calculated  because 
residential  post-application  exposure 
over  the  long-term  duration  (more  than 
6  months)  is  not  expected  based  on  the 
potential  residential  use  pattern  of 
mesotrione. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
short-term  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Mesotrione  is  currently  registered  for 
use  on  golf  course,  commercial  and 
residential  turf  that  could  result  in  ' 
short-term  residential  exposure  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic 
exposure  through  food  and  water  with 
short-term  residential  exposures  to 
mesotrione.  Residential  handler  (adult 
only)  as  well  as  postapplication 
exposure  to  adults,  youths,  and  toddlers 
to  residues  on  treated  grass  was 
assessed.  A  summary  of  the 
assumptions  for  residential  handler 
(dermal  and  inhalation)  and  post 
application  dermal  and  incidental  oral 
(toddlers  only)  exposure  from 
mesotrione  use  on  turf  grass  can  be 
found  at  http://www.reguIations.gov  in 
document  “Mesotrione:  Human-Health 
Risk  Assessment  for  Section  3  New  Uses 
on  Soybeans  ”*at  page  23  in  docket  ID 
number  EPA-HQ-OPP-2006-0811. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  the 
combined  short-term  food,  water,  and 
residential  exposures  aggregated  result 
in  aggregate  MOEs  of  370  for  toddlers. 
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6,000  for  youth,  and  2,600  for  adults.  As 
EPA’s  Level  of  Concern  (LOG)  of  300  for 
mesotrione  is  below  these  MOEs,  they 
are  not  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  intermediate-term 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Mesotrione  is  currently  registered  for 
use  on  residential  turf  grass  that  could 
result  in  intermediate-term  residential 
exposure  to  toddlers  from  ingestion  of 
treated  soil  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  exposure  to 
mesotrione  through  food  and  water  with 
intermediate-term  exposures  for 
mesotrione. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
the  combined  intermediate-term  food, 
water,  and  residential  exposures 
aggregated  result  in  aggregate  MOE  of 
9,000  for  toddlers.  As  EPA’s  LOG  of  300 
for  mesotrione  is  below  this  MOE,  it  is 
not  of  concern. 

5.  Aggregate  cancef  risk  for  U.S. 
population.  Mesotrione  is  classified  as 
“not  likely”  to  be  carcinogenic  in 
humans  based  on  the  results  of  a 
carcinogenicity  study  in  mice  and  the 
combined  chronic  toxicity  and 
carcinogenicity  study  in  the  rat. 
Therefore,  mesotrione  is  not  eptpected  to 
pose  a  cancer  risk  to  humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population  or  to  infants  and  children 
from  aggregate  exposure  to  mesotrione 
residues. 

IV.  Other  Gonsiderations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology, 
high-pressure  liquid  chromatography 
fluorescence  detector  (HPLG/FLD),  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Ghief,  Analytical 
Ghemistry  fcanch.  Environmental 
Science  Genter,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  GODEX,  Ganadian,  or 
Mexican  tolerances/Maximum  Residue 
Levels  (MRLs)  for  mesotrione  residues 
for  the  proposed  crop.  Thus, 
harmonization  is  not  an  issue  at  this 
time. 


V.  Gonclusion 

Therefore,  a  tolerance  is  established 
for  residues  of  the  herbicide, 
mesotrione,  including  its  metabolites 
and  degradates,  in  or  on  soybean,  seed 
at  0.01  ppm.  Gompliance  with  the 
tolerance  level  is  to  be  determined  by 
measuring  only  mesotrione,  2-[4- 
(methylsulfonyl)-2-nitrobenzoyl]-l,3- 
cyclohexanedione,  in  the  raw 
agricultural  commodity. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDGA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.G.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDGA,  such  as 
the  tolerance  in  this  final  rule',  do  not 
require  the  issuance  of  a  proposed  nile, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.G.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Gongress  in  the  preemption  provisions 
of  section  4P8(n)(4)  of  FFDGA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 


the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  alid  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104—4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.G.  272  note). 

VII.  Gongressional  Review  Act 

The  Gongressional  Review  Act,  5 
U.S.G.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Gongress  and  to  the  Gomptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  O.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Gomptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.G. 
804(2).  . 

List  of  Subjects  in  40  GFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  GFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.G.  321(q),  346a  and  371. 

■  2.  Section  180.571  is  amended  by 
revising  introductory  text  of  paragraph 
(a)  and  by  alphabetically  adding  the 
commodity  “soybean,  seed”  to  the  table 
in  paragraph  (a)  to  read  as  follows: 
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§180.  571  Mesotrione;  tolerances  for 
residues. 

(a)  General.  Tolerances  are  established 
for  residues  of  the  herbicide  mesotrione, 
including  its  metabolites  and 


degradates,  in  or  on  the  commodities  in 
the  table  below.  Compliance  with  the 
tolerance  levels  specified  below  is  to  be 
determined  by  measuring  only 


mesotrione,  2-[4-(methylsulfonyl)-2- 
nitrobenzoyl]-l,3-cyclohexanedione,  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 

Parts  per  million 

Soybean,  seed . 

0.01 

[FR  Doc.  E9-30034  Filed-12-17-09;  8:45  am] 
BILUNG  CODE  6560-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

tEPA-HQ-OPP-2009-0005;  FRL-8797-9] 

Tribenuron  methyl;  Pesticide 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  tribenuron 
methyl  and  its  metabolites  and 
degradates  in  or  on  grain,  aspirated 
fractions:  soybean,  forage;  soybean,  hay; 
and  soybean,  hulls;  and  revises  existing 
tolerances  for  residues  for  tribenuron 
methyl  and  its  metabolites  and 
degradates  in  or  on  com,  field,  forage; 
corn,  field,  grain;  corn,  field,  stover;  and 
soybean,  seed.  E.I.  du  Pont  de  Nemours 
and  Company  requested  these 
tolerances  under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  ,2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  Febmary  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
1 78  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2009-0005.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.reguIations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  Cbnfidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 


available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m.  . 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Stanton,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number; 

(703)  305-5218;  e-mail  address: 
stanton.susan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

'  You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
www.regulations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  hltp:// www.gpoaccess.gov/ecfr. 

To  access  the  OPPTS  Harmonized  Test 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/oppts  and  select  “Test 
Methods  &  Guidelines”  on  the  left  side 
navigation  menu. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2009-0005  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  pml  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2  . 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2009-0005,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 
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•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery:  OPP  Regulatory  Public 
Docket  (75b2P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  informatiqn.  The 
Docket  Facility  telephone  number  is  . 
(703)  305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  April  8, 

2009  (74  FR  15971)  (FRL-8407-4),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of 
pesticide  petitions  (PP  8F7432  and  PP 
8F7441)  by  E.I.  du  Pont  de  Nemours  and 
Company,  Laurel  Run  Plaza,  P.O.  Box 
80038,  Wilmington,  DE  19880-0038. 

The  petitions  requested  that  40  CFR 
180.451  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
tribenuron  methyl,  methyl-2-[[l[N-(4- 
methoxy-6-methyl-l  ,3 ,5-triazin-2-yl) 
methylamino]  carbonyl]  amino] 
sulfonyli  benzoate,  (in  PP  8F7441)  in  or 
on  corn,  field,  grain  at  0.01  parts  per 
million  (ppm);  corn,  field,  forage  at  0.2 
ppm;  corn,  field,  stover  at  1.1  ppm;  and 
corn,  aspirated  grain  fractions  at  3.55 
ppm;  and  (in  PP  8F7432)  in  or  on 
soybean,  seed  at  0.01  ppm;  soybean, 
forage  at  0.06  ppm;  soybean,  hulls  at 
0.04  ppm;  soybean,  aspirated  grain 
fractions  at  3.46  ppm;  and  soybean,  hay 
at  0.25  ppm.  That  notice  referenced  a 
summary  of  the  petitions  prepare  d  by 
E.I.  du  Pont  de  Nemours  and  Company, 
the  registrant,  which  is  available  to  the 
public  in  the  docket,  http:// 
w\i'w. regulations. gov.  There  were  no 
comments  received  in  resppiise  to  the 
notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petitions,  EPA  has 
increased  the  proposed  tolerances  on 
soybean  hay  and  forage,  decreased  the 
proposed  tolerance  on  field  corn  forage, 
and  determined  that  a  tolerance  should 
be  established  for  “grain,  aspirated 
fractions”,  in  lieu  of  the  proposed 
tolerances  on  “soybean,  aspirated  grain 
fractions”  and  “com,  field,  aspirated 
grain  fractions.”  EPA  has  also  revised 
the  tribenuron  methyl  tolerance 
expression  for  all  existing  and  new 
tolerances.  The  reasons  for  these 
changes  are  explained  in  Unit  IV.C. 


III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe." 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.  .  . .” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  tribenuron 
methyl  and  its  metabolites  and 
degradates  on  corn,  field,  forage  at  0.15 
ppm;  corn,  field,  grain  at  0.01  ppm; 
corn,  field,  stover  at  1.1  ppm;  grain, 
aspirated  fractions  at  1.5  ppm;  soybean, 
forage  at  0.07  ppm;  soybean,  hay  at  0.35 
ppm;  soybean,  hulls  at  0.04  ppm  and 
soybean,  seed  at  0.01  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows. 

A.  Toxicological  Profile  ' 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Tribenuron  methyl  has  low  to 
moderate  acute  toxicity  via  the  oral, 
inhalation,  and  dermal  routes  of 
exposure.  It  is  not  a  dermal  irritant,  but 
was  found  to  be  mildly  irritating  to  the 
eye  and  is  a  skin  sensitizer. 

Repeated  dose  oral  toxicity  studies  in 
rats  and  dogs  resulted  primarily  in 


decreased  body  weights  and  body 
weight  gains  accompanied  by  decreased 
food  consumption.  There  is  no  evidence 
that  tribenuron  methyl  targets  specific 
organs  following  repeated  oral  exposure. 
There  is  no  evidence  that  tribenuron 
methyl  is  neurotoxic.  Although 
increased  spleen  weights  were  observed 
in  the  90-day  oral  toxicity  study  in  rats 
and  decreased  spleen  weights  were 
observed  in  the  reproduction  .studv 
(both  potential  indications  of' 
immunotoxicity),  these  effects  occurred 
in  the  absence  of  other  potential 
indicators  of  immunotoxicity. 

EPA  has  classified  tribenuron  methyl 
as  a  Group  C  (possible  human) 
carcinogen  .  based  on  .statistically 
significant  increases  in  mammary  gland 
adenocarcinomas  in  female  rats  at  the 
highest  dose  tested  (HDT)  (76 
milligram/kilogram/ day  (mg/kg/ day)). 
There  was  no  evidence  of 
carcinogenicity  observed  in  the  mouse 
carcinogenicity  study.  Quantitative 
cancer  risk  assessment  is  not 
recommended  for  tribenuron  methyl 
because  the  tumors  observed  in  rats 
occurred  at  a  dose  resulting  in  excessive 
toxicity  (i.e.,  greater  than  the  maximum 
tolerated  dose),  there  was  no  evidence 
of  genotoxicity,  and  structurally  similar 
compounds  are  not  known  to  be 
carcinogenic  in  rats  and  mice.  The  no 
observed  adverse  effect  level  (NOAEL) 
(0.8  mg/kg/day)  selected  for  chronic  risk 
assessment  is  considered  to  be 
protective  of  any  potential  cancer  risk. 

Developmental  and  reproductive 
toxicity  studies  indicated  no  increased 
susceptibility  of  offspring  to  tribenuron 
methyl.  At  the  lowest  observed  adverse 
effect  level  (LOAEL)  of  125  mg/kg/day 
in  the  developmental  study  in  rats, 
decreased  fetal  weights  were  observed 
in  the  presence  of  decreased  maternal 
body  weights.  At  the  HDT  (500  mg/kg/ 
day),  increased  resorptions,  fetal  deaths, 
and  incomplete  ossifications  were 
observed,  but  these  effects  may  be 
secondary  to  maternal  toxicity.  In  the 
developmental  rabbit  study,  maternal 
toxicity  consisted  of  decreased  food 
consumption  and  abortions  at  the  HDT. 
At  this  same  dose  there  was  a  10% 
decrease  in  fetal  body  weights  (not 
statistically  significant).  Since  the 
number  of  dead  fetuses  and  resorptions 
per  litter  were  not  correlated  with  the 
dosing  level,  the  increased  incidence  of 
abortions  in  the  high  dose  group  is 
likely  due  to*  maternal  toxicity.  In  a  two- 
generation  reproduction  study, 
reproductive  effects  of  tribenuron 
methyl  were  limited  to  decreased  body 
weight  gain  during  lactation.  There  was 
no  evidence  of  increased  susceptibility, 
as  parental,  offspring  and  reproduction 
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NOAELs  and  LOAELs  were  established 
at  similar  levels. 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  tribenuron  methyl  as 
well  as  the  NOAEL  and  the  LOAEL  from 
the  toxicity  studies  can  be  found  at 
http://www.regulations.gov  in  the 
document  “Tribenuron  methyl.  Human 
Health  Risk  Assessment  for  the 
Proposed  Use  of  Tribenuron  methyl  on 
Corn  and  Sovbean,”  page  33  in  docket 
ID  number  EPA-HQ-OPP-2009-0005. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-term,  intermediate-term, 
and  chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  bttp://\\'ww.epa.gov/ 
pesticides /factsheets/riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  tribenuron  methyl  used 
for  human  risk  assessment  can  be  found 


at  http://www.reguIations.gov  in  the 
document  “Tribenuron  methyl.  Human 
Health  Risk  Assessment  for  the 
Proposed  Use  of  Tribenuron  methyl  on 
Corn  and  Soybean,”  page  20  in  docket 
ID  number  EPA-HQ-^PP-2009-0005. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  tribenuron  methyl,  EPA 
considered  exposure  under  the 
petitioned-for  tolerances  as  well  as  all 
existing  tribenuron  methyl  tolerances  in 
40  CFR  180.451.  EPA  assessed  dietary 
exposures  from  tribenuron  methyl  in 
food  as  follows: 

1.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide  if 
a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  No  such  effects  were 
identified  in  the  toxicological  studies 
for  tribenuron  mfethyl;  therefore,  a 
quantitative  acute  dietary  exposure 
assessment  is  unnecessary. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  U.S  Department  of  Agriculture 
(USDA)  1994-1996  and  1998 
Continuing  Surveys  of  Food  Intakes  by 
Individuals  (CSFII).  As  to  residue  levels 
in  food,  EPA  assumed  that  residues  are 
present  in  all  commodities  at  the 
tolerance  level  and  that  100%  of 
commodities  are  treated  with  tribenuron 
methyl.  DEEM™  7.81  default 
concentration  factors  were  used  to 
estimate  residues  of  tribenuron  methyl 
in  processed  commodities. 

iii.  Cancer.  EPA  classified  tribenuron 
methyl  as  a  Group  C,  possible  human, 
carcinogen  and  determined  that  the 
chronic  dietary  risk  assessment  based 
on  the  cPAD  would  be  protective  of  any 
potential  cancer  effects.  Therefore,  a 
separate  exposure  assessment  to 
evaluate  cancer  risk  is  unnecessary.  The 
weight  of  the  evidence  supporting  this 
determination  is  discussed  in  Unit  III. A. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  EPA  did 
not  use  anticipated  residue  or  PCT 
information  in  the  dietary  asse'ssment 
for  tribenuron  methyl.  Tolerance  level 
residues  and  100  PCT  were  assumed  for 
all  food  commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  tribenuron  methyl  in  drinking  water. 
These  simulation  models  take  into 
account  data  on  the  physical,  chemical, 
and  fate/transport  characteristics  of 
tribenuron  methyl.  Further  information 


regarding  EPA  drinking  water  models 
used  in  pesticide  exposure  assessment 
can  be  found  at  http://www.epa.gov/ 
oppefed  1  /models/ water/ index.htm. 

Based  on  the  First  Index  Reservoir 
Screening  Tool  (FIRST)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  Estimated  Drinking 
Water  Concentrations  (EDWCs)  of 
tribenuron  methyl  for  acute  exposures 
are  estimated  to  be  4.1  parts  per  billion 
(ppb)  for  surface  water  and  6.8  ppb  for 
ground  water.  For  chronic  exposures  for 
non-cancer  assessments  EDWCs  are 
estimated  to  be  2.7  ppb  for  surface  water 
and  6.8  ppb  for  ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
chronic  dietary  risk  assessment,  the 
only  dietary  exposure  scenario  for 
which  a  toxicological  endpoint  of 
concern  was  identified,  the  water 
concentration  value  of  6.8  ppb  was  used 
to  assess  the  contribution  to  drinking 
water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Tribenuron  methyl  is  not  registered  for 
any  specific  use  patterns  that  would 
result  in  residential  exposure.  . 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  tribenuron  methyl 
to  share  a  common  mechanism  of 
toxicity  with  any  other  substances,  and 
tribenuron  methyl  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
assumed  that  tribenuron  methyl  does 
not  have  a  common  mechanism  of 
toxicity  with  other  substances.  For 
information  regarding  EPA’s  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
mvw.epa.gov/pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
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safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicity  ^ 
database  for  tribenuron  methyl  includes 
guideline  rat  and  rabbit  developmental 
toxicity  studies  and  a  two-generation 
reproduction  toxicity  study  in  rats.  As 
discussed  in  Unit  III. A.,  there  is  no 
quantitative  or  qualitative  evidence  of 
increased  susceptibility  of  fetuses  or 
offspring  in  any  of  these  studies. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  (he  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

i.  The  toxicity  database  for  tribenuron 
methyl  is  adequate  to  assess  prenatal 
and  postnatal  toxicity.  In  accordance 
with  Part  158  Toxicology  Data 
requirements,  an  immunotoxicity  study 
(OPPTS  Test  Guideline  870.7800)  and 
acute  and  subchronic  neurotoxicity 
studies  (OPPTS  Test  Guideline 
870.6200)  are  required  for  tribenuron 
methyl.  In  the  absence  of  specific 
immunotoxicity  and  neurotoxicity 
studies,  EPA  has  evaluated  the  available 
tribenuron  methyl  toxicity  data  to 
determine  whether  an  additional 
database  uncertainty  factor  is  needed  to 
account  for  the  lack  of  these  studies. 

a.  Immunotoxicity.  Increased  spleen 
weights  were  observed  in  the  90-day 
oral  toxicity  study  in  rats  at  118/135 
(Male/Female)  mg/kg/ day,  and 
decreased  absolute  spleen  weights  were 
observed  in  the  offspring  in  the 
reproduction  study  at  250  mg^kg/day. 
These  effects  occurred  in  the  absence  of 
other  potential  indicators  of 
immunotoxicity,  including 
histopathology  and  alterations  in 
hematology,  and  there  were  no 
accompanying  effects  on  thymus 
weights.  Finally,  the  dose  selected  for 
chronic  risk  assessment  (cPAD  of  0.008 
mg/kg/day  from  the  chronic  dog  toxicity 
study)  is  protective  of  any  potential 
immunotoxicity  (i.e.,  decreased  spleen 
weights)  from  exposure  to  tribenuron 
methyl.  Therefore,  an  additional  UF  is 
not  needed  to  account  for  the  lack  of  an 
immunotoxicity  study. 


b.  Neurotoxicity.  No  evidence  of 
neurotoxicity  or  neuropathology  was 
observed  in  any  of  the  toxicology 
studies  for  tribenuron  methyl. 

Therefore,  EPA  has  concluded  that  there 
is  no  need  for  a  developmental 
neurotoxicity  study  or  additional  UFs  to 
account  for  the  lack  of  specific  acute/ 
subchronic  neurotoxicity  studies. 

ii.  There  is  no  evidence  that 
tribenuron  methyl  results  in  increased 
susceptibility  in  utero  rats  or  rabbits  in 
the  prenatal  developmental  studies  or  in 
young  rats  in  the  2-generation 
reproduction  study. 

•  ■  iii.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  dietary  food  exposure  assessments 
were  performed  assuming  100  PCT  and 
tolerance-level  residues.  EPA  made 
conservative  (protective)  assumptions  in 
the  ground  water  and  surface  water  . 
modeling  used  to  assess  exposure  to 
tribenuron  methyl  in  drinking  water. 
Residential  exposure  to  tribenuron 
methyl  is  not  expected.  These 
assessments  will  not  underestimate  the 
exposure  and  risks  posed  by  tribenuron 
methyl. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short¬ 
term,  intermediate-term,  and  chronic- 
term  risks  are  evaluated  by  comparing 
the  estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to  ' 
ensure  that  the  margin  of  exposure 
(MOE)  called  for  by  the  product  of  pll 
applicable  UFs  is  not  exceeded. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  No  adverse  effect  resulting  from 
a  single  oral  exposure  was  identified 
and  no  acute  dietary  endpoint  was 
selected.  Therefore,  tribenuron  methyl 
is  not  expected  to  pose  an  acute  risk. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  tribenuron 
methyl  from  food  and  water  will  utilize 
less  than  4%  of  the  cPAD  for  the  general 
U.S.  population  and  less  than  8%  of  the 
cPAD  for  infants  less  than  1  year  old, 
the  population  group  receiving  the 


greatest  exposure.  There  are  no 
residential  uses  for  tribenuron  methyl. 

3.  Short-term/intermediate-term  risk. 
Short-term/intermediate  term  aggregate 
exposure  takes  into  account  short-term/ 
intermediate-term  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Tribenuron  methyl  is 
not  registered  for  any  use  patterns  that 
would  result  in  residential  exposure.’ 
Therefore,  the  short-term/intermediate- 
term  aggregate  risk  is  the  sum  of  the  risk 
from  exposure  to  tribenuron  methyl 
through  food  and  water  and  will  not  be 
greater  than  the  chronic  aggregate  risk. 

4.  Aggregate  cancer  risk  for  U.S". 
population:  As  explained  in  Unit  III.  A. 
risk  assessnrents  based  on  the  endpoint 
selected  for  chronic  risk  assessment  are 
considered  to  be  protective  of  any 
potential  carcinogenic  /isk  from 
exposure  to  tribenuron  methyl.  Based 
on  the  results  of  the  chronic  risk 
assessment  discussed  above  in  Unit 

III. E.2.  EPA  concludes  that  tribenuron 
methyl  is  not  expected  to  pose  a  cancer 
risk. 

5.  Determination  of  safety.  Based  on 
these  risk  as.sessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  tribenuron 
methyl  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  ihethodology 
(liquid  chromatography  with  tandem 
mass-spectrometric  detection  (LC/MS/ 
MS)  method,  DuPont  Method  13412 
(Revision  1))  is  available  to  enforce  the 
tolerance  expression.  The  method  may 
be  requested  from:  Ghief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian  or 
Mexican  maximum  residue  limits 
(MRLs)  established  on  the  commodities 
associated  with  these  petitions. 

C.  Revisions  to  Petitioned-For 
Tolerances 

EPA  has  increased  the  proposed 
tolerance  on  soybean,  hay  from  0.25 
ppm  to  0.35  ppm;  increased  the 
tolerance  on  soybean,  forage  from  0.06 
ppm  to  0.07  ppm:  and  decreased  the 
proposed  tolerance  on  corn,  field,  forage 
from  0.2  ppm  to  0.15  ppm.  EPA  revised 
these  tolerance  levels  based  on  analyses 
of  the  residue  field  trial  data  using  the 
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Agency’s  Tolerance  Spreadsheet  in 
accordance  with  the  Agency’s  Guidance 
for  Setting  Pesticide  Tolerances  Based 
on  Field  Trial  Data.  EPA  also 
determined  that  a  single  tolerance  at  1.5 
ppm  should  be  established  for  “grain, 
aspirated  fractions”,  in  lieu  of  the 
separately  proposed  tolerances  of  3.46 
ppm  on  “soybean,  aspirated  grain 
fractions”  and  3.55  ppm  on  “corn,  field, 
aspirated  grain  fractions.”  The  tolerance 
on  grain,  aspirated  fractions  (AGF)  will 
cover  residues  on  aspirated  fractions  of 
both  corn  and  soybean.  The  tolerance 
level  of  1.5  ppm  was  determined  bflsed 
on  data  for  soybean  indicating  a 
concentration  factor  of  150x  for  AGF 
and  the  highest  average  field  trial 
(HAFT)  residue  for  of  0.01  ppm. 

Residues  in  corn  AGF  are  expected  to  be 
lower,  based  on  a  concentration  factor  of 
only  13x  and  a  HAFT  of  0.01  ppm. 

Finally,  EPA  has  revised  the 
tribenuron  methyl  tolerance  expression 
for  all  existing  and  new  commodities  to 
clarify  the  chemical  moieties  that  are 
covered  by  the  tolerances  and  specify 
how  compliance  with  the  tolerances  is 
to  be  measured.  The  revised  tolerance 
expression  makes  clear  that  the 
tolerances  cover  “residues  of  tribenuron 
methyl  and  its  metabolites  and 
degradates,”  but  that  compliance  with 
the  tolerance  levels  will  be  determined 
by  measuring  only  “tribenuron  methyl, 
methyl-2-[[[[N-{4-methoxy-6-methyl- 

1.3.5- triazin-2-yl)  methylamino] 
carbonyl]  amino]  sulfonyl]  benzoate,  in 
or  on  the  commodities. 

EPA  has  determined  that  it  is 
reasonable  to  make  this  change  final 
without  prior  proposal  and  opportunity 
for  comment,  because  public  comment 
is  not  necessary,  in  that  the  change  has 
no  substantive  effect  on  the  tolerance, 
but  rather  is  merely  intended  to  clarify 
the  existing  tolerance  expression. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  tribenuron  methyl  and  its 
metabolites  and  degradates  in  or  on 
corn,  field,  forage  at  0.15  ppm;  corn, 
field,  grain  at  0.01  ppm;  corn,  field, 
stover  at  1.1  ppm;  grain,  aspirated 
fractions  at  1.5  ppm;  soybean,  forage  at 
0.07  ppm;  soybean,  hay  at  0.35  ppm; 
soybean,  hulls  at  0.04  ppm  and  soybean, 
seed  at  0.01  ppm.  Compliance  with 
these  tolerances  will  be  determined  by 
measuring  only  tribenuron  methyl, 
methyl-2-[l[[N-(4-methoxy-6-methyl- 

1.3.5- triazin-2-yl)  methylamino] 
carbonyl]  amino]  sulfonyl]  benzoate,  in 
or  on  the  contmodities. 


VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C;  601  et 
seq.]  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  "the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  betvyeen  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes. -Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999]  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Covernments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 


Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTA A),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 
The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
ttie  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  bv  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative'  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows; 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows; 

Authority.  21  U.S.C.  321(q),  34Ba  and  371. 

■  2.  Section  180.451  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a);  revising 4he  existing 
tolerances  in  paragraph  (a)  for  corn, 
field,  forage;  corn,  field,  grain;  corn, 
field,  stover;  and  soybean,  seed;  and 
alphabetically  adding  the  commodities 
grain,  aspirated  fractions;  soybean, 
forage;  soybean,  bay;  and  soybean,  hulls 
to  the  table  in  paragraph  (a)  to  read  as 
follows: 

§180.451  Tribenuron  methyl;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
tribenuron  methyl  and  its  metabolites 
and  degradates  in  or  on  the 
commodities  in  the  following  table. 
Compliance  with  the  tolerance  levels 
specified  below  is  to  be  determined  by 
measuring  only  tribenuron  methyl. 


Federal  Register/ Vol.  74,  No.  242 /Friday,  December  18,  2009 /Rules  and  Regulations 


67129 


methyl-2-[[[[N-(4-methoxy-6-methyl-  carbonyl]  amino]  sulfonyl]  benzoate,  in 
l,3,5-triazin-2-yl)  methylamino]  or  on  the  following  commodities; 


Commodity 

Parts  per  million 

Corn,  field,  forage  ‘ 

0.15 

Com,  field,  grain 

0.01 

Corn,  field,  stover 

1.1 

Grain,  aspirated  fractions 

1.5 

Soybean,  forage 

0.07 

Soybean,  hay 

•  0.35 

Soybean,  hulls  ^  • 

,  0.04 

Soybean,  seed 

0.01 

[FR  Doc.  E9-30035  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 

[EPA-HQ-OPP-200a-0385;  FRL-8408-1] 
Glyphosate;  Pesticide  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  e.stablishes  a 
new  tolerance  for  a  plant  commodity, 
and  revises  other  tolerances  for 
glyphosate  and  its  metabolite  N-acetyl- 
glyphosate  and  revises  one  tolerance  for 
glyphosate  per  se.  These  changes  are 
detailed  in  Unit  II.  of  this  document.  E.I. 
DuPont  de  Nemours  and  Companj' 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16,  2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION  ). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0385.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.regulations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 


(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://ivu'w.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Kenny,  Registration  Division  (7'505P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7546;  e-mail  address: 
kenny.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by’this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  Others  in  determining 
whether  this  action  might  apply  to  • 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Electronic  Access  to 
Other  Related  Information? 

You  may  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://www.gpoaccess.gov/ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  o\)jection 
dr  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2008-0385  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
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submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
wifiiout  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2008-0385,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  June  13, 

2008  (73  FR  33817)  (FRL-8367-3),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of  a 
pesticide  petition  (PP  7F7307)  by  E.I. 
DuPont  de  Nemours  and  Company, 
DuPont  Crop  Protection,  Laurel  Run 
Plaza,  P.  O.  Box  80038,  Wilmington,  DE 
19880-0038.  The  petition  requested  that 
40  CFR  180.364  be  amended  by 
establishing  tolerances  for  combined 
residues  of  the  herbicide,  glyphosate,  N- 
(phosphonomethyl)glycine  and  its 
metabolite  A/-acetylglyphosate  (N-acetyl- 
N-(phosphonomthyl)glycine)  resulting 
from  the  application  of  glyphosate,  the 
isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  to 
Optimum'*'*^  GAT™  field  corn,  in  or  on 
the  food  commodities  field,  corn,  grain; 
field,  corn,  forage,  aspirated  grain 
fractions  at  levels  already  established 
alone.  That  notice  referenced  a 
summary  of  the  petition  prepared  by  E.I. 
DuPqnt  de  Nemours  and  Company,  the 
registrant,  which  is  available  to  the 
public  in  the  docket,  http:// 
www.regulations.gov.  Comments  were 
received  on  the  notice  of  filing.  EPA’s 
response  to  these  comments  is 
discussed  in  Unit  IV.C.  DuPont  has 
requested  a  Section  3  registration  under 
Federal  Insecticide,  Fungicide,  and 


Rodenticide  Act  (FIFRA)  for  the 
preplant  application  of  the  herbicides 
glyphosate  and  pyrithiobac  sodium  to 
glyphosate  tolerant  field  corn.  The 
petitioner  is  also  working  to 
commercialize  a  genetically  modified 
field  corn  designated  as  Optimum^M 
GAT™  corn.  N-acetyl  glyphosate  is 
produced  when  glyphosate  is  applied  to 
Optimum  GAT  corn.  As  a  result  the 
petitioner  is  requesting  that  the 
currently  established  tolerances  on  field 
corn  commodities  he  modified 
accordingly. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
reassigned  the  currently  established 
tolerances  for  corn,  field,  grain  at  5.0 
parts  per  million  (ppm)  and  com,  field, 
forage  at  6.0  ppm  in  paragraph  40  CFR 
180.364  (a)(1)  to  paragraph  40  CFR 
180.364  (a)(2).  The  tolerance  expression 
for  paragraph  (a)(2)  reads  “Tolerances 
are  established  for  the  combined 
residues  of  glyphosate,  N- 
(phosophonomethyl)glycine  and  its 
metabolite  N-acetyl-glyphosate 
(expressed  as  glyphosate)  resulting  from 
the  application  of  glyphosate,  the 
isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
dimethylamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  on  the  food 
commodities;’’.  The  Agency  is  also 
establishing  a  tolerance  for  corn,  field, 
stover  at  100  ppm  and  assigning  it  to 
paragraph  (a)(2).  The  Agency  is  also 
changing  the  current  commodity 
definition  for  the  currently  established 
grain,  cereal,  forage,  fodder  and  straw, 
group  16,  except  field  corn,  forage  in 
paragraph  (a)(1)  to  read:  Grain,  cereal, 
forage,  fodder,  and  straw,  group  16, 
except  field  corn,  forage  and  field  corn, 
stover.  The  currently  established 
tolerance  for  grain,  aspirated  fractions  at 
310  ppm  in  paragraph  (a)(2)  will  remain 
unchanged.  The  reasons  for  these 
changes  are  explained  in  Unit  IV.D. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.’’ 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 


408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue....” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  combined  residues  of 
glyphosate,  N- 

(phosophonomethyl)glycine  and  its 
metabolite  A/-aceIyl-glyphosate 
(expressed  as  glyphosate)  resulting  from 
the  application  of  glyphosate,  the 
isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
dimethylamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  on  the  food 
commodities:  com,  field,  forage  at  6.0 
ppm;  corn,  field,  grain  at  5.0  ppm;  corn, 
field  ,  stover  at  100  ppm;  and  for  the 
combined  residues  glyphosate, 
phosophonomethyl)glycine  resulting 
from  the  application  of  glyphosate,  the 
isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
dimethylamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  on  the  food 
commodity  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  field  corn, 
forage  and  field  com,  stover  at  100  ppm. 
EPA’s  assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows." 

Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  Specific 
information  on  the  studies  received  and 
the  nature  of  the  adverse  effects  caused 
hy  glyphosate  per  se  and  glyphosate  and 
its  metabolite  N-acetyl-glyphosate  as 
well  as  no-observed-effect-level  (NOEL) 
and  the  lowest-observed-adverse-effect- 
level  (LOAEL)  from  the  toxicity  studies 
can  be  found  in  the  documents  in  this 
unit. 

The  toxicological  profile  of  glyphosate 
per  se  can  be  found  in  the  risk 
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assessments  referenced  in  the  final  rule 
published  in  the  Federal  Register  of 
December  3,  2008  (73  FR  73586)  (FRL- 
8385-7)  which  establishes  tolerances  for 
glyphosate  and  its  metabolite  N-acetyl- 
glyphosate  in  or  on  cattle,  meat 
byproducts  and  various  other 
commodities  and  in  the  risk  assessment 
referred  to  in  the  final  rule  published  in 
the  Federal  Register  of  December  20,  • 
2006  (71  FR  76180)  (FRL-8105-9) 
which  established  tolerances  for 
residues  of  glyphosate  in  or  on  noni  at 
0.20  ppm  and  various  other 
commodities.  The  toxicological  profile 
for  the  metabolite  N-acetyl-glyphosate 
and  N-acetyl  amionomethylphosphonic 
acid  (N-acetyl-AMPA),  one  of  the 
metabolites  formed  following  oral 
administration  of  N-acetyl-glyphosate 
can  be  found  in  the  same  rule  making 
documents. 

Amendment  of  the  glyphosate  corn 
tolerances  to  include  N-acetyl- 
glyphosate  in  the  tolerance  expression 
does  not  result  in  changes  in  the 
exposure  or  risk  estimates  reported  in 
the  previous  risk  assessments  for  the 
reasons  listed  in  this  unit  and  discussed 
in  the  Agency  review  entitled 
Glyphosate  and  Pyrithiobac  Sodium. 
Amended  Section  3  Registration  to 
Permit  the  Rotation  to  Glyphosate- 
Tolerant  Field  Corn  and  Glyphosate- 
Tolerant  Soybean  following  Application 
to  Glyphosate-Tolerant  Cotton  and 
i  Revison  of  the  Field  Corn  Tolerance 
I  Expression.  Summary'  of  Analytical 

f :  Chemistry  and  Residue  Data.,  available 

i  at  www.regulations.gov  in  Docket  ID 

nunlber  EPA-HQ-OPP-2008-0385  and 
identified  as  document  EPA-HQ-OPP- 
:  ,  2008-0385-005. 

1.  The  Agency  has  determined  that  N- 
acetyl-glyphosate  has  no  greater  toxicity 
than  glyphosate  and  probably  is  of 
lower  toxicity. 

i  2.  The  numerical  value  of  the 

[  currently-established  tolerances  for  field 

1  com  commodities,  livestock  and  poultry 

!  commodities,  and  feed  commodities 

!  will  remain  unchanged. 

I  3.  The  most  recent  dietary  analysis 

j  assumed  tolerance  level  residues  and 
‘  100  percent  crop  treated. 

I  4.  The  estimate  of  glyphosate  in 

i  drinking  water  is  based  on  a  glyphosate 
I  use  involving  direct  application  to  water 
at  3.75  pounds  active  ingredient  per 
acre.  Use  of  glyphosate  on  glyphosate- 
I  resistant  com  will  not  result  in  higher 
i  levels  in  drinking  water. 

}  Accordingly,  based  on  the  risk 
!  assessments  and  findings  discussed  in 

I  the  notices  referenced  in  this  unit,  EPA 
]  concludes  that  no  harm  will  result  to 
the  general  population  and  to  infants 
and  children  from  aggregate  exposure  to 
i  the  combined  residues  of  glyphosate 


and  its  metabolite  N-acetyl-glyphosate 
(expressed  as  glyphosate). 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(high  performance  liquid 
chromatography  (HPLC)  with  tandem 
mass  spectrometery  (MS/MS))  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  Codex  Maximum  Residue 
Levels  (MRLS)  established  for 
glyphosate  (sum  of  glyphosate  and 
AMP  A)  on  maize  at  5  mg/kg  and  maize 
fodder  (dry  )  at  150  mg/kg.  A  Canadian 
MRL  is  established  for  glyphosate 
including  the  metabolite 
aminomethylphosphonic  acid  (AMP A) 
on  corn  at  3  mg/kg.  A  Mexican  MRL  is 
established  for  corn  at  0.1  mg/kg  for 
glyphosate.  The  glyphosate  tolerances 
EPA  is  establishing  in  this  action  differ 
from  the  tolerance  expression  for  the 
CODEX,  Canadian,  or  Mexican  MRLs, 
because  of  the  inclusion  of  N-acetyl- 
glyphosate  in  the  expression. 
Additionally,  the  EPA  tolerances  differ 
from  the  CODEX  or  Canadian  MRLs  in 
that  the  EPA  tolerances  do  not  include 
AMPA  in  the  tolerance  expression.  At 
this  time,  harmonization  between  the 
U.S.  tolerances  and  the  CODEX, 
Canadian,  or  Mexican  MRLs  can  not  be 
achieved  because  the  inclusion  of  N- 
acetyl-glyphosate  in  the  EPA  tolerance 
expression  is  necessary  to  support  use 
patterns  in  the  United  States  and 
because  EPA  has  concluded  that  AMPA 
it  not  toxicologically  significant  and 
therefore,  should  not  be  included  in, the 
tolerance  expression. 

C.  Response  to  Comments 

One  commenter  submitted  two. 
comments  opposing  the  use  of 
glyphosate  and  glyphosate  resistant 
plants  which  have  resulted  in  the 
increased  use  of  glyphosate.  The 
commenter  also  questions  the  effect 
glyphosate  on  bee  colonies.  A  similar 
comment  concerning  effect  on  bees  was 
received  previously  and  addressed  in 
the  notice  published  in  the  Federal 
Register  on  Decernber  3,  2008.  EPA  does 
not  regulate  the  effect  of  herbicide 
resistant  plants  on  the  environment. 
That  function  is  handled  by  the  United 
States  Department  of  Agriculture 
(USDA)  Animal  and  Plant  Inspection 


Service  (APHIS).  The  effect  of  herbicide 
resistant  plants  on  the  environment  is 
not  relevant  to  EPAs  determination  of 
safety  of  the  pesticide  glyphosate  under 
section  408  of  the  FFDCA.  The  Agency’s 
database  on  the  chemical -glyphosate 
indicates  that  no  harm  will  result  to  the. 
general  population  and  to  infants  and 
children  from  aggregate  exposure  to 
glyphosate  per  se  or  from  glyphosate 
and  its  metabolite  N-acetyl-glyphosate 
as  discussed  in  the  final  rules  and  risk 
assessments  referenced  in  this 
document.  The  commenter  did  not 
submit  any  information  to  support  a 
revision  of  Agency  conclusions. 

D.  Revisions  to  Petitioned-For 
Tolerances 

Because  the  tolerance  expression  for 
field  corn  changes  as  a  result  of  the 
inclusion  of  the  metabolite  N-acetyl- 
glyphosate  into  the  expression,  the 
Agency  is  deleting  the  currently 
established  tolerances  for  corn,  field, 
grain  (5.0  ppm)  and  corn,  field  forage 
(6.0  ppm)  from  40  CFR  180.364  (a)(1) 
and  reestablishing  them  in  40  CFR 
180.364(a)(2)  and  establishing  a 
tolerance  for  corn,  field,  stover  at  100 
ppm  and  assigning  it  to  paragraph  (a)(2). 

■  Because  a  separate  tolerance  for  corn, 
field,  stover  is  being  established  under 
paragraph  (a)(2),  the  commodity 
definition  for  the  currently-established 
grain,  cereal,  forage,  fodder,  and  straw, 
group  16,  except  field  corn,  forage  in 
paragraph  (a)(1)  4s  being  changed  to  read 
grain,  cereal,  forage,  fodder  and  straw, 
group  16,  except  field  corn,  forage  and 
field  corn,  stover.  As  discussed  in  the 
final  rule -published  in  the  Federal 
Register  of  December  3,  2008,  this 
change  to  the  tolerance  expression  for 
glyphosate  as  it  applies  to  these  field 
corn  commodities  will  not  have  any 
impact  on  these  field  com  tolerances  in 
terms  of  how  they  apply  to  glyphosate 
applied  to  non-genetically  modified 
field  corn. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  glyphosate,  N- 
(phosophonomethyl)glycine  and  its 
metabolite  N-acetyl-glyphosate 
(expressed  as  glyphosate)  resulting  from 
the  application  of  glyphosate,  the 
isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
dimethylamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  on  the  food 
commodities:  Corn,  field,  forage  at  6.0 
ppm;  corn,  field,  grain  at  5.0  ppm;  com, 
field  ,  stover  at  100  ppm;  and  for  the 
combined  residues  glyphosate, 
phosophonomethyl)giycine  resulting 
from  the  application  of  glyphosate,  the 
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isopropylamine  salt  of  glyphosate,  the 
ethanolamine  salt  of  glyphosate,  the 
dimethylamine  salt  of  glyphosate,  the 
ammonium  salt  of  glyphosate,  and  the 
potassium  salt  of  glyphosate  on  the  food 
commodity  grain,  cereal,  forage,  fodder, 
and  straw,  group  16,  except  field  corn, 
forage  and  field  corn,  stover  at  100  ppm. 

VI.  Statutory  and  Executive  Order' 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  firom  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211,, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribe's, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will'not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on' the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 


1999)  and  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfimded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  befote  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  Ae  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8,  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.364  is  amended  in 
paragraph  (a)(1),  in  the  table,  by 
removing  the  commodities  corn,  field, 
forage;  corn,  field,  grain;  and  grain, 
cereal,  forage,  fodder  and  straw,  group 
16,  except  field  corn,  forage;  and  adding 
the  commodity  grain,  cereal,  forage, 
fodder  and  straw,  group  16,  except  field 
corn,  forage  and  field  corn,  stover;  and 
in  paragraph  (a)(2),  in  the  table,  by 
alphabetically  adding  the  commodities 
to  read  as  follows: 


§  1 80.364  Glyphosate;  tolerance  for 
residues. 

(a)  General.  (1)  *  *  * 


Commodity 

Parts  per  million 

Grain,  ce- 

real,  for- 

age,  fod- 

i 

I 

der  and 

I 

straw. 

group  16, 

except 

field  com, 

forage  and 

field  com, 

stover  . 

100 

(2)  * 

*  *  • 

Commodity  , 

Parts  per  million 

Com,  field,  forage . 

Com  field,  grain  . 

Com,  field,  stover  . 

6.0 

5.0 

100 

♦  *  *  *  ★ 


[FR  Doc.  E9-30053  Filed  12-17-09;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2009-0004;  FRL-8796-9] 

Rimsulfuron;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  amends 
tolerances  for  residues  of  rimsulfuron  in 
or  on  corn,  field,  forage  and  corn,  field, 
stover  and  establishes  tolerances  in  or 
on  grain,  aspirated  fractions;  soybean, 
forage;  soybean,  hay;  soybean,  hulls; 
and  soybean,  seed.  E.I  du  Pont  de 
Nemours  and  Company  requested  these 
tolerances  under  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (FFDCA). 

DATES:  This  regulation  is  effective 
December  18,  2009.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  February  16, 2010,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMA-RON  ). 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
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identification  (ID)  number  EPA-H(^ 
OPP-2009-0004.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.regulations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g..  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
availabie  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The. 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mindy  Ondish,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 

(703)  605-0723;  e-mail  address: 
ondish.mindy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 
112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
mnv.reguIations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  e-CFR 
cite  at  http://v\'v\'W'.gpoaccess.gov/ecfr. 

To  access  the  OPPTS  Harmonized  Test 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/oppts  and  sdlect  “Test 
Methods  &  Guidelines”  in  the  left  side 
navigation  menu. 

C.  Can  I  File  an  Objection  or  Hearing  ‘ 
Bequest? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a.  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regulation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
-identify  docket  ID  number  EPA-HQ- 
OPP-2009-0004  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  ffiust  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  February  16,  2010. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2009-0004,  by  one  of  the 
following  methods: 

•  Federal  eBuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 


Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facilitv  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  April  8, 

2009  (74  FR  15971)  (FRL-8407-4),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of 
pesticide  petitions  (PP  8F7431  and  PP 
8F7440)  by  E.I  du  Pont  de  Nemours  and 
Company,  Laurel  Run  Plaza,  P.O.  Box 
80038,  VVilmiiigton,  DE  19880-0038. 

The  petition  requested  that  40  CFR 
180.478  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
rimsulfuron,  iV-((4.6- 
dimethoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide,  in  or  on  corn, 
aspirated  grain  fractions  at  1.02  parts 
per  million  (ppm);  corn,  field,  forage  at 
0.4  ppm;  corn,  field  grain  at  0.01  ppm;  ' 
and  corn,  fjeld,  stover  at  2.5  ppm  (PP 
8F7440);  and  soybean,  aspirated  grain 
fractions  at  4.51  ppm;  soybean,  forage  at 
0.25  ppm;  soybean,  hay  at  1.2  ppm; 
soybean,  hulls  at  0.035  ppm;  and 
soybean,  seed  at  0.01  ppm  (PP  8F7431). 
That  notice  referenced  a  summary  of  the 
petition  prepared  by  E.I.  du  Pont  de' 
Nemours  and  Company,  the  registrant, 
which  is  available  to  the  public  in  the 
docket,  http://www.regulations.gov. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
removed  the  proposed  tolerances  for 
corn,  aspirated  grain  fractions  at  1.02 
ppm  and  soybean,  aspirated  grain 
fractions  at  4.51  ppm  and  has  replaced 
them  with  a  tolerance  on  grain, 
aspirated  fractions  at  4.5  ppm.  The 
tolerance  level  for  soybean,  hulls  was 
rounded  up  from  0.035  ppm  to  0.04 
ppm.  The  existing  tolerance  level  for 
corn,  field,  grain  was  maintained  at  0.1 
ppm  to  remain  harmonized  with 
Mexico’s  maximum  residue  limit  (MRL). 
Finally,  EPA  has  revised  the  tolerance 
expression  for  all  existing  and  new 
rimsulfuron  tolerances.  The  reasons  for 
these  changes  are  explained  in  Unit 
IV.D.  - 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
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result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
odcupational  exposure.  Section 
408(b)(2KC)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.” 

Consistent  with  section  408(b)(2KD) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA,  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  rimsulfuron 
and  its  metabolites  and  degradates  in  or 
on  corn,  field,  forage  at  0.4  ppm;  corn, 
field,  stover  at  2.5  ppm;  grain,  aspirated 
ft'actions  at  4.5  ppm;  soybean,  forage  at 
0.25  ppm;  soybean,  hay  at  1.2  ppm; 
soybean,  hulls  at  0.04  ppm;  and 
soybean,  seed  at  0.01  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hyman  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

Rimsulfuron  has  low  acut^toxicity  by 
oral,  dermal,  and  inhalation  routes  of 
exposure.  It  is  a  moderate  eye  irritant 
and  is  not  a  dermal  sensitizer.  In 
subchronic  and  chronic  toxicity  studies 
in  rats,  toxic  effects  included  decreased 
body  weight,  decreased  body  weight 
gain,  increased  relative  liver  and 
absolute  kidney  weights,  and  diuresis. 
At  the  higher  dosage,  decreased  liver 
enzymes  and  bilirubin,  fatty  change, 
and  hepatocellular  hypertrophy  were 
observed.  In  the  chronic  rat  study, 
decreased  body  weight  gain  and 
increased  liver  weights  were  observed. 
At  the  higher  dosage,  increased 
mortality  was  observed  in  males.  In  the 
subchronic  study  in  mice,  increased  red 
blood  cell  (RBC)  and  hemoglobin,  and 
decreased  body  weight  gain  and  food 


efficiency  were  obsferved.  In  the  Chronic 
study  in  mice,  decreased  body  weight, 
increased  incidences  of  dilation  and 
cysts  in  the  glandular  stomach,  and 
degeneration  of  the  testicular  artery  and 
tunica  albuginea  were  observed.  In  the 
subchronic  study  in  dogs,  diuresis  was 
indicated  by  urinary  volume,  platelet 
concentration  and  kidney  weights 
accompanied  by  decreased  urinary 
osmolality.  In  the  chronic  study  in  dogs, 
increased  absolute  liver  and  kidney 
weights,  increased  seminiferous  tubule 
degeneration,  and  increased  number  of 
spermatid  giant  cells  present  in 
epididymides  in  males  were  observed. 

At  the  higher  dosage,  decreased  mean 
body  weight,  decreased  body  weight 
gain,  as  well  as  increases  in  serum 
cholesterol  levels,  alkaline  phosphatase 
activity,  absolute  liver,  and  relative  liver 
and  kidney  weights  were  observed. 

In  the  developmental  toxicity  study  in 
rats,  no  toxicity  was  seen  at  the  highest 
dose  tested.  In  the  developmental 
toxicity  study  in  rabbits,  and  in  the  2- 
generation  reproduction  toxicity  study 
in  rats,  developmental/offspring  toxicity 
was  seen  in  the  presence  of  maternal/ 
systemic  toxicity  and  at  similar  dose 
levels.  There  is  no  quantitative  or 
qualitative  evidence  of  increased 
susceptibility  following  pre-  and/or 
postnatal  exposures,  and  there  are  no 
concerns  or  residual  uncertainties. 

There  was  no  evidence  of  pojtential 
immunotoxicity  or  neurotoxicity  in  the 
submitted  studies. 

Rimsulfuron  was  classified  by  EPA  as 
a  “not  likely”  human  carcinogen  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  studies  conducted  in 
rats  and  mice. 

Specific  information  on  the  studies 
received  and  the  nature  of  the  adverse 
effects  caused  by  rimsulfuron  as  well  as 
the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  can  be  found  at  http:// 
H'ww. regulations. gov  in  document 
“Rimsulfuron  Human  Health  Risk 
Assessment  for  Proposed  Section  3  Uses 
on  Genetically  Modified  Field  Corn  and 
Soybean”  ,  page  28  in  docket  ID  number 
EPA-HQ-OPP-2009-0004. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 


determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  Safety  is  assessed  for^cute 
and  chronic  dietary  risks  by  comparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPADl.  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOG). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  spjne  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http://www.epa.gov/ 
pesticides/factsheets/riskdssess.htm. 

A  summary  of  the  toxicological 
endpoints  for  rimsulfuron  used  for 
human  risk  assessment  can  be  found  at 
http://wvm'.regulations.gov  in  document 
“Rimsulfuron  Human  Health  Risk 
Assessment  for  Proposed  Section  3  Uses 
on  Genetically  Modified  Field  Corn  and 
Soybean”  ,  page  18  in  docket  ID  number 
EPA-HQ-OPP-2009-0004. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  rimsulfuron,  EPA 
considered  exposure  under  the 
petitioned-for  tolerances  as  well  as  all 
existing  rimsulfuron  tolerances  in  40 
CFR  180.478.  EPA  assessed  dietary 
exposures  from  rimsulfuron  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure. 

No  such  effects  were  identified  in  the 
toxicological  studies  for  rimsulfuron; 
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therefore,  a  quantitative  acute  dietary 
exposure  assessment  is  unnecessary. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  USDA  1994-1996  and  1998 
CSFII.  As  to  residue  levels  in  food,  EPA 
assumed  tolerance-level  residues  and 
100  percent  crop  treated  (PCT)  for  all 
existing  and  new  uses  of  rimsulfuron. 

iii.  Cancer.  Based  on  the  lack  of 
evidence  of  carcinogenicity  observed  in 
the  2-year  rat  and  18-month  mouse 
carcinogenicity  studies,  EPA  classified 
rimsulfuron  as  a  “not  likely”  human 
carcinogen.  Therefore,  an  exposure 
assessment  for  evaluating  cancer  risk  is 
not  needed  for  this  chemical. 

iv.  Anticipated  residue  and  PCT 
information.  EPA  did  not  use 
anticipated  residue  or  PCT  information 
in  the  dietary  assessment  for 
rimsulfuron.  Tolerance  level  residues 
and  100  PCT  were  assumed  for  all  food 
commodities. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used. screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  rimsulfuron  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
transport  characteristics  of  rimsulfuron. 
Further  information  regarding  EPA 
drinking  water  models  used  in  pesticide 
exposure  assessment  can  be  found  at 
http://www.epa.gov/oppefed  1  /models/ 
water /index.htm. 

Based  on  the  First  Index  Reservoir 
Screening  Tool  (FIRST)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
rimsulfuron  for  acute  exposures  are 
estimated  to  be  5.596  parts  per  billion 
(ppb)  for  surface  water  and  0.016  ppb 
for  ground  water;  and  for  chronic 
exposures  are  estimated  to  be  0.120  ppb 
for  surface  water  and  0.016.  ppb  for 
ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
chronic  dietary  risk  assessment,  the 
water  concentration  of  value  0  120  ppb 
was  used  to  assess  the  contribution  to 
drinking  water.  The  surface  water  value 
was  used  in  the  chronic  dietary 
assessment  since  it  was  higher  than  the 
groundwater  value  and,  therefore,  more 
protective.  The  acute  surface  water 
value  is  not  relevant  to  this  dietary 
assessment,  as  a  toxic  effect  attributable 
to  a  single  dose  has  not  been  identified 
for  rimsulfuron.  The  cancer  dietary  risk 
assessment  is  also  not  relevant  due  to 
the  lack  of  evidence  of  carcinogenicity 
in  the  conducted  rat  and  mice  toxicity 
studies. 


3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Rimsulfuron  is  not  registered  for  any 
specific  use  patterns  that  would  result 
in  residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide’s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  found  rimsulfuron  to 
share  g  common  mechanism  of  toxicity 
with  any  other  substances,  and 
rimsulfuron  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has 
assumed  that  rimsulfuron  does  not  have 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a -common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
www.epa.gov/pesticides/cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(C)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (lOX)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infapts 
and  children.  "This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  SF.  In  applying  this  provision, 
EPA  either  retains  the  default  value  of 
lOX,  or  uses  a  different  additional  safety 
factor  when  reliable  data  available  to 
EPA  support  the  choice  of  a  different 
factor. 

2.  Prenatal  and  postnatal  sensitivity. 
In  the  developmental  toxicity  in  rats,  no 
developmental  toxicity  was  seen  at  the 
highest  dose  tested.  In  the 
developmental  toxicity  study  in  rabbits, 
and  in  the  2-generation  study  in  rats, 
developmental/offspring  toxicity  was 
seen  in  the  presence  of  maternal/ 
systemic  toxicity.  In  the  rabbit  study, 
fetal  effects  (production  of  only  two 
viable  fetuses)  occurred  at  a  higher  dose 


(1,500  mg/kg/day)  than  the  dose  (500 
mg/kg/ day)  resulting  in  maternal 
toxicity  (death  and  reduced  weight 
gain).  In  the  reproduction  study 
offspring  effects  (decreased  mean  body 
weight  in  Fl  males,  decreased  body 
weight  gain  in  Fl  females,  and 
decreased  daily  food  consumption  in  Fl 
males)  also  occurred  at  a  higher  dose 
(1,316  mg/kg/day)  than  the  dose  (M:  830 
mg/kg/day;  F:  1,021  mg/kg/day) 
resulting  in  parental/systemic  toxicity 
(decreased  body  weight  gain  in  males 
and  females).  Consequently,  there  is  no 
quantitative  or  qualitative  evidence  of 
increased  susceptibility  following  pre- 
and/or  postnatal  exposure  to 
rimsulfuron. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  wopld  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX.  That  decision  is 
based  on  the  following  findings: 

i.  The  toxicity  database  for 
rimsulfuron  is  adequate  to  assess 
potential  for  pre-  and/or  postnatal 
toxicity.  In  accordance  with  part  158 
Toxicology  Data  requirements,  an 
immunotoxicity  study  (870.7800),  and 
‘acute  and  subchronic  neurotoxicity 
studies  (870.6200)  are  required  for 
rimsulfuron.  Despite  the  absence  of  ‘ 
specific  immunotoxicity  and 
neurotoxicity  studies,  EPA  has 
evaluated  the  available  toxicity  data  and 
has  determined  that  there  is  no  evidence 
that  rimsulfuron  either  causes 
neurotoxic  effects  or  directly  targets  the 
immune  system,  and,  therefore,  an 
additional'  UF  is  not  needed  to  account 
for  the  lack  of  these  studies. 

ii.  There  is  no  indication  that 
rimsulfuron  is  a  neurotoxic  chemical 
and  there  is  no  need  for  a 
developmental  neurotoxicity  study  or 
additional  UFs  to  account  for 
neurotoxicity. 

iii.  There  is  no  evidence  that 
rimsulfuron  results  in  increased 
susceptibility  in  in  utero  rats  or  rabbits 
in  the  prenatal  developmental  studies  or 
in  young  rats  in  the  2-generation' 
reproduction  study. 

iv.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  chronic  dietary  food  exposure 
assessments  were  performed  based  on 
100%  PCT  and  tolerance-level  residues. 
EPA  made  conservative  (protective) 
assumptions  in  the  ground  and  surface 
water  modeling  used  to  assess  exposure 
to  rimsulfuron  in  drinking  water. 
Residential  exposure  is  not  expected  for 
rimsulfuron.  These  assessments  will  not 
underestimate  the  exposure  and  risks 
posed  by  rimsulfuron. 
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E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe»by 
CQmparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 
all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  No  adverse  effect  resulting  from 
a  single-oral  exposure  was  identified 
and  no  acute  dietary  endpoint  was 
selected.  Therefore,  rimsulfuron  is  not 
expected  to  pose  an  acute  risk. 

2.  (Jhronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  rimsulfuron 
from  food  and  water  will  utilize  <1%  of 
the  cPAD  for  the  general  population  and 
all  population  subgroups,  including 
children  1-2  years  old,  the  population 
group  receiving  the  greatest  exposure. 
There  are  no  residential  uses  for 
rimsulfuron. 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
short-term  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Rimsulfuron  is  not  registered  for  any 
u.se  patterns  that  would  result  in 
residential  exposure.  Therefore,  the  .  - 
short-term  aggregate  risk  is  the  sum  of 
the  risk  from  exposure  to  rimsulfuron 
through  food  and  water  and  will  not  be 
greater  than  the  chronic  aggregate  risk. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  internfediate-term 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a.  background  exjjosure  level). 

Rimsidfuron  is  not  registered  for  any 
use  patterns  that  would  result  in 
intermediate-term  residential  exposure. 
Therefore,  the  intermediate-term 
aggregate  risk  is  the  sum  of  the  risk  from 
exposure  to  rimsulfuron  through  food 
and  water,  which  has  already  been 


addressed,  and  will  not  be  greater  than 
the  chronic  aggregate  risk. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Based  on  a  lack  of  evidence 
for  carcinogenicity  in  mice  and  rats 
following  long-term  dietary 
administration,  rimsulfuron  is  not 
expected  to  pose  a  cancer  risk. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  rimsulfuron 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(high  performance  liquid 
chromatography  with  ultraviolet  (HPLC/ 
UV)  detection  method  AMR-1241-88)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number;  (410)  305-2905;  e-mail  address; 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  currently  no  established  or 
proposed  Codex  maximum  residue 
limits  (MRLs)  for  residues  of 
rimsulfuron.  There  are  Canadian  MRLs 
for  rimsulfuron  residues  on  tomatoes 
and  blueberries,  and  Mexican  tolerances 
for  residues  on  potatoes,  tomatoes,  and 
corn.  The  Mexican  tolerance  for  corn 
(0.1  mg/kg)  is  identical  to  the  existfng 
U.S.  tolerance  for  corn  grain  and 
harmonization  will  be  maintained. 

C.  Revisions  to  Petitioned-For 
Tolerances 

The  proposed  tolerances  on  corn, 
aspirated  grain  fractions  at  1.02  ppm 
and  soybean,  aspirated  grain  fractions  at 
4.51  ppm  have  been  revised  to  grain, 
aspirated  fractions  at  4.5  ppm. 
Rimsulfuron  residues  were  shown  to 
concentrate  in  aspirated  grain  fractions 
(AGF)  in  both  corn  grain  and  soybean 
seed.  As  the  residnes  in  soybean  AGF 
are  higher  than  in  corn  AGF,  the 
tolerance  was  established  at  4.5  ppm 
based  on  the  soybean  residue  data.  The 
proposed  tolerance  for  soybean,  hulls  at 
0.035  ppm  was  rounded  up  to  0.04  ppm. 
The  tolerance  level  for  corn,  field,  grain 
was  maintained  at  0.1  ppm,  rather  than 
the  proposed  0.01  ppm.  to  remain 
harmonized  with  the  MRL  in  Mexico. 

EPA  has  also  revised  the  tolerance 
expression  for  all  existing  and  new  • 
rimsulfuron  tolerances.  The  revised 
tolerance  expression  makes  clear  that 


the  tolerances  cover  “residues  of 
rimsulfuron,  including  its  metabolites 
and  degradates”  and  that  compliance 
with  the  tolerance  levels  will  be 
determined  by  measurihg  only 
rimsulfuron,  N-((4,6- 
dimethoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsnlfonyl)-2- 
pyridinesulfonamide.  EPA  has 
determined  that  it  is  reasonable  to  make 
this  change  in  the  tolerance  expression 
final  without  prior  proposal  and 
opportunity  for  comment,  because 
public  comment  is  not  necessary,  in  that 
the  change  has  no  substantive  effect  on 
the  tolerance,  but  rather  is  merely 
intended  to  clarify  the  existing  tolerance 
expression. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residnes  of  rimsulfuron,  including 
its  metabolites  and  degradates,  in  or  on 
corn,  field,  forage  at  0.4  ppm;  corn, 
field,  stover  ait  2.5  ppm;  grain,  aspirated 
fractions  at  4.5  ppm;  soybean,  forage  at 
0.25  ppm;  soybean,  hay  at  1.2  ppm; 
soybean,  hulls  at  0.04  ppm;  and 
soybean,  seed  at  0.01  ppm.  Compliance 
with  these  tolerance  levels  will  be 
determined  by  measuring  only 
rimsulfuron,  N-((4,6- 
dimethoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide,  in  or  on  the 
commodities. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
■  Order  12866,  entitled  “Regulatory 
Planning  and  Review”  (58  FR  51735, 
October  4,  1993).  Becau.se  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866.  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  oi'Use”  (66 
FR  28355,  May  22,  2001)  or  Executive 
Order  13045,  entitled  “Protection  of 
Children  from  Environmental  Health 
Ri.sks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approv’al  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C;  3501  et  seq.,  nor  does  it  require 
any  special  considerations  under 
Executive  Order  12898,  entitled 
“Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
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Populations”  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not  ' 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  governrhent  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
"Federalism”  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 
entitled  “Con.sultation  and  Coordination 
with  Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1395 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
.Senate,  the  U.S.  Hou^e  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  8.  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follow's: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321  (q),  346a  and  371. 

■  2.  Section  180.478  is  amended  in 
paragraph  (a)  by  revising  the 
introductory  text,  by  revising  the  entries 
for  Corn,  field,  forage  and  Corn,  field, 
stover,  and  by  alphabetically  adding 
entries  for  Grain,  aspirated  fractions: 
Soybean,  forage;  Soybean,  hay:  Soybean, 
hulls:  and  Soybean,  seed  to  the  table  to 
read  as  follows: 

§  180.478  Rimsulfuron;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
rimsulfuron.  including  its  metabolites 
and  degradates,  in  or  on  the 
commodities  in  the  table  below. 
Gompliance  with  the  tolerrance  levels 
specified  below  is  to  be  determined  by 
measuring  only  rimsulfuron,  N-((4.6- 
dimethoxypyrimidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyl)-2- 
pyridinesulfonamide),  in  or  on  the 
commodities. 


Commodity  i 

Parts  per  million 

I 

Corn,  field,  forage 

0.4 

i 

Corn,  field,  stover 

L 

2.5 

Grain,  aspirated  frac¬ 
tions 

4.5 

Soybean,  forage 

! 

'  0.25 

Soybean,  hay 

i 

1 

Soybean,  hulls 

0.04 

Soybean,  seed 

0.01 

... 

1 _ 

★  ★  *  *  * 

[FR  Doc.  E9-30045  Filed  12-17-09:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  090428799-9802-01] 

RIN  0648-XT30 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  The  Coast  States; 
Pacific  Coast  Groundfish  Fishery; 
Pacific  Whiting  Allocation;  Pacific 
Whiting  Seasons 

AGENCY:  National  Marine -Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule; 
reapportionment  of  surplus  Pacific 
whiting  allocation;  request  for 
comments. 

SUMMARY;  This  document  announces  the 
reapportionment  of  1,325  mt  of  Pacific 
whiting  from  the  shore-based  sector  to 
the  catcher/processor  sector. 

DATES:  The  reapportionment  of  whiting 
is  effective  from  1200  local  time  (l.t.) 
December  7,  2009,  until  December  31, 
2009,  unless  modified,  superseded  or 
rescinded.  Comments  will  be  accepted 
through  January  4,  2010. 

ADDRESSES:  You  may  submit  comments, 
identified  by  0648-XT30  and  submitted 
by  any  of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal  http:// 
n'ww.regulations.gov. 

•  Fax:  206-526-6737,  Attn:  Becky 
Renko 

•  Mail:  Barry  A.  Thom,  Acting 
Administrator,  Northwest  Region, 
NMFS,  Attn:  Becky  Renko*  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko,  Northwest  Region,  NMFS, 
at  206  526  6110. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

This  notice  is  accessible  via  the 
Internet  at  the  Office  of  the  Federal 
Register’s  Website  at  http:// 
wwiv.gpoaccess.gov/fr/inrlex.htmI. 

Background 

This  action  is  authorized  by 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 


67138 


Federal  Register/ VoL  74,  No.  242 /Friday,  December  18,  2009 /Rules  and  Regulations 


Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  and  California. 

Regulations  at  50  CFR  660.323(a)(2) 
divide  the  commercial  Pacific  whiting 
OY  into  separate  allocations  for  the 
catcher/processor,  mothership,  and 
shore-based  sectors.  Each  commercial 
sector  receives  a  portion  of  the 
commercial  OY.  Regulations  at  50  CFR 
660.323  (c)  provide  for  the 
reapportionment  of  Pacific  whiting  that 
the  Regional  Administrator  determines 
will  not  be  used  during  the  year. 

The  shore-based  sector  was  closed  on 
July  7,  2009  (July  28,  2008;  74  FR 
37176).  The  best  available  information 
on  July  6,  2009  indicated  that  the  42,063 
mt  allocation  for  the  shore-based  sector 
would  be  reached  by- 10:00  a.m.  on  July 
7,  2009.  Data  received  after  the  closure 
indicated  that  the  fishing  rates  slowed 
considerably  in  the  last  few  days  of  the 
fishery,  resulting  in  1,382  mt  of 
unharvested  shore-based  allocation. 

This  document  announces  the 
reapportionment  of  1,325  mt  of  shore- 
based  allocation  to  the  catcher/* 
processor  sector  resulting  in  the  / 
following  commercial  allocations  for 
2009:  catcher/processor  35,376  mt, 
mothership  24,034  mt,  and.shore-based 
40,738  mt.  Facsimiles  directly  to  fishing 
businesses  and  postings  on  the 
Northwest  Regions  internet  site  were 
used  to  provide  actual  notice  to  the 
affected  fishers. 

Classifications 

The  determinations  to  take  these 
actions  were  based  on  the  most  recent 
data  available.  The  aggregate  data  upon 
which  the  determinations  were  based 
are  available  for  public  inspection  at  the 
Office  of  the  Regional  Administrator 
(see  ADDRESSES)  during  business  hours. 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
Assistant  Administrator  for  Fisheries, 

,  NMFS,  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  comment  on  these 
actions  pursuant  to  5  U.S.C.  553 
(3)(b)(B),  because  providing  prior  notice 
and  opportunity  would  be 
impracticable.  It  would  be  impracticable 
because  of  the  need  for  immediate 
action.  NMFS  has  determined  that 
providing  an  opportunity  for  prior 
notice  and  comment  would  be 
impractical  and  contrary  to  public 
interest.  Delay  of  this  action  would 
leave  Pacific  whiting  unharvested.  In 
addition,  the  catcher/processors  needed 
an  immediate  reallocation  if  they  were 
to  keep  their  workers  employed.  For 
these  same  reasons  the  agency  finds 
good  cause  to  waive  the  30-day  delay  in 
effectiveness.  These  actions  are  taken 


under  the  authority  of  50  CFR 
660.323(c),  and  are  exempt  from  review 
under  Executive  Order  12866.  Actual 
notice  of  the  reapportionments  was 
provided  to  the  affected  fishTers. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  15j  2009. 

Emily  H.  Menashes, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E9-30175  Filed  12-17-09;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  0912011420-91423-01] 

RIN  0648-AY39 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Steller  Sea  Lions; 
Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  action  makes  a 
correction  to  regulations  at  50  CFR  part 
679.  It  corrects  a  final  rule  that 
erroneously  removed  regulations  in  50 
CFR  part  679  concerning  the  harvest 
limit  area  for  Atka  mackerel  in  the 
Aleutian  Islands.  NMFS  intended  this 
final  rule  to  modify  regulations  detailing 
management  of  Atka  mackerel  total 
allowable  catch.  However,  due  to 
incorrect  instructions  in  the  regulatory 
text,  NMFS  inadvertently  removed  the 
regulations  governing  Atka  mackerel 
management  in  the  harvest  limitation 
area.  This  correcting  amendment 
reinstates' those  regulations. 

DATES:  Effective  December  18,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Merrill,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 
Background 

Groundfish  fisheries  iit  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  are  managed  under  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMP  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(MSA).  Regulations  implementing  the 
FMP  appear  at  50  CFR  part  679.  General 


regulations  governing  U.S.  fisheries  also 
appear  at  50  CFR  part  600. 

NMFS  has  determined  that  an  error 
exists  in  the  regulations  at 
§  679.20(a)(8)(ii).  This  final  rule  will 
correct  an  error  that  resulted  when 
NMFS  inadvertently  removed 
regulations  that  govern  the  maximum 
amount  of  Atka  mackerel  total  allowable 
catch  (TAC)  that  may  be  taken  from  the 
harvest  limitation  area  (HLA)  in  the 
BSAI.  NMFS  published  a  final  rule 
implementing  HLA  regulations  on 
January  2,  2003  (68  FR  204),  to  ensure 
that  fishery  management  of  Atka 
mackerel  in  the  BSAI  is  not  likely  to 
jeopardize  the  continued  existence  or 
adversely  modify  or  destroy  designated 
critical  habitat  for  the  Endangered 
Species  Act  (ESA)-listed  western 
distinct  population  segment  of  Steller 
sea  lions  [Eumetopias  jubatus].  These 
regulations  primarily  focused  on  spatial 
and  temporal  harvest  restrictions  on 
Steller  sea  lion  prey  species,  including 
Atka  mackerel. 

On  September  14,  2007,  NMFS 
published  a  final  rule  that  attempted  to 
modify  regulations  at  50  CFR 
679.20(a)(8)(ii)  to  citify  the  allocation 
of  Atka  mackerel  between  non- 
American  Fisheries  Act  trawl  catcher/ 
processors,  commonly  known  as  the 
Amendment  80  sector,  and  other  trawl 
t  vessels,  commonly  known  as  the  BSAI 
trawl  limited  access  sector  (72  FR 
52668).  It  was  NMFS’s  intent  to  modify 
only  regulations  in  the  introductory  text 
at  §  679.20(a)(8)(ii)  to  address  the 
allocation  of  Atka  mackerel  between  the 
Amendment  80  sector  and  the  BSAI . 
trawl  limited  access  sector,  and  not 
regulations  in  §  679.20(a)(8)(ii)(A) 
through  (C)  that  established  spatial  and 
temporal  harvest  restrictions.  However, 
the  instructional  text  in  the  final  rule 
published  on  September  14,  2007, 
inadvertently  removed  regulations  in 
§679.20(a)(8Kii)(A)  through  (C)  (72  FR 
52719).  NMFS’s.  intent  to  keep 
regulations  in  §  679.20(a)(8)(ii)(A) 
through  (C)  intact  was  indicated  in  the 
preamble  to  the  September  14,  2007, 
final  rule  in  response  to  a  public 
comment.  NMFS  stated  that  “NMFS  did 
not  propose  regulations  that  would  have 
modified  existing  regulations 
concerning  management  of  Atka 
mackerel  in  the  HLA  as  part  of  the 
[September  14,  2007  final  rule].  NMFS 
will  manage  the  HLA  fisheries  in 
compliance  with  existing  regulations.” 
(72  FR  52705).  This  correcting 
amendment  corrects  the  inadvertent 
removal  of  regulations  in 
§  679.20(a)(8)(ii)(A)  through  (C),  and 
reinstates  them. 
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Classification 

Pursuant  to  5  U.S.C.  553(b)(B),  the 
Acting  Assistant  Administrator  of 
Fisheries  (AA)  finds  good  cause  to 
waive  prior  notice  and  opportunity  for 
public  comment,  as  notice  and  comment 
would  be  impracticable  and  contrary  to 
the  public  interest.  Through  this  action, 
NOAA  seeks  to  correct  the  inadvertent 
removal  of  regulations  in 
§679.20(a)(8)(ii)(A)  through  (C),  and 
reinstate  them.  Prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  would  be  impracticable  and 
contrary  to  the  public  interest  for  the 
following  reasons.  Corrections  to  ensure 
the  rule’s  compliance  with  the  intent  of 
the  HLA  Program  must  be  made 
immediately  since  establishing  limits  on 
Atka  mackerel  fishing  in  the  HLA  is 
critical  for  conservation  and 
management  of  the  groundfish  fisheries 
off  Alaska  and  for  assessing  the  impact 
of  these  fisheries  on  other  aspects  of  the 
marine  environment.  Failure  to  limit 
Atka  mackerel  fishing  in  tbe  HLA  would 
be  inconsistent  with  management 
measures  designed  to  avoid  jeopardizing 
the  continued  existence  and  adverse 
modification  of  designated  critical 
habitat  for  Steller  sea  lions  as  required 
under  the  ESA.  Fishing  in  the  HLA 
Fishery  is  ongoing,  and  the  lack  of 
limitations  in  the  HLA  could  result  in 
greater  harvest  of  Atka  mackerel  by 
vessels  than  allowed  under  current 
Steller  sea  lion  management  measures. 
Failure  to  limit  fishing  in  the  HLA 
would  remove  limitations  on  vessels 
that  are  currently  constrained  by  those 
limitations  and  would  provide  an 
incentive  for  increased  harvests  in  the 
HLA.  As  such,  prior  notice  and  an 
opportunity  for  public  comment  on 
these  measures  are  impracticable  and 
contrary  to  the  public  interest  because 


NMFS  only  recently  discovered  these 
errors  and  must  ensure  the 
uninterrupted,  comprehensive  and 
rational  management  of  the  fisheries 
consistent  with  the  MSA  and  ESA. 

Additionally,  for  the  reasons  listed 
above,,  the  AA  finds  good  cause  to  waive 
the  30-day  delay  in  the  effective  date 
under  5  U.S.C.  553(d)(3),  as  such 
procedures  would  be  contrary  to  the 
public  interest.  Because  prior  notice  and 
opportunity  for  public  comment  are  not 
required  for  this  rule  by  5  U.S.C.  553, 
or  aoy  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  are 
inapplicable. 

The  Acting  AA  for  NMFS  has 
determined  that  this  action  is  consi.stent 
with  the  MSA  and  other  applicable  law. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  14,  2009. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  corrected 
as  follows: 

PART  679-FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1.  The  authority  citation  for  part  679 
continues  to  read,  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1540(f): 
1801  et  seq.;  1851  note;  3631  et  seq. 

■  2.  In  §  679.20,  revise  paragraph 
(a)(8)(ii)  to  read  as  follows: 


§679.20  General  limitations. 
***** 

(a)  *  *  *. 

(8)  *  *  ** 

(ii)  ITAC  allocation  to  Amendment  80 
and  BSAl  trawl  limited  access  sectors. 
The  remainder  of  the  Atka  mackerel 
TAC,  after  subtraction  of  the  jig  gear 
allocation,  CDQ  reserve,  and  incidental 
catch  allowance  for  the  BSAI  trawl 
limited  access  sector  and  vessels  using 
non-trawl  gear,  will  be  allocated  as 
ITAC  to  the  Amendment  80  and  BSAI 
trawl  limited  access  sectors. 

(A)  Seasonal  Allowances.  The'Atka 
mackerel  TAC  specified  for  each 
subarea  or  district  will  be  divided 
equally,  after  subtraction  of  the  jig  gear 
allocation  and  reserves,  into  two 
seasonal  allowances  corresponding  to 
the  A  and  B  seasons  defined  at 

§  679.23(e)(3). 

(B)  Overages  and  Underages.  Within 
any  fishing  year,  unharvested  amounts 
of  the  A  season  allowance  will  be  added 
to  the  B  season  allowance  and  harvests 
in  excess  of  the  A  season  allowance  will 
be  deducted  from  the  B  season 
allowance. 

(C)  Harvest  limit  area  (HLA)  limits. 
Atka  mackerel  harvest  is  limited  in  the 
HLA,  as  defined -in  §  679.2,  as  follows: 

(1)  For  the  HLA,  the  Regional 
Administrator  will  establish  an  HLA 
harvest  limit  of  no  more  than  60  percent 
of  the  seasonal  TAC  as  specified  in 
paragraph  (a)(8)(ii)(A)  of  this  section. 

(2)  CDQ  fishing.  A  CDQ  group  is 
prohibited  from  exceeding  the  CDQ 
portion  of  the  percentage  of  annual  Atka 
mackerel  in  areas  542  and/or  543 
specified  in  paragraph  (a)(8)(ii)(C)(l)  of 
this  section  for  the  HLA. 
***** 

[FR  Doc.  E9-30181  Filed  12-17-09;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

I 

[Docket  No.  FAA-2009-1063;  Airspace 
Docket  No.  09-ANM-22] 

Proposed  Amendment  of  Class  E 
Airspace;  Hoquiam,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Hoquiam, 

WA.  Controlled  airspace  would  be 
amended  to  have  Class  E  surface  area 
airspace  continuous  at  Bowerman 
Airport,  Hoquiam,  WA.  The  FAA  is 
proposing  this  action  to  enhance  the 
safety  and  management  of  aircraft 
"operations  at  the  airport.  This  action 
also  would  correct  the  airport  name. 
DATES:  Comments  must  be  received  on 
or  before  February  1,  2010. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations, 
M-30,  West  Building  Ground  Floor, 
Room  Wl  2-140, 1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 
Telephone  (202)  366-9826.  You  must 
identify  FAA  Docket  No.  FAA-2009- 
1063;  Airspace  Docket  No.  09-ANM-22, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  through  the 
Internet  at  http:/ /w'ww. regulations. gov. 
FOR  FURTHER  INFORMATION  CbNTACT: 
Eldon  Taylor,  Federal  Aviation 
Administration,  Operations  Support 
Group,  Western  Service  Center,  1601 
Lind  Avenue,  SW.,  Renton,  WA  98057; 
teleplione  (425)  203—4537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. ' 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory’,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA- 
2009-1063  and  Airspace  Docket  No.  09- 
ANM-22)  and  be  submitted  in  triplicate 
to  the  Docket  Management  System  (see 
ADDRESSES  section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at 
http://w\\'\\'.regulations.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  mu.st  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-2009-1063  and 
Airspace  Docket  No.  09-ANM-22”.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  rjosing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A'report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  elec'tronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://w\vw.regulations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  througii 
the  FAA’s  Web  page  at  http)// 
m\^\faa.gov/airports_airtraffic/ 
air_traffic/ p  u  blica  tions/ 
airspacejamendments/ . 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  the  address  and 
phone  number)  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Northwest 
Mountain  Regional  Office  of  the  Federal 


Aviation  Administration,  Air  Traffic 
Organization,  Western  Service  Center, 
Operations  Support  Group,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98057. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  267-9677,  for  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
tl4  CFR)  part  71  by  amending  Class  E 
airspace  at  Bowerman  Airport, 

Hoquiam,  WA.  The  controlled  surface 
area  air.space  would  be  continuous, 
thereby  removing  the  specific  dates  and 
times  as  stated  in  advance  by  a  Notice 
to  Airmen.  This  action  would  enhance 
the  safety’  and  management  of  aircraft 
operations  at  Bowerman  Airport, 
Hoquiam,  WA.  This  action  also  would 
correct  the  airport  name  from 
Bowerman  Field  to  Bowerman  Airport. 

Class  E  airspace  designations  are 
published  in  paragraph  6002,  of  FAA 
Order  7400. 9T,  signed  August  27,  2009, 
and  effective  September  15,  2009,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  ah 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February'  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  would  not  have  a 
significant  economic  impact  on  ^ 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  U.S.  Code.  Subtitle  1, 
Section  106,  describes  the  authority  for 
the  FAA  Administrator.  Subtitle  VII , 
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Aviation  Programs, ‘describes  in  more 
detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Subpart  I,  Section  40103.  Under  that  . 
section,  the  FAAis  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  amends 
controlled  airspace  at  Bowerman 
Airport,  Hoquiam,  WA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by,  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  FAA  Order  7400.9T, 
Airspace  Designations  and  Reporting 
Points,  signed  August  27,  2009,  and 
effective  September  15,  2009  is 
amended  as  follows: 

Paragraph  6002  Class  E  airspace  designated 
as  surface  areas. 

it  it  it  is  it  . 

ANM  WA  E2  Hoquiam,  WA  [Amendedl 

Bowerman  Airport,  WA 
(Lat.  46°58'16"  N.,  long.  123°56'12"  W.) 
Within  a  4-mile  radius  of  Bowerman 
Airport,  and  within  3.5  miles  each  side  of  the 
Bowerman  Airport  081“  bearing  extending 
from  the  4-mile  radius  to  8.4  miles  east  of 
Bowerman  Airport,  and  within  1.4  miles 
each  side  of  the  Bowerman  Airport  261“ 
bearing  extending  from  the  4-mile  radius  to 
8.8  miles  west  of  Bowerman  Airport. 

it  it  it  it  It 

Issued  in  Seattle,  Washington,  on 
December  9,  2009. 

H.  Steve  Karnes, 

Acting  Manager,  Operations  Support  Group, 
Western  Service  Center. 

[FR  Doc.  E9-30180  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2009-0916;  Airspace 
Docket  No.  09-ACE-12] 

Proposed  Amendment  of  Class  E 
Airspace;  Cedar  Rapids,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Cedar  Rapids, 
lA.  Additional  controlled  airspace  is 
necessary  to  accommodate  new 
Standard  Instrument  Approach 
Procedures  (SIAPs)  at  The  Eastern  Iowa 
Airport,  Cedar  Rapids,  lA.  The  FAA  is 
taking  this  action  to  enhance  the  safely 
and  management  of  Instrument  Flight 
Rules  (IFR)  operations  at  the  airport. 
DATES:  0901  UTC.  Comments  must  be 
received  on  or  before  February  1,  2010. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations,  1200 
New  Jersey  Avenue.  SE.,  West  Building 
Ground  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2009- 
091 6/Airspace  Docket  No.  09-ACE-12, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  through  the 
Internet  at  http://vvwvi'.reguIations.gov. 
You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dpckets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527),  is  on  the  ground  floor  of  the 
building  at  the  above  address.  • 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Enander,  Central  Service  Center, 
Operations  Support  Group,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Blvd.,  Fort 
Worth.  TX  76137;  telephone:  817-321- 
7716. 

SUPPLEMENTARY  INFORMATION: 

Comments  InvitecT 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  yvith  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
.statement  is  made:  “Comments  to 
Docket  No,  FAA-2009-0916/Airspace 
Docket  No.  09-ACE-12.’’  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRMs 

An  electroijic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://www.reguIations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
www.faa.gov/airports_airtraffic/ 
air Jraffic/ publications/ 
airspacejamendments/ . 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  Air 
■  Traffic  Airspace  Management,  ATA- 
400,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
202-267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA’s  Office 
of  Rulemaking  at  202-267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  action  proposes  to  amend  Title 
14,  Code  of  Federal  Regulations  (14 
CFR),  Part  71  by^dding  additional  Class 
E  airspace  designated  as  surface  areas 
for  SIAPs  at  The  Eastern  Iowa  Airport, 
Cedar  Rapids,  lA.  Controlled  airspace  is 
needed  for  the  safety  and  management 
of  IFR  operations  at  the  airport.  » 

Class  E  airspace  areas  are-published 
in  Paragraph  6002  of  FAA  Order 
7400. 9T,  dated  August  27,  2009,  and 
effective  September  15,  2009,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  he 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “significant 
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regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  U.S.  Code.  Subtitle  1, 
Section  106  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  would  add 
additional  controlled  airspace  at  The 
Eastern  Iowa  Airport,  Cedar  Rapids,  lA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9T, 
Airspace  Designations  and  Reporting 
Points,  signed  August  27,  2009,  and 
effective  September  15,  2009,  is 
amended  as  follows: 

Paragraph  6002  Class  E  Airspace 
designated  as  surface  areas. 

*  *  ★  ★  ★ 

ACE  LA  E2  Cedar  Rapids,  LA  [Amended] 
Cedar  Rapids,  The  Eastern  Iowa  Airport,  lA 


(Lat.  41°53'05''  N.,  long.  91°42'39"  W.) 
Within  a  5-mile  radius  of  The  Eastern  Iowa 
Airport.  This  Class  E  airspace  area  is  effective 
during  specific  dates  and-  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Fort  Worth,  TX  on  December  4, 
2009. 

Roger  M.  Trevino, 

Acting  Manager,  Operations  Support  Group, 
ATO  Central  Service  Center. 

[FR  Doc.  E9-30187  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2009-0934;  Airspace 
Docket  No.  09-ASW-29] 

Proposed  Amendment  of  Class  E 
Airspace;  Georgetown,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Georgetown, 
TX.  Additional  controlled  airspace  is 
necessary  to  accommodate  new 
Standard  Instrument  Approach. 
Procedures  (SIAPs)  at  Georgetown 
Municipal  Airport,  Georgetown,  TX. 

The  FAA  is  taking  this  action  to 
enhance  the  safety  and  management  of 
Instrument  Flight  Rules  (IFR)  operations 
for  SIAPs  at  Georgetown  Municipal 
Airport. 

DATES:  0901  UTC.  Comments  must  be 
received  on  or  before  February  1,  2010. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2009- 
0934/Airspace  Docket  No.  09-ASW-29, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  through  the 
Internet  at  http:/ /www.regulations.gov. 
You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between  9 
'a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800—647- 
5527),  is  on  the  ground  floor  of  the 
building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Enander,  Central  Service  Center, 


Operations  Support  Group,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Blvd.,  Fort 
Worth,  TX  76137;  telephone:  817-321- 
7716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  FAA-2009-0934/Airspace 
Docket  No.  09-ASW-29.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://www.reguIations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
www.faa.gov/airports_airtraffic/ 
airjtraffic/publications/ 
airspacejamendments/. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  Air 
Traffic  Airspace  Management,  ATA- 
400,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA’s  Office 
of  Rulemaking  at  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  action  proposes  to  amend  Title 
14,  Code  of  Federal  Regulations  (14 
CFR),  Part  71  by  adding  additional  Class 
E  airspace  extending  upward  from  700 
feet  above  the  surface  for  SIAPs 


Federal  Register/ Vol.  74,  No.  242 /Friday,  December  18,  2009 / Proposed  Rules 


67143 


operations  at  Georgetown  Municipal 
Airport,  Georgetown.  TX.  Adjustments 
to  the  geographic  coordinates  would  be 
made  in  accordance  with  the  FAAs 
National  Aeronautical  Charting  Office. 
Controlled  airspace  is  needed  for  the 
safety  and  management  of  IFR 
operations  at  the  airport.  . 

Class  E  airspace  areas  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9T,  dated,  August  27,  2009,  and 
effective  September  15,  2009,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “.significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  U.S.  Code.  Subtitle  1, 
Section  106  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 
Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  ’.he 
safety  of  aircraft  and  the  efficient  use  of 
■  airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  would  add 
additional  controlled  airspace  at 
Georgetown  Municipal  Airport, 
Georgetown,  TX. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows; 


PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9T. 
Airspace  Designations  and  Reporting 
Points,  signed  August  27,  2009,  and 
effective  September  15,  2009,  is 
amended  as  follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

If  it  it  -k  h 


ASW  TX  E5  Georgetown,  TX  [Amended] 
Georgetown  Municipal  Airport,  TX 
(Lat.  30°40'44'’  N.,  long.  97“40'46"  VV.) 
Georgetown  NDB 

(Lat.  30°41'04''  N..  long.  97'"40'48'’  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Georgetown  Municipal  Airport,  and 
within  2.5  miles  each  side  of  the  359°  bearing 
from  the  Georgetown  NDB  extending  from 
the  6.5-mile  radius  to  7.4  miles  north  of  the 
airport,  and  within  2.2  miles  each  side  of  the 
301°  bearing  from  the  airport  extending  from 
the  6.5-mile  radius  to  9.7  miles  northwest  of 
the  airport,  and  within  2  miles  each  side  of 
the  003°  bearing  from  the  airport  extending 
from  the  6.5-mile  radius  to  10.3  miles  north 
of  the  airport. 

it  it  *  it  * 

Issued  in  Fort  Worth,  TX,  on  December  7, 
2009. 

Anthony  D.  Roetzel, 

Manager,  Operations  Support  Group,  ATO 
Central  Service  Center. 

[FR  Doc.  E9-30195  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2009-1057;  Airspace 
Docket  No.  09-AWP-9] 

Proposed  Establishment  of  Class  E 
Airspace;  Battle  Mountain,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
establish  Class  E  airspace  at  Battle 
Mountain  Airport,  Battle  Mountain,  NV, 


to  accommodate  aircraft  using  the  VHF 
Omni-Directional  Radio  Range  (VOR)/ 
Distant  Measuring  Equipment  (DME) 
Standard  Instrument  Approach 
Procedures  (SIAPs)  at  the  airport.  The 
FAA  is  proposing  this  action  to  enhance 
the  safety  and  management  of  aircraft 
operations  at  Battle  Mountain  Airport, 
Battle  Mountain,  NV. 

DATES:  Comments_  must  be  received  on 
or  before  February  1,  2010. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations.  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  [ersey  Avenue.  SE., 
Washington,  DC  20590.  Telephone  (202) 
366-9826.  You  must  identify  FAA 
Docket  No.  FAA-2009-1057;  Airspace 
Docket  No.  09-AWP-9,  at  the  beginning 
of  your  comments.  You  may  also  submit 
comments  through  the  Internet  at 
http://www.reguIotions.gov. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Eldon  Taylor,  Federal  Aviation 
Administration,  Operations  Support 
Group,  Western  Service  Center,  1601 
Lind  Avenue,  SW.,  Renton,  WA  98057; 
telephone  (425)  203-4537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  dhta,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views, and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  6n  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA 
2009-1057  and  Airspace  Docket  No.  09- 
AWP-9)  and  be  submitted  in  triplicate 
to  the  Docket  Management  System  (see 
ADDRESSES  section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  aF 
http://www.regulations.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-2009-1057  and 
Airspace  Docket  No.  09-AWP-9”.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
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proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://wmv.regulations.gov. 
Recently.published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
mvw.faa.gov/airports_airtraffic/ 
airjtraffic/puhlications/ 
airspacejamendments/ . 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  the  address  and 
phone  number)  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Northwest 
Mountain  Regional  Office  of  the  Federal 
Aviation  Administration,  Air  Traffic 
Organization,  Western  Service  Center, 
Operations  Support  Group,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98057. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  267-9677,  for  a  copy  of  Advisory 
Circular  No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(14  CFR)  part  71  to  establish  Class  E 
surface  airspace  at  Battle  Mountain 
Airport,  Battle  Mountain,  NV. 

Controlled  airspace  is  necessary  to 
accommodate  aircraft  using  the  VOR/ 
DME  SIAPs  at  Battle  Mountain  Airport. 
This  action  would  enhance  the  safety 
and  management  of  aircraft  operations 
at  the  airport. 

Class  E  airspace  designations  are 
published  in  paragraph  6002  of  FAA 
Order  7400. 9T,  signed  August  27,  2009, 
and  effective  September  15,  2009,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
is  not  a  “significant  regulatory  action”' 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule,  ^ 
when  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  U.S.  Code.  Subtitle  1, 
Section  106,  describes  the  authority  for 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Subpart  I,  Section .401 03.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  the  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  establishes 
controlled  airspace  at  Battle  Mountain 
Airport,  Battle  Mountain,  NV. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  FAA  Order  7400.9T, 
Airspace  Designations  and  Reporting 
Points,  signed  August  27,  2009,  and 
effective  September  15,  2009,  is 
amended  as  follows: 

Paragraph  6002  Class  E  Airspace 
Designated  as  Surface  Areas. 

*  *  -k  *  *  ■ 


AWP  NV  E2  Battle  Mountain,  NV  [New] 

Battle  Mountain  Airport,  NV 
(Lat.  40“35'57"N..  long.  116°52'28"  W.) 
Within  a  4.2-mile  radius  of  Battle 
Mountain  Airport,  and  within  1.4  miles  each 
side  of  the  218“  bearing  extending  from  the 
4.2-mile  radius  to  7.4  miles  southw'est  of  the 
Battle  Mountain  Airport.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Noticse  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Ahport/Facility  Directory. 

k  k  k  k  it 

Issued  in  Seattle,  Washington,  on 
December  9,  2009. 

H.  Steve  Kames, 

Acting  Manager,  Operations  Support  Group, 
Western  Service  Center. 

[FR  Doc.  E9-30182  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4910-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  232,  240,  249,  and 
274 

[Release  Nos.  33-9086;  34-61161;  IC- 
29069;  File  NO.S7-10-09] 

RIN  3235-AK27 

Facilitating  Shareholder  Director 
Nominations 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule;  re-opening  of 
comment  period. 

SUMMARY:  In  )une  2009,' the  Securities  . 
and  Exchange  Commission  proposed 
changes  to  the  federal  proxy  rules  in 
“Facilitating  Shareholder  Director 
Nominations,”  Release  Nos.  33-9046; 
34-60089;  IC-28765:  File  No.  S7-10-09 
(June  10,  2009),  74  FR  29024  (June  18, 
2009)  (the  “Proposal”).  The  Commission 
is  re-opening  the  comment  period  to 
permit  interested  persons  to  comment 
on  additional  data  and  related  analyses 
that  have  been  included  in  the  public 
comment  file. 

DATES:  Comments  should  be  received  on 
or  before  January  19,  2010. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://wmv.sec.gov/ 
rules/proposed. shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  S7-10-09  on  the  subject  line; 
or 
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•  Use  the  Federal  eRulemaking  Portal 
[http;//www.reguIations.gov).  Follow  the 
instructions  for  submitting  comments. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street.  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  S7-10-09.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commission- will  post  all  comments  on 
the  Commission’s  Internet  Web  site 
(http  .7/  WWW. sec.gov/rules/ 
proposed. shtml).  These  comments  also 
are  available  for  Web  site  viewing  and 
copying  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  between  the 
hours  of  10  a.m.  and  3  p.m.  All 
comments  received  will  be  posted 
without  change;  we  do  nOt  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Brown  or  Tamara  Brightwell, 
Division  of  Corporation  Finance,  at 
(202)  551-3200,  U.S.  Securities  and 
Exchange  Commission,  100  F  Street, 

NE.,  Washington,  DC  20549-4553. 
SUPPLEMENTARY  INFORMATION:  In  )une 
2009,  the  Commission  proposed 
changes  to  the  federal  proxy  rules  that 
would  require  a  company,  under  certain 
circumstances,  to  include  in  the 
company’s  proxy  statement  disclosure 
concerning  a  shareholder’s,  or  group  of 
shareholders’,  nominees  for  director  and 
to  include  on  the  company  proxy  card 
the  names  of  those  nominees.’  In 
addition,  the  proposed  rules  would 
require  companies  to  include  in  their 
proxy  materials,  under  certain 
circumstances,  shareholder  proposals 
that  would  amend,  or  that  request  an  , 
amendment  to,  a  company’s  governing 
.  documents  regarding  nomination 
procedures  or  disclosures  related  to 
shareholder  nominations,  provided  the 
shareholder  proposal  does  not  conflict 
with  the  Commission’s  disclosure  rules, 
including  the  proposed  new  rules.  The 
Commission  also  proposed  changes  to 
certain  of  our  other  rules  and 
regulations,  including  the  existing 
exemptions  from  the  proxy  rules  and 
the  beneficial  ownership  reporting 
requirements.  The  Proposal  was 


’  Facilitating  Shareholder  Director  Nominations, 
Release  Nos.  33-9046:  34-60089;  IC-28765;  File 
No.  S7-10-09  (June  10,  2009)  [74  FR  29024]. 


published  for  comment  in  the  Federal 
Register  on  June  18,  2009,  and  the 
initial  comment  period  closed  on 
August  17,  2009. 

In  connection  with  the  Proposal,  a 
variety  of  data  and  related  analyses  have 
been  submitted  and  included  in  the 
public  comment  file.^  including  data 
and  related  analysis  by  Commission 
staff.  A  portion  of  that  data  and  the 
related  analyses  were  submitted  or 
added  to  the  public  comment  file  at  or 
after  the  close  of  the  initial  comment 
period.  The  Commission  is  re-opening 
the  comment  period  to  allow  interested 
persons  to  comment  on  the  additional 
data  and  analyses  in  the  public 
comment  file,  including  the  following 
materials: 

•  .Report  on  Effects  of  Proposed  SEC 
Rule  14a-l  1  on  Efficiency, 
Competitiveness  and  Capital  Formation, 
in  Support  of  Comments  by  Business 
Roundtable,  NERA  Economic 
Consulting  (submitted  on  August  17, 
2009  by  the  Business  Roundtable); 

•  Why  Did  Some  Banks  Perform 
Better  During  the  Credit  Crisis?  A  Cross- 
Country  Siudy  of  the  Impact  of 
Governance  and  Regulation,  Andrea 
Beltratti  and  Rene  M.  Stulz  (submitted 
on  September  11,  2009  by  the  Business 
Roundtable); 

•  The  Limits  of  Private  Ordering: 
Restrictions  on  Shareholders’  Ability  to 
Initiate  Governance  Change  and 
Distortions  of  the  Shareholder  Voting 
Process,  The  Corporate  Library 
(submitted  on  November  18.,  2009  by  the 
Shareowner  Education  Network  and  the 
Council  of  Institutional  Investors);  and 

•  Supplemental  analysis  of  share 
ownership  and  holding  period  patterns 
from  Form  13F  data  by  the 
Commission’s  Division  of  Risk,  Strategy, 
and  Financial  Innovation,  dated  , 
November  24,  2009. 

The  Commission  is  re-opening  the 
comment  period  for  the  Proposal  with 
regard  to  the  additional  data  and  related 
analyses  for  thirty  days  fr.om  the  date  of 
publication  of  this  release  in  the  Federal 
Register. 

By  the  Commission. 

Dated;  December  14,  2009. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30076  Filed  12-17-0^;  8:45  am) 
BILLING  CODE  8011^1-P 


^  See  Comment  File  No.  S7-10-09.  available  at 
http://wmv.seC.gov/comments/s7- 1 0-09/ 
sTiaOS.shtml. 


DEPARTMENT  OF  VETERANS 
-  AFFAIRS 

38  CFR  Part  3 

RIN  2900-AN21 

Specially  Adapted  Housing  and 
Special  Home  Adaptation 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  its 
adjudication  regulations  regarding 
specially  adapted  housing  and  special 
home  adaptation  grants.  The  proposed 
regulations  would  incorporate  certain 
provisions  from  the  Veterans  Benefits 
Act  of  2003,  the  Veterans  Benefits 
Improvement  Act  of  2004,  the  Veterans’ 
Housing  Opportunity  and'Benefits 
Improvement  Act  of  2006,  and  the 
Housing  and  Economjc  Recovery  Act  of 
2008.  The  proposed  amendments  are 
necessarj'  to  conform  the  regulations  to 
the  statutory.provisions. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  February  16,  2010. 
ADDRESSES:  Written  comments  may  be 
submitted  through 

www.ReguIations.gov;  by  mail  or  hand- 
delivery  to  Director,  Regulations  ' 
Management  (02REG),  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW.,  Room  1068,  Washington.  DC 
20420;  or  by  fax  to  (202)  273-9026. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  “RIN  2900- 
AN21 — Specially  Adapted  Housing  and 
Special  Home  Adaptation.”  Copies  of 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of 
Regulation  Policy  and  Management, 
Room  1063B,  between  the  hours  of  8 
g.m.  and  4:30  p.m.  Monday  through 
Friday  (except  holidays).  Plea.se  call 
(202)  461-4902  for  an  appointment. 

This  is  not  a  toll-free  number.  In 
addition,  during  the  comment  period, 
comments  may  be  viewed  online 
through  the  Federal  Docket  Management 
System  (FDMS)  at  http:// 
www.Reguiations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Kniffen,  Chief,  Regulations 
Staff  (211D),  Compensation  and  Pension 
Service.  V’eterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  461-9739. 
(This  is  not  a  toll-free  telephone 
number.) 

SUPPLEMENTARY  INFORMATION:  The 

following  public  laws  revised  VA’s 
statutes  regarding  specially  adapted 
housing  and  special  home  adaptation 
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grants:  The  Veterans  Benefits  Act  of 
2003,  Public  Law  108-183;  the  Veterans 
Benefits  Improvement  Act  of  2004, 

Public  Law  108-454;  the  Veterans’ 
Housing  Opportunity  and  Benefits 
Improvement  Act  of  2006,  Public  Law 
109-233;  and  the  Housing  and 
Economic  Recovery  Act  of  2008,  Public 
Law  110-289.  To  ensure  consistency 
with  statutory  changes,  we  propose  to 
amend  VA’s  regulations  addressing 
eligibility  for  specially  adapted  housing, 
38  CFR  3.809,  and  special  home 
adaptation,  38  CFR  3.809a. 

Benehts  for  Members  of  the  Armed 
Forces 

Section  401  of  the  Veterans  Benefits 
Act  of  2003  added  subsection  (c)  to  38 
U.S.C.  2101,  authorizing  VA  to  provide 
specially  adapted  housing  grants  under 
section  2101(a)  and  special  home 
adaptations  under  section  2101(b)  to 
members  of  the  Armed  Forces  serving 
on  active  duty  who  have  a  qualifying 
disability.  This  authorization  is  effective 
on  December  16,  2003.  However,  section 
401  of  the  Veterans  Benefits 
Improvement  Act  of  2004,  which 
significantly  reorganized  38  U.S.C. 

2101,  did  not  retain  the  authority  to 
provide  these  benefits  to  active  duty 
seryicemembers.  There  is  no  indication 
in  the  legislative  history  of  the  Act  that 
Congress  intended  to  eliminate 
eligibility  for  specially  adapted  housing 
and  special  home  adaptation  for 
members  of  the  Armed  Forces  serving 
on  active  duty. 

Further,  section  105  of  the  Veterans’ 
Housing  Opportunity  and  Benefits 
Improvement  Act  of  2006,  as  a  technical 
correction,  re-inserted  into  section  2101 
subsection  (c)  as  added  by  the  Veterans 
Benefits  Improvement  Act  of  2003  and 
then  made  amendments  to  that 
subsection.  The  effective  date  is 
December  10,  2004,  the  effective  date  of 
the  amendment  made  by  the  Veterans 
Benefits  Improvement  Act  of  2004.  • 
Because  the  benefits  were  made 
available  as  of  December  16,  2003,  by 
the  Veterans  Benefits  Act  of  2003,  this 
effective  date  provision  in  the  Veterans’ 
Housing  Opportunity  and  Benefits 
Improvement  Act  of  2006  essentially 
means  that  the  erroneous  removal  by  the 
Veterans  Benefits  Improvement  Act  of 
2004  of  the  language  authorizing 
benefits  for  active  duty  servicemembers 
did  not  occur.  Therefore,  we  propose  to 
amend  §§  3.809  and  3.809a  to 
incorporate  the  authority  to  grant 
eligibility  for  these  benefits  to  active 
duty  servicemembers. 

Section  2602  of  the  Housing  and 
Economic  Recovery  Act  of  2008  created 
new  38  U.S^.C.  2101A  for  eligibility  for 
specially  adapted  housing  and  special 


home  adaptations  for  members  of  the 
Armed  Forces  who  are  serving  on  active 
duty.  The  provisions  extending’ 
eligibility  for  these  benefits  to  such 
active  duty  members  of  the  Armed 
Forces  were  moved  from  38  U.S.C.  2101 
to  the  new  section  2101A.  No 
substantive  changes  were  made  to  the 
provisions.  We  would  cite  the  new 
section  as  the  statutory  authority  for  our 
regulations. 

38  U.S.C.  1151 

Section  304(a)  of  the  Veterans 
Benefits  Improvement  Act  of  2004 
amended  38  U.S.C.  1151,  Benefits  for 
persons  disabled  by  treatment  or 
vocational  rehabilitation,  by  adding 
subsection  (c).  Subsection  (c)  states  that 
a  qualifying  additional  disability  under 
section  1151  shall  be  treated  as  if  it  were 
a  service-connected  disability  for 
purposes  of  chapter  21  benefits 
(specially  adapted  housing)  and  chapter 

39  benefits  (automobiles  and  adaptive 
equipment).  This  is  an  expansion  of  the 
benefits  to  which  veterans  disabled  by 
VA  treatment  or  vocational 
rehabilitation  are  eligible.  This  statutory 
amendment  to  38  U.S.C.  1151  is 
applicable  with  respect  to  eligibility  for 
these  benefits  and  services  provided  by 
VA  on  or  after  December  10,  2004. 

Public  Law  108-454,  §  304(b),  118  Stat. 
3598,  3611.  VA  incorporated  these 
changes  in  its  regulation  regarding 
automobiles  and  adaptive  equipment, 

38  CFR  3.808,  by  final  rulemaking 
published  August  8,  2006,  at  71  FR 
44915.  We  now  propose  to  amend 
§§‘3.809  and  3.809a  to  reflect  the  . 
statutory  changes. 

VA  believes  that  Congress  intended 
the  reference  in  38  U.S.C.  1151(c)(1)  to 
“Chapter  21,  relating  to  specially 
adapted  housing,’’  to  include  both 
specially  adapted  housing  under  38 
U.S.C.  2101(a)  and  special  home 
adaptation  grants  under  38  U.S.C. 
2101(b),  based  upon  the  following 
analysis.  The  comma  betw'een  “Chapter 
21”  and  “relating  to  specially  adapted 
housing”  in  section  1151(c)(1)  suggests 
that  the  latter  phrase  is  intended  merely 
to  describe  the  content  of  the  chapter 
rather  than  to  impose  a  limitation 
referring  to  specific  provisions  in  the 
chapter.  In  fact,  the  heading  for  chapter 
21  of  title  38,  United  States  Code,  which 
includes  both  the  provisions  authorizing 
specially  adapted  housing  and  the 
provisions  authorizing  special  home 
adaptation  grants,  was,  when  Public 
Law  108-454  amended  section  1151, 
and  still  is  “Specially  Adapted  Housing 
for  Disabled  Veterans.”  Clearly, 

Congress  intended  the  phrase  “specially 
adapted  housing”  to  comprise  both 
benefits.  Also,  it  is- a  rule  of  statutory 


construction  that  statutory  provisions 
are  to  be  read  together.  See,  e.g.,  Coit 
Independence  Joint  Venture  v.  Fed.  Sav. 
&'Loan  Ins.  Corp.,  489  U.S.  561,  573 
(1989).  In  addition  to  adding  subsection 
(c)  to  38  U.S.C.  1151,  section  304  of  the 
Veterans  Benefits  Improvement  Act  of 
2004  added  paragraph  (2)  to  38  U.S.C. 
1151(b),  which  refers  to  chapter  21 
benefits  generally.  Reading  section 
1151(b)(2)  and  (c)  together,  we  interpret 
the  reference  in  section  1151(c)(1)  to 
include  all  chapter  21  benefits,  i.e., 
special  home  adaptation  grants  as  well 
as  specially  adapted  housing. 

As  stated,  section  304(c)  of  the 
Veterans  Benefits  Improvement  Act  of 
2004  amended  38  U.S.C.  1151(b)  by 
adding  paragraph  (2).  New  section 
1151(b)(2)  provides  that,  if  a  judgment, 
settlement,  or  compromise  of  a  claim 
includes  an  amount  specifically 
designated  for  a  purpose  for  which 
benefits  are  provided  under  chapter  21 
or  39  of  title  38,  United  States  Code,  and 
after  the  judgment,  settlement,  or 
compromise  becomes  final,  VA  awards 
benefits  under  chapter  21  or  39  for  the 
purpose  for  which  the  amount  was 
designated,  VA  must  reduce  the  amount 
of  the  chapter  21  or  39  benefits  payable 
by  the  amount  specifically  designated 
for  these  purposes  in  the  judgment, 
settlement,  or  compromise.  Section 
1151(b)(2)  applies  to  a  judgment, 
settlement,  or  compromi.se  that  became 
final  on  or  after  December  10,  2004. 
SectioTi  1151(b)(2)  also  requires  that,  if 
the  specifically  designated  amount 
received  as  a  result  of  the  judgment, 
settlement,  or  compromise  is  greater  ' 
than  the  amount  of  the  chapter  21  or  39 
benefits  awarded,  the  excess  amount 
received  will  be  offset  against  benefits 
otherwise  payable  under  38  U.S.C. 
chapter  11.  in  a  final  rulemaking 
published  August  8,  2006,  at  71  FR 
44915,  VA  incorporated  these  statutory 
changes  for  chapter  39  benefits  by 
amending  38  CFR  3.362,  Offset  under  38 
U.S.C.  1151(b)  of  benefits  awarded 
under  38  U.S.C.  1151(a),  for  claims  filed 
on  or  after  October  1,  1997,  and  by 
amending  38  CFR  3.800,  Disability  or 
death  due  to  hospitalization,  etc.,  for 
claims  filed  before  October  1,  1997.  We 
now  propose  to  amend  §§  3.362(e)  and 
3.800(a)(4)  to  reflect  the  statutory 
changes  regarding  chapter  21  benefits. 
We  additionally  propose  to  expand 
current  references  to  “chapter  39”  in 
§§  3.362(e)  and  3.800(a)(4)  to  “38  U.S.C. 
chapter  39”  for  the  purposes  of  clarity 
and  consistency.  We  intend  no 
substantive  change  with  this  proposed 
amendment. 
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Loss,  or  Loss  of  Use,  of  Upper 
Extremities 

Section  401  of  the  Veterans  Benefits 
Improvement  Act  of  2004  amended  38 
U.S.C.  2101,  authorizing  specially 
adapted  housing  and  home  adaptation 
grants  for  disabled  veterans  and  active 
duty  service  members,  by  adding  “the 
loss,  or  loss  of  use,  of  both  upper 
extremities  such  as  to  preclude  use  of 
the  arms  at  or  above  the  elbows”  as  a 
qualifying  disability  under  38  U.S.C. 
2101(a).  We  propose  to  amend  §  3.809 
by  adding  §  3.809(b)(5)  to  reflect  the 
amendment  to  section  2101. 

Typographical  Error 

We  propose  to  amend  paragraph  (4)  of 
§  3.809(b)  by  correcting  a  typographical 
error  in  the  current  phrase  “loss  of  loss 
of  use”.  The  phrase  throughout 
paragraph  (4)  should  read  “loss  or  loss 
of  use”.  We  additionally  propose  to 
amend  paragraphs  (3)  and  (4)  of 
§  3.809(b)  by  removing  the  periods  at 
the  end  of  those  paragraphs  and 
replacing  them  with  “,  or”.  Section 
2101(a)  provides  eligibility  for  veterans 
with  disability  that  meets  any  of  the 
criteria  listed  in  section  2101(a)(2)(A) 
through  (E).  The  current  omission  of  an 
“or”  at.  the  end  of  §  3.809(b)(3)  is  an 
unintentional  typographical  error.  Our 
amendments  will  adequately  reflect  the 
statute,  and  we  intend  no  substantive 
change. 

Loan  Guaranty  Service 

Section  101(b)  of  the  Veterans’ 
Housing  Opportunity  and  Benefits 
Improvement  Act  of  2006  ainended  38 
U.S.C.  2102  to  allow  three  separate 
grants  of  assistance  under  chapter  21. 
Prior  to  the  amendment,  the  benefit  was 
a  one-time  benefit.  We  would  also 
remove  from  §§  3.809  and  3.809a  the_ 
provisions  regarding  how  often  the 
benefit  is  available.  Specially  adapted 
housing  and  special  home  adaptation 
grants  are  administered  by  VA’s  Loan 
Guaranty  Service,  although  the  Loan 
Guaranty  Service  relies  on  the  Veterans 
Service  Centers’  determinations  of 
,  disability  to  determine  eligibility.  There 
is  currently  a  cross-reference  in  §  3.809 
to  the  Loan  Guaranty  Service 
regulations  regarding  specially  adapted 
housing.  We  propose  to  add  this  same 
cross-reference  to  §  3.809a.  We  believe 
that  a  cross-reference  to  the  more 
comprehensive  regulations  pertaining  to 
Specially  Adapted  Housing  is 
appropriate  here. 

Severe  Burns 

Section  2603  of  the  Housing  and 
Economic  Recovery  Act  of  2008 
amended  38  U.S.C.  2101  by  adding  “a 
severe  burn  injury”  to  the  list  of 


qualifying  disabilities  for  specially 
adapted  housing  and  special  home 
adaptation.  The  specific  type  of  burn 
injury  is  to  be  determined  by  the 
Secretary  of  Veterans  Affairs.  We  further 
propose  to  amend  §§  3.809  and  3.809a 
to  comply  with  38  U.S.C.  2101. 

The  skin  provides  protection  against 
fluid  and  electrolyte  loss,  infection,  and 
radiation,  and  also  provides  thermal 
regulation.  Through  skin  contact,  an 
individual  is  able  to  obtain  information 
about  the  surrounding  environment  via 
touch,  perception  of  temperature,  and 
pain.  In  addition,  skin  appearance 
affects  identity  and  interpersonal 
interactions.  • 

The  skin  is  composed  of  two  layers; 
the  epidermis  and  the  dermis.  The 
major  functions  of  the  epidermis  are  to 
keep  fluid  in  and  protect  against 
infection.  The  dermis  provides  the 
strength  and  flexibility  of  the  skin.  It 
also  has  the  vascular  and  neural  plexus. 
The  vascular  plexus  is  vital  for 
temperature  control,  and  the  neural 
plexus  gives  the  skin  the  ability  to  sense 
the  environment. 

There  are  five  types  of  burns  defined 
by  the  amount  of  damage  to  the 
epidermis  and  dermis.  Our  proposed 
amendment  would  not  include 
superficial  or  superficial  partial  burns 
because  they  heal  without  residuals. 

The  remaining  types  of  burns  are  deep 
partial,  full-thickness,  and  subdermal. 
For  the  reasons  outlined  below,  we 
propose  to  consider  these  types  of  burns 
to  allow  eligibility  for  specially  adapted 
housing. 

In  the  deep  partial  burn,  there  is 
complete  destruction  of  the  epidermis 
and  severe  damage  to  the  dermal  layer. 
Healing  occurs  with  hypertrophic  scars 
and  keloids. 

In  the  full-thickness  burn,  there  is 
complete  destruction  of  the  epidermis 
and  dermis;  there  may  also  be  some 
damage  to  the  underlying  subcutaneous 
fat  layer.  Skin  grafts  are  necessary  for  ‘ 
this  type  of  burn. 

In  the  subdermal  burn,  there  is 
complete  destruction  from  the 
epidermis  down  to  and  including  the 
subcutaneous  fat.  In  addition,  muscle 
and  bone  may  be  damaged.  Extensive 
surgery  is  required  for  this  type  of  burn 
including  the  possibility  of  amputation. 

The  skin  that  has  experienced  the 
types  of  burns  defined  above  (deep 
partial,  full-thickness,  and  subdermal)  is 
never  restored  to  normal.  Scar 
epithelium  (skin)  is  thin,  fragile,  and 
prone  to  chronic  ulceration.  Scars 
resulting  from  these  burns  cause 
disfigurement.  Residuals  of  these  scars 
include  loss  of  sweat  gland  function  and 
nail  growth,  pigment  formation,  sensory 
changes,  physical  limitations  such  as 


cold  and  heat  intolerance,  difficulty 
with  sun  exposure,  altered  sensation, 
and  painful  scars.  Skin  grafts  have  the 
same  abnormalities. 

The  most  frequent  cause  of 
impairment  is  burn  scar  contracture. 

This  residual  prohibits  movement  of  a 
joint  in  its  normal  range  of  motion  and 
influences  not  only  the  underlying  joint 
but  also  the  adjacent  joints.  Bum  scar 
contracture  is  not  only  limited  to  the 
extremities  but  can  occur  as  a  result  of 
burns  to  the  tmnk,  resulting  in  postural 
or  respiratory  impairments. 

VA  worked  with  military  hospital 
resources  to  assess  burn  disabilities  for 
adaptive  housing.  In  doing  so,  we  have 
determined  that  a  severe  burn  injury  is 
considered  at  least  a  deep  partial 
thickness  burn.  After  a  burn  of  at  least 
this  depth  heals,  the  skin  is  no  longer 
capable  of  its  normal  function,  requiring 
housing  adaptation  such  as  temperature 
control  and  modified  handles.  Burns 
that  are  less  severe  heal  without 
scarring. 

Our  proposed  amendments  would 
provide  that,  for  specially  adapted 
housing  in  §  3.809,  the  criteria  for 
eligibility  are  that  the  veteran  or  active 
duty  service  member  must  have  full 
thickness  or  subdermal  burns  that  have 
resulted  in  contractures  with  limitation 
of  motion  of  two  or  more  extremities  or 
of  at  least  one  extremity  and  the  trunk.  - 

For  special  home  adaptation  grants 
under  §  3.809a,  the  proposed  eligibility 
criteria  are  that  the  veteran  or  active 
duty  service  member  must  have  deep 
partial  thickness  burns  that  have 
resulted  in  contractures  with  limitation 
of  motion  of  two  or  more  extremities  or 
of  at  least  one  extremity  and  the  trunk, 
full  thickness  or  subdermal  burns  that 
have  resulted  in  contracture(s)  with 
limitation  of  motion  of  one  or  more 
extremities  or  the  trunk,  or  residuals  of 
an  inhalation  injury  (including,  but  not 
limited  to,  pulmonary  fibrosis,  asthma, 
and  chronic  obstructive  pulmonary 
disease). 

We  are  proposing  the  additional 
eligibility  criterion  of  residuals  of  an 
inhalation  injury  for  special  home' 
adaptation  grants  under  §  3.8b9a 
because  inhalation  injuries  can  result 
from  the  same  incidents  that  cause 
severe  burns.  Inhalation  injury  is  due  to 
breathing  steam  or  toxic  inhalants  such 
as  fumes,  gases,  arid  mists  present  in  a 
fire  environment.  Toxic  inhalants 
comprise  a  variety  of  rroxious  gases  and 
particulate  matter  that  are  capable  of 
producing  local  irritation,  asphyxiation, 
and  systemic  toxicity.  The  Washington 
Manual  of  Medical  Therapeutics  752 
(Wash.  U.  of  St.  Louis,  32d  ed.  2007). 

Some  examples  of  toxic  inhalants  are 
acrolein,  chlorine,  phosgene,  and 
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nitrogen  dioxide.  Inhalation  injuries  can 
occur  with  or  without  burns  to  the  skin. 
However,  a  significant  number  of 
individuals  with  burns  to  the  skin  also 
have  inhalation  injury,  and  the  presence 
of  inhalation  injury  is  a  determinant  of 
mortality.  Inhalation  injury  can  cause 
long-term  respiratory  complications, 
including,  but  not  limited  to,  pulmonary 
fibrosis,  asthma,  and  chronic  obstructive 
pulmonary  disease,  requiring  home 
adaptation.  The  specific  residuals  of 
such  injury  would  determine  the  level 
of  home  adaptation.  Residuals  of 
inhalation  injury  would  be  rated  under 
the  predominant  disability  and  its 
evaluative  criteria. 

Authority  Citations 

We  additionally  propose  to  amend  the 
authority  citations  in  §§  3.809  and 
3.809a  to  move  the  authority  citations  to 
the  end  of  each  section  and  ensure  the 
citations  are  the  correct  authority  for  the 
regulatory  provisions. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
.this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
proposed  rule  would  not  affect  any 
small.entities.  Only  VA  beneficiaries 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
proposed  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulator\f  approaches  thafmaximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Executive  Order  classifies  a  “significant 
regulatory  action,”  requiring  review  by 
the  Office  of  Management  and  Budget 
(OMB),  as  any  regulatory  action  that  is 
likely  to  result  in  a  rule  that  may:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 


(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another,agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  economic,  interagency, 
budgetary,  legal,  and  policy 
implications  of  this  proposed  rule  have 
been  examined,  and  it  has  been 
determined  to  be  a  significant  regidatory 
action  under  the  Executive  Order 
because  it  is  likely  to  result  in  a  rule  that 
may  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires,  at  2  U.S.C.  -1532,  that 
agencies  prepare  an  assessment  of  • 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  fpr  inflation)  in  any 
one  year.  This  proposed  rule  would 
have  no  such  effect  on  State,  local,  and 
tribal  governments,  or  on  the  private 
sector. 

Catalog  of  Federal  Domestic  Assistance 
Numbers  and  Titles 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  and  titles 
for  the  programs  affected  by  this 
document  are  64.106,  Specially  Adapted 
Housing  for  Disabled  Veterans;  and 
64.109,  Veterans  Compensation  for 
Service-Connected  Disability. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Radioactive 
materials.  Veterans,  Vietnam. 

Approved:  October  26,  2009. 

John  R.  Gingrich, 

Chief  of  Staff ,  Department  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  VA  proposes  to  amend  38 
CFR  part  3  as  follows: 

PART  3— ADJUDICATION 

Subpart  A-Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 


Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  Revise  §  3.362(e)  to  read  as  follovvs: 

§3.362  Offsets  under  38  U.S.C.  1151(b)  of 
benefits  awarded  under  38  U.S.C.  1151(a). 

*  *  ★  "  *  * 

(e)  Offset  of  award  of  benefits  under 
38  U.S.C.  chapter  21  or  38  U.S.C. 
chapter  39.  (1)  If  a  judgment,  settlement, 
or  compromise  covered  in  paragraphs 
(b)  through  (d)  of  this  section  becomes 
final  on  or  after  December  10.  2004,  and 
includes  an  amount  that  is  specifically 
designated  for  a  purpose  for  which 
benefits  are  provided  under  38  U.S.C. 
chapter  21  (38  CFR  3.809  and  3.809a)  or 
38  U.S.C.  chapter  39  (38  CFR  3.808), 
and  if  VA  awards  38  U.S.C.  chapter  21 
or  38  U.S.C.  chapter  39  benefits  after  the 
date  on  which  the  judgment,  settlement, 
or  compromise  becomes Tinal,  the 
amount  of  the  award  will  be  reduced  by 
the  amount  received  under  the 
judgment,  settlement,  or  compromise  for 
the  same  purpose. 

(2)  If  the  amount  described  in 
paragraph  (e)(1)  of  this  section  is  greater 
than  the  amount  of  an  award  under  38 
U.S.C.  chapter  21  or  38  U.S.C.  chapter 
39,  the  excess- amount  received  under 
the  judgment,  settlement,  or  ^ 
compromise  will  be  offset  against 
benefits  otherwise  payable  under  38 
U.S.C.  chapter  11. 

(Authority:  38  U.S.C.  1151) 

3.  Revise  §  3.800(a)(4)  to  read  as 
follows: 

§  3.800  Disability  or  death  due  to 
hospitalization,  etc. 

(a)  *  *  * 

(4)  Offset  of  award  of  benefits  under 
38  U.S.C.  chapter  21  or  38  U.S.C. 
chapter  39.  (i)  If  a  judgment,  settlement, 
or  compromise  covered  by  paragraph 
(a)(2)  of  this  section  becomes  final  on  or 
after  December  10,  2004,  and  includes 
an  amount  that  is  specifically 
designated  for  a  purpose  for  which 
benefits  are  provided  under  38  U.S.C. 
chapter  21  (38  CFR  3.809  and  3.809a)  or 
38  U.S.C.  chapter  39  (38  CFR  3.808), 
and  if  VA  awards  38  U.S.C.  chapter  21 
or  38  U.S.C.  chapter  39  benefits  after  the. 

,  date  on  vvhich  the  judgment,  settlement, 
or  compromise  becomes  final,  the 
amount  of  the  award  will  be  reduced  by 
the  amount  received  under  the 
judgment,  settlement,  or  compromise  for 
the  same  purpose. 

(ii)  If  the  amount  described  in 
paragraph  (a)(4)(i)  of  this  section  is 
greater  than  the  amount  of  an  award 
under  38  U.S.C.  chapter  21  or  38  U.S.C. 
chapter  39,  the  excess  amount  received 
under  the  judgment,  settlement,  or 
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compromise  will  be  offset  against 
benefits  otherwise  payable  under  38 
U.S.C.  chapter  11. 

(Authority;  38  U.S.C.  1151(b)(2)) 
***** 

4.  Amend  §  3.809  by; 

a.  In  the  section  introductory  text, 
removing  “38  U.S.C.  2101(a)”  and 
adding,  in  its  place  “38  U.S.C.  2101(a) 
or  210lA(a)”  and  by  removing 
“veteran”  and’adding,  in  its  place, 
“veteran  or  a  member  of  the  Armed 
Forces  serving  on  active  duty”; 

b.  Revising  paragraph  (a); 

c.  Revising  paragraph  (b)  introductory 
text; 

d.  In  paragraph  (b)(3),  removing 
“wheelchair.”  and  adding,  in  its  place, 
“wheelchair,  or”; 

e.  In  paragraph  (b)(4),  removing  “with 
the  loss  of  loss  of  use”  and  adding,  in 
its  place,  “with  the  loss  or  loss  of  use” 
and  removing  “wheelchair.”  and 
adding,  in  its  place,  “wheelchair,  or”; 

f.  Adding  paragraphs  (b)(5)  and  (b)(6); 

g.  Removing  paragraph  (c); 

h.  Redesignating  paragraph  (d)  as  new 
paragraph  (c);  and 

i.  Revising  the  authority  citation  at  the 
end  of  the  section. 

The  revisions  and  additions  read  as 
follows: 

§3.809  Specially  adapted  housing  under 
38  U.S.C.  2101(a). 

***** 

(a)  Eligibility.  A  veteran  must  have 
had  active  military,  naval,  or  air  service 
after  April  20, 1898.  Benefits  are  not 
restricted  to  veterans  with  wartime 
service.  On  or  after  December  16,  2003, 
the  benefit  under  this  section  is  also 
available  to  a  member  of  the  Armed 
Forces  serving  on  active  duty. 

(b)  Disability.  A  member  of  the  Armed 
Forces  serving  on  active  duty  must  have 
a  disability  that  was  incurred  or 
aggravated  in  line  of  duty  in  active 
militar}',  naval,  or  air  service.  A  veteran 
must  be  entitled  to  compensation  under 
chapter  11  of  title  38,  United  States 
Code,  for  a  disability  rated  as  permanent 
and  total.  In  either  case,  the  disability 
must  be  due  to; 

***** 

(5)  The  loss  or  loss  of  use  of  both 
upper  extremities  such  as  to  preclude 
use  of  the  arms  at  or  above  the  elbow, 
or 

(6)  Full  thickness  or  subdermal  burns 
that  have  resulted  in  contractures  with 
limitation  of  motion  of  two  or  more 
extremities  or  of  at  least  one  extremity 
and  the  trunk. 

***** 

(Authority:  38  U.S.C.  1151(c)(1).  2101, 
2101A). 


5.  Amend  §  3.809a  by; 

a.  In  the  section  introductory  text, 
removing  “38  U.S.C.  2101(b)”  and 
adding,  in  its  place  “38  U.S.C.  2101(b) 
or  2101  A(a)”. and  by  removing  “April 
20,  1898,”  and  adding,  in  its  place, 

“April  20,  1898,  or  to  a  member  of  the 
Armed  Forces  serving  on  active  duty 
who  is  eligible  for  the  benefit  under  this 
section  on  or  after  December  16,  2003.”. 

b.  Removing  the  authority  citation 
after  the  section  introductory  text. 

c.  In  paragraph  (a),  removing 
“veteran”  each  place  it  appears  and 
adding,  in  each  place,  “member  of  the 
Armed  Forces  serving  on  active  duty  or 
veteran”  and  by  removing  the  last 
sentence  of  paragraph  (a). 

d.  Revising  paragraph  (b). 

e.  Removing  paragraph  (c). 

f.  Revising  the  authority  citation  at  the 
end  of  the  section. 

g.  Adding  a  cross-reference 
immediately  after  the  authority  citation 
at  the  end  of  the  section. 

The  revision  and  addition  read  as 
follows; 

§  3.809a  Special  home  adaptation  grants 
under  38  U.S.C.  2101(b). 
***** 

(b)  A  member  of  the  Armed  Forces 
serving  on  active  duty  must  have  a 
disability  that  was  incurred  or 
aggravated  in  line  of  duty  in  active 
military,  naval,  or  air  service.  A  veteran 
must  be  entitled  to  compensation  under 
chapter  11  of  title  38,  United  States 
Code,  for  a  disability  rated  as  permanent 
and  total.  In  either  case,  the  disability 
must; 

(1)  Include  the  anatomical  loss  or  loss 
of  use  of  both  hands,  or 

(2)  Be  due  to: 

(i)  Blindness  in  both  eyes  with  5/200 
visual  acuity  or  less,  or 

(ii)  Deep  partial  thickness  burns  that 
have  resulted  in  contractures  with 
limitation  of  motion  of  two  or  more 
extremities  or  of  at  least  one  extremity 
and  the  trunk,  or 

(iii)  Full  thickness  or  subdermal  burns 
that  have  resulted  in  contracture(s)  with 
limitation  of  motion  of  one  or  more 
extremities  or  the  trunk,  or 

(iv)  Residuals  of  an  inhalation  injury 
(including,  but  not  limited  to, 
pulmonary  fibrosis,  asthma,  and  chronic 
obstructive  pulmonary  disease). 
***** 

(Authority:  38  U.S.C.  1151(c)(1),  2101, 

2101A,  2104). 

Cross-Reference:  Assistance  to  certain 
disabled  veterans  in  acquiring  specially 
adapted  housing.  See  §§  36.4400 
through  36.4410  of  this  chapter. 

[FR  Doc.  E9-30096  Filed  12-17-09;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  19  and  20 

RIN  2900-AN34 

Board  of  Veterans’  Appeals:  Remand 
or  Referral  for  Further  Action; 
Notification  of  Evidence  Secured  by 
the  Board  and  Opportunity  for 
Response 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  proposes  to  amend  the' 
Appeals  Regulations  of  the  Board  of 
Veterans’  Appeals  (Board  or  BVA)  to 
articulate  the  Board’s  practice  of 
referring  unadjudicated  claims  to  the 
Agency  of  Original  Jurisdiction  (AOJ) 
for  appropriate  action,  and  to  describe 
when  it  is  appropriate  for  the  Board  to 
remand  a  claim  to  the  AOJ  for  the 
limited  purpose  of  issuing  a  Statement 
of  the  Case  (SOC).  We  also  propose  to 
amend  the  Board’s  Rules  of  Practice  to 
outline  the  procedures  the  Board  must 
follow  when  supplementing  the  record 
with  a  recognized  medical  treatise,  and 
to  remove  the  notice  procedures  the 
Board  must  currently  follow  when 
considering  law  not  considered  by  tHe 
AOJ.  The  purpose  of  these  amendments 
is  to  codify  existing  practices  derived 
from  caselaw,  enhance  efficiency,  and 
provide  guidance  and  clarification. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  February  16,  2010. 
ADDRESSES:  Written  comments  may  be 
submitted  through  http:// 
www.reguIations.gov;  by  mail  or  hand- 
delivery  to  the  Director,  Regulations 
Management  (02REG),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Room  1068,  Washington,  DC 
20420;  or  hy  fax  to  (202)  273-9026. 

(This  is  not  a  toll-free  number.) 
Comments  should  indicate  that  they  are 
submitted  in  response  to  “RIN  2900- 
AN34 — Board  of  Veterans’  Appeals: 
Remand  or  Referral  for  Further  Action;  _ 
Notification  of  Evidence  Secured  by  the 
Board  and  Opportunity  for  Response.” 
All  comments  received  will  be  available 
for  public  inspection  in  the  Office  of 
Regulation  Policy  and  Management, 
Room  1063B,  between  the  hours  of 
8  a.m.  and  4:30  p.m.  Monday  through 
Friday  (except  holidays).  Please  call 
(202)  461-4902  for  an  appointment. 

(This  is- not  a  toll-free  number.)  In 
addition,  during  the  comment  period, 
comments  may  be  viewed  online 
through  the  Federal  Docket  Management 
System  (FDMS)  at  http:// 
www.regulations.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Laura  H.  Eskenazi,  Principal  Deputy 
Vice  Chairman,  Board  of  Veterans’ 
Appeals  (0lC2),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  (202)  461-8078. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  an  administrative  body  within  VA 
that  decides  appeals  of  decisions  on 
claims  for  veterans’  benefits,  as  well  as 
a  limited  class  of  cases  of  original 
jurisdiction.  The  Board  is  under  the 
administrative  control  and  supervision 
of  a  Chairman  who  is  directly 
responsible  to  the  Secretary.  38  U.S.C. 
7101(a).  The  Board’s  Appeals 
Regulations  are  found  at  38  CFR  Part  19, 
and  its  Rules  of  Practice  are  found  at  38 
CFR  Part  20.  This  document  proposes  to 
amend  Parts  19  and  20  to  codify  existing 
practices  derived  from  caselaw,  enhance 
efficiency,  and  provide  guidance  and 
clarification.  Specifically,  we  propose  to 
amend  38  CFR  19.9  to  articulate  the 
•Board’s  practice  of  referring 
unadjudicated  claims  to  the  AOJ  for 
appropriate  action.  We  also  propose  to 
amend  this  section  to  describe  when  it 
is  appropriate  for  the  Board  to  remand 
a  claim  to  the  AOJ  for  the  limited 
purpose  of  issuing  an  SOC. 

Additionally,  we  propose  to  amend  38 
CFR  20.903  to  codify  the  procedures  the 
Board  must  follow  when  supplementing 
the  record  with  a  recognized  medical 
treatise,  and  to  eliminate  the  notice 
procedures  the  Board  must  currently 
follow  when  considering  law  not 
considered  by  the  AOJ.  The  specific 
changes  to  each  section  will  be 
discussed  in  turn. 

I.  38  CFR  19.9 

A.  Referral  of  Unadjudicated  Claims 

In  reviewing  a  claim  on  appeal,  the 
Board  sometimes  discovers  an 
unadjudicated  claim  in  the  record.  The 
courts  in  recent  years  have  addressed 
whether  the  evidence  of  record  raises  a 
claim  and  whether  a  claim,  either 
implied  or  explicit,  has  been 
adjudicated.  See,  e.g.,  Williams  v. 

Peake.  521  F.3d  1348  (Fed.  Cir.  2008); 
Deshotel  v.  Nicholson,  457  F.3d  1258 
(Fed.  Cir.  2006);  Ingram  v.  Nicholson,  21 
Vet.  App.  232  (2007).  Whether  the 
record  contains  an  unadjudicated  claim 
often  depends  on  the  factual  similarity 
of  other  existing  claims.  See  Moody  v. 
Principi,  360  F.3d  1306,  1310  (Fed.  Cir. 
2004)  (observing  that  whether  various 
filings  submitted  by  a  claimant  should 
be  interpreted  as  a  claim  is  “essentially 
a  factual  inquiry”).  The  purpose  of  this 
.  proposed  rulemaking  is  not  to  outline 
what  filings  should  be  interpreted  as 
raising  a  claim  and  under  what 


circumstances  such  claims  are 
considered  adjudicated;  those  questions 
are  outside  the  scope  of  this  rulemaking. 
Rather,  the  purpose  of  this  proposed 
rulemaking  is  to  provide  guidance  as  to 
what  action  the  Board  should  take  when 
it  discovers  an  unadjudicated  claim  in 
the  record. 

A  common  example  of  this  situation 
is  a  claimant  submitting  a  new  claim  at 
a  hearing  before  the  Board.  The  Board 
may,  consistent  with  38  CFR  3.155(a) 
(“Any  communication  or  action  *  *  * 
indicating  an  intent  to  apply  for  one  or 
more  benefits  *  *  *  may  be  considered 
an  informal  claim.”),  construe  a 
particular  statement  as  a  new  claim. 
However,  the  Board  may  not  adjudicate 
the  newly-raised  claim  because,  with 
the  exception  of  a  narrow  class  of 
matters  over  which  the  Board  has 
original  jurisdiction,  see,  e.g.r  38  U.S.C. 
7111,  the  Board  is  charged  with 
deciding  appeals  and  may  not  review 
evidence  in  the  first  instance.  To  do  so 
would  frustrate  a  claimant’s  right  to 
both  an  initial  AOJ  decision  and  the 
Board’s  appellate  review  of  that 
decision.  See  Disabled  Am.  Veterans  v. 
Sec’y  of  Veterans  Affairs,  327  F.3d  1339, 
1347  (Fed.  Cir.  2003)  [hereinafter 
“DAV”]  (noting  that,  under  38  U.S.C. 
511(a)  and  7104(a),  “the  Board  acts  on 
behalf  of  the  Secretary  in  making  the 
ultimate  decision  on  claims  and 
provides  ‘one  review  on  appeal  to  the 
Secretary’  ”).  Because  the  Board  may  not 
adjudicate  the  new  claim  in  the  first 
instance,  the  Board  “refers”  the 
unadjudicated  claim  to  the  AOJ  for 
appropriate  action.  These  referrals  help 
ensure  that  the  claim  will  not  be 
overlooked. 

The  Board’s  practice  of  referring 
claims  was  addressed  favorably  by  the 
United  States  Court  of  Appeals  for 
Veterans  Claims  (Court)  in  Godfrey  v. 
Brown,  7  Vet.  App.  398  (1995).  In 
Godfrey,  the  Court  noted  that  “section 
7105  oftitle.38,  U.S.  Code,  establishes 
‘very  specific,  sequential,  procedural 
steps  that  must  be  carried  out  by  a 
claimant  and  the  [AOJ]  *  *  *  before  a 
claimant  may  secure  “appellate  review” 
by  the  BVA’.”  Godfrey,  7  Vet.  App.  at 
409  (quoting  Bernard  v.  Brown,  4  Vet. 
App.  384,  390  (1993)).  The  Court 
reasoned  that  allowing  the  Board  to 
refer  a  claim  to  the  AOJ  enables  the  AOJ 
to  make  the  “initial  review  or 
determination”  on  that  claim,  as 
referenced  in  38  U.S.C.  7105(b)(1),  and 
thus  permits  VA  to  follow  the 
procedural  prerequisites  for  appellate 
review’.  Id.  at  410.  Thus,  the  Court  held 
that  “the  Board  did  not  err  in  referring 
[a]  right-ankle  claim  to  the  [AOJ] 
without  additional  specific  instructions 
because  *  *  *  that  [claim]  was  not  in 


appellate  status.”  Id.  at  409.  Since 
Godfrey,  the  Court  has  often  referenced 
the  Board’s  ability  to  refer  an 
unadjudicated  claim  to  the  AOJ  for 
initial  adjudication.  See,  e.g.,  Jarrell  v. 
Nicholson,  20  Vet.  App.  326,  334  (2006) 
(concluding  that,  because  the  Board 
lacked  jurisdiction  over  the  merits  of  a 
claim  that  had  not  been  presented  to 
and  adjudicated  by  the  AOJ,  the 
appropriate  course  of  action  for  the 
Board  was  to  refer  the  matter  to  the  AOJ 
for  adjudication  in  the  first  instance); 
Richardson  v.  Nicholson,  20  Vet.  App. 
64,  72-73  (2006)  (observing  that,  if  the 
Board  determines  that  a  claim  for 
service  connection  was  reasonably 
raised  but  not  adjudicated,  the  claim 
remains  pending  and  must  be  referred  to 
the  AOJ  for  adjudication);  Bruce  v.  West, 
11  Vet.  App.  405,  408  (1998)  (holding 
that  the  Board  properly  referred  to  the 
AOJ  a  claim  for  service  connection  for 
tinnitus  that  the  claimant  raised  for  the 
first  time  in  his  testimony  at  a  hearing 
before  the  Board  for  other  claims  on 
appeal):  Smallwood  v.  Brown,  10  Vet. 
App.  93,  99-100  (1997)  (concluding  that 
the  Board  did  not  err  in  referring  a  clear 
and  unmistakable  error  claim  to  the  AOJ 
for  adjudication). 

Although  the  Board’s  regulations 
prescribe  when  a  remand  is  and  is  not 
necessary,  the  regulations  are  silent  as 
to  the  referral  process.  The  Board’s 
Appeals  Regulations,  contained  in  38 
CFR  Part  19,  include  a  Subpart  A — 
Operation  of  the  Board  of  Veterans’  • 
Appeals,  which  in  turn  includes  a 
section  titled  “Remand  for  further 
development.”  38  CFR  19.9.  That 
section  indicates  that,  “[i]f  further 
evidence,  clarification  of  the  evidence, 
correction  of  a  procedural  defect,  or  any 
other  action  is  essential  for  a  proper 
appellate  decision,  a  Veterans  Law 
Judge  *  *  *  shall  remand  the  case  to 
the  [AOJ],  specifying  the  action  to  be 
undertaken.”  Id.  §  19.9(a).  The  rule  also 
sets  forth  “exceptions”  for 
circumstances  in  which  a  remand  is  not 
necessary.  Id.  §  19.9(b).  However,  no 
rule  mentions  the  Board’s  existing 
practice  of  referring  unadjudicated 
claims  to  the  AOJ  for  initial 
adjudication.  Therefore,  for  clarity  and 
consistency,  we  propose  to  codify  this 
existing,  court-sanctioned  practice  by 
amending  38  CFR  19.9  to  describe  when 
it  is  appropriate  to  refer  a  claim  to  the 
AOJ.  Referral  of  a  claim  by  the  Board 
will  not  constitute  review  of  the  claim 
on  appeal.  Rather,  the  referral  will  be  a 
formalized  mechanism  by  which  to 
notify  the  AOJ  of  an  unadjudicated 
claim  so  that  the  AOJ  may  make  the 
“initial  review  or  determination”  on 
that  claim,  see  38  U.S.C.  7105(b)(1),  as 
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well  as  take  any  other  action  the  AOJ 
deems  necessary.  . 

We  propose  to  revise  the  section 
heading  of  §  19.9  to  read,  “Remand  or 
referral  for  further  action”,  to  reflect 
inclusion  of  the  referral  action  under 
this  section.  We  also  propose  to  list  in 
a  new  paragraph  (d)  the  situations  for 
which  neither  a  remand  nor  referral  is 
required  and  to  revise  paragraph  (b)  to 
describe  the  details  of  the  referral 
action.  New  paragraph  (b)  would  require 
that  the  Board  refer  to  the  AO)  for 
appropriate  consideration  and  handling 
in  the  first  instance  all  claims 
reasonably  raised  by  the  record  that 
have  not  been  initially  adjudicated  by 
the  AOJ,  except  for  claims  over  which 
the  Board  has  original  jurisdiction.  An 
example  of  a  claim  over  which  the 
Board  has  original  jurisdiction  is  a 
motion  for  revision  of  a  final  Board 
decision  based  on  clear  and 
unmistakable  error.  38  U.S.C.  711  lie) 
(request  for  revision  of  a  Board  decision 
based  on  clear  and  unmistakable  error 
must  be  decided  by  the  Board  on  the 
merits  without  referral  to  any 
adjudicative  or  hearing  official  acting  on 
the  Secretar\'’s  behalf). 

B.  Remand  for  Issuance  of  an  SOC 

A  similar  situation  arises  when  the 
Board  discovers  a  Notice  of 
Disagreement  (NOD)  that  was  timely 
filed  in  response  to  a  decision  by  the 
AOJ,  but  the  record  does  not  reflect  that 
the  AOJ  issued  an  SOC  as  required  by 
38  U.S.C.  7105(d)(1)  before  forwarding 
the  claims  file  to  the  Board.  If  the  Board 
discovers  a  timely-filed  NOD,  and  it  is 
apparent  that  the  NOD  was  not 
withdrawn  or  the  claim  was  not  granted 
in  full  following  the  NOD,  but  an  SOC 
was  never  issued,  the  Board  is  faced 
with  a  question  as  to  the  proper 
handling  of  that  claim. 

The  Court  addressed  this  procedural 
situation  in  Manlincon  v.  West,  12  Vet. 
App.  238,  240  (1999);  recognizing  that 
an  NOD  initiates  “review  by  the  Board.” 
The  Court  held  that  if  a  timely  NOD  is 
filed  but  an  SOC  is  not  issued,  the 
proper  remedy  for  the  Board  is  to 
‘  remand,  not  refer,  the  issue  to  the  AOJ 
for  issuance  of  a  SOC.  Id.  at  240-41. 
Since  Manlincon  was  decided,  the 
Board  has  been  following  the  practice 
mandated  by  the  Court.  If  during  the 
course  of  reviewing  an  appeal  properly 
before  it,  the  Board  discovers  a  timely 
filed  NOD  as  to  a  claim  adjudicated  by 
the  AOJ.  but  not  granted  in  full,  and  the 
NOD  has  not  been  withdrawn,  but  no 
SOC  was  issued  as  to  that  claim,  the 
Board  remands  the  claim  to  the  AOJ  for 
the  limited  purpose  of  issuing  an  SOC. 
In  other  words,  the  Board  takes 
jurisdiction  over  the  claim  for  the 


limited  purpose  of  remanding  it  to  the 
AOJ  to  issue  an  SOC.  The  appeal 
initiated  by  the  filing  of  the  NOD  will 
be  subsequently  returned  to  the  Board 
only  if,  after  the  AOJ  issues  the  SOC,  the 
appellant  files  a  timely  Substantive 
Appeal  that  perfects  the  appeal  to  the 
Board.  See  38  U.S.C.  7105(d)(3). 

The  Board’s  Appeals  Regulations, 
Subpart  A — Operation  of  the  Board  of 
Veterans’  Appeals,  currently  contain 
guidance  as  to  when  it  is  proper  for  the 
Board  to  remand  a  case  to  the  AOJ,  but 
the  guidance  does  not  cover  the 
Manlincon  situation.  Therefore,  the 
Board  proposes  to  amend  its  regulations 
to  codify  this  existing  practice  for  clarity 
and  consistency  in  adjudication. 
Specifically,  we  propose  to  revise 
paragraph  (c)  of  38  CFR  19.9  to  address 
the  Manlincon  situation.  New  paragraph 
(c)  would  instruct  the  Board  to  remand  • 
a  claim  for  issuance  of  an  SOC  if  an 
NOD  has  been  timely  filed  and  not 
withdrawn,  but  the  AOJ  has  not 
subsequently  granted  the  claim  in  full  or 
furnished  the  claimant  with  an  SOC. 

Although  the  Manlincon  decision  did 
not  specifically  address  the  action  the 
Board  should  take  if  the  AOJ  partially 
grants  a  claim  following  an  NOD  but 
does  not  issue  an  SOC,  proposed 
§  19.9(c)  would  extend  the  Manlincon 
remand  procedures  to  cover  this 
situation.  It  is  generally  presumed  that 
a  claimant  is  “seeking  the  maximum 
benefit  allowed  by  law  and  regulation” 
and  that  a  claim  “remains  in 
controversy  where  less  than  the 
maximum  benefit  available  is  awarded.” 
AB  V.  Brown,  6  Vet.  App.  35,  38  (1993). 
The  AOI  is  therefore  required  to  issue 
an  SOC  in  cases  where  the  claim  is 
partially  granted  following  the  NOD, 
just  as  it  would  in  cases  where  the 
benefit  sought  is  denied  outright.  We 
believe  that  it  is  consistent  with 
Manlincon  for  the  Board  to  remand  for 
issuance  of  an  SOC  if  the  claim  was 
only  partially  granted  following  the  > 
NOD  and  no  SOC  was  furnished. 
Proposed  §  19.9(c)  would  therefore 
require  remand  for  issuance  of  an  SOC 
unless  the  claim  is  granted  in  full 
following  the  NOD  or  the  claimant, 
consistent  with  the  withdrawal 
requirements  of  38  CFR  20.204, 
withdraws  the  NOD. 

We  also  propose  to  make  additional 
changes  to  38  CFR  19.9  to  enhance 
clarity  and  readability.  Current 
paragraph  (b)  of  §  19.9  is  titled 
“Exceptions”  and  sets  forth  several 
specific  situations  in  which  remand  to 
the  AOJ  is  unnecessary.  Current 
paragraph  (c)  is  titled  “Scope”  and 
outlines  specific  matters  over  which  the 
provisions  of  §  19.9  do  not  apply.  While 
these  paragraphs  are  titled  differently. 


the  purpose  of  each  is  essentially  the 
same;  Namely,  to  outline  various 
circumstances  in  which  a  remand  to  the 
AOJ  is  not  legally  required.  Because  the 
provisions  of  current  paragraphs  (b)  and 
(c)  are  meant  to  accomplish  the  same 
purpose,  we  propose  to  combine  the 
provisions  of  each  paragraph  in  a  new 
paragraph  (d)  that  would  set  forth  the 
situations  in  which  a  remand  or  referral 
to  the  AOJ  is  not  necessary.  Specifically, 
new  paragraph  (d)  would  provide  that 
remand  to  the  AOJ  is  not  necessarv'  for 
each  of  the  activities  outlined  in  current 
paragraphs  (b)(1)  through  (3)  and  (c.)(l) 
through  (3).  Additional  proposed 
changes  to  current  paragraph  (b)(2)  are 
discussed  in  greater  detail  below. 

II.  38  CFR  20.903 

A.  Thurber  Procedures 

We  propose  to  amend  38  CFR  20.903 
to  clarify  the  procedures  the  Board  must 
follow  when  it  supplements  the  record 
with  a  recognized  medical  treatise. 

The  Court  has  long  held  that  the 
Board  is  firee’  to  supplement  the  record 
on  appeal  with  a  recognized  medical 
treatise.  See.  e.g.,  llatlestad  v. 

Derwinski,  3  Vet.  App.  213,  217  (1992) 
(noting  that  the  Board  should  “include 
in  its  decisions  quotations  from  medical 
treatises  *  *  *  and  (that]  such 
quotations  should  be  of  sufficient  length 
so  that  their  context  *  *  *  is  able  to  be 
determined”);  Colvin  v.  Derwinski,  1 
Vet.  App.  171,  175  (1991)  (observing 
that  if  “the  medical  evidence  of  record 
is  insufficient,  or,  in  the  opinion  of 
BVA,  of  doubtful  weight  or  credibility, 
the  BVA  is-always  free  to  supplement 
the  record  by  .  .  .  citing  recognized 
medical  treatises  in  its  decisions  that 
clearly  support  its  ultimate 
conclusions”).  When  the  Board  does 
supplement  the  record  in  this  way, 
however,  the  Court  has  also  held  that 
the  Board  must  “provide  the  appellant 
with  notice  of  its  intention  to  use  a 
medical  treatise  as  well  as  an 
opportunity  to  respond  thereto.”  See 
Kirwin  v.  Brown,  8  Vet.  App.  148,  153 
(1995)  (citing  Thurber  v.  Brown,  S  Vet. 
App.  119,  126  (1993)):  see  also 
Hatlestad,  supra.  The  Board’s  Appeals 
Regulations  provide  that  such  notice 
does  not  require  remand  to  the  AOJ.  38 
CFR  19.9(c)(2);  see  also  Kirwin  and 
Thurber,  supra. 

In  compliance  with  Kirwin  and 
Thurber,  when  the  Board  wishes  to  ' 
supplement  the  record  with  a 
recognized  medical  treatise,  the  Board’s 
practice  has  been  to  provide  the 
appellant  with  a  copy  of  the  medical 
treatise  evidence  to  be  used  and  offer 
the  appellant  and  his  or  her 
representative,  if  any,  60  days  to 
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respond.  Similar  “notice  and  response” 
procedures  are  currently  codified  for 
situations  where  the  Board  considers  an 
opinion  from  the  Veterans  Health 
Administration  (VHA),  the  Armed 
Forces  Institute  of  Pathology  (AFIP), 

VA’s  General  Counsel  (GC),  or  an 
independent  medical  expert  (IME).  38 
GFR  20.901,  20.903. 

Thus,  the  notice  and  opportunity  to 
respond  provisions  are  currently  set 
forth  by  regulation  with  respect  to  the 
Board’s  con.sideration  of  VHA,  AFIP, 

GC,  and  IME  opinions,  but  the 
regulations  are  silent  with  respect  to  the 
Board’s  obligation  to  provide  an 
appellant  with  notice  of  the  Board’s 
intent  to  supplement  the  record  with  a 
recognized  medical  treatise.  Essentially, 
the  Board’s  Rules  of  Practice  contain  a 
gap  becau.se  §  19.9(c)(2)  allows  the 
Board  to  supplement  the  record  with  a 
recognized  medical  treatise  without  first 
remanding  the  claim  to  the  AOJ,  but  the 
regulations  do  not  contain  a 
corresponding  provision  that  outlines 
the  “notice  and  response”  procedures 
required  by  Kirwin  and  Thurber. 

To  fill  this  gap,  and  for  other  reasons 
discus.sed  below,  we  propose  to  revise 
paragraph  (b)  of  38  GFR  20.903. 

Propo.sed  §  20.903(b)(1)  would  set  forth 
the  general  rule  that  when  the  Board 
supplements  the  record  with  a 
recognized  medical  treatise  it  must 
notify  the  appellant  and  his  or  her 
representative,  if  any,  that  the  Board 
will  consider  such  recognized  medical 
treatise  in  the  adjudication  of  the 
appeal.  Proposed  38  GFR  20.903(b)(1) 
would  also  require  that  such  notice 
contain  a  copy  of  the  relevant  portions 
of-the  recognized  medical  treatise.  A  60- 
day  period  would  be  allowed  for 
response.  Such  an  approach  is 
consistent  with  the  “notice* and 
response”  provisions  provided  for  in 
situations  where  the  Board  considers  an 
opinion  from  VHA,  AFIP,  VA’s  GC,  or 
an  IME.  38  GFR  20.901,  20.903(a). 

Although  Thurber  stated  that  the- 
Board  must  provide  the  appellant  with 
notice  of  the  “reliance  proposed  to  be 
placed  on  (the  medical  treatise 
evidence],”  5  Vet.  App.  at  126,  we  have 
slightly  modified  this  language  in 
proposed  §  20.903(b)(1).  We  believe  that 
the  word  “reliance”  could  be 
misconstrued  as  suggesting  that  the 
Board  has  already  reached  a  preliminary 
decision  on  the  claim.  We  do  not, 
however,  believe  that  Thurber  requires 
the  Board  to  pre-adjudicate  a  claim 
before  following  the  required  notice 
procedures.  To  the  contrary,  the  notice 
procedures  outlined  in  Thurber  are 
meant  to  elicit  additional  evidence  and 
argument  that  will  more  fully  inform  the 
Board’s  eventual  decision.  To  clarify 


that  the  Board  need  not  pre-adjudicate 
the  claim  to  employ  the  Thurber  notice 
procedures,  proposed  §  20.903(b)(1) 
would  require  only  that  the  Board  notify 
the  appellant  that  it  “will  consider  such 
recognized  medical  treatise  in  the 
adjudication  of  the  appeal.”  We  believe 
that  this  language  serves  the  purpose  of 
alerting  the  appellant  that  the  Board  . 
will  rely  upon  such  evidence  in 
reaching  its  ultimate  determination  as 
required  by  Thurber,  while  at  the  same 
time  avoiding  any  implication  that  the 
Board  has  reached  a  preliminary 
decision  on  the  appeal. 

■  Proposed  §  20.903(b)(2)  would 
provide  that  notice  is  not  required  if  the 
Board  uses  a  recognized  medical  treatise 
or  a  medical  dictionary  for  the  limited 
purpose  of  defining  a  medical  term  and 
that  definition  is  not  material  to  the 
Board’s  disposition  of  the  appeal.  The 
Board  routinely  cites  medical 
dictionaries  to  define  words  that  are  not 
in  common  usage  among  lay  people, 
such  as  names  of  rare  diseases  or 
obscure  anatomical  terms.  The  Gourt 
has  followed  a  similar  practice  over  the 
years.  See,  e.g.,  Fritz  v.  Nicholson,  20 
Vet.  App.  507,  511  (2006)  (relying  on 
Dorland’s  lllu.strated  Medical  Dictionary 
to  define  “care”);  Felden  v.  We.st,  11 
Vet.  App.  427,  430  (1998)  (relying  on 
Dorland’s  Illu.strated  Medical  Dictionary 
to  define  “convalescence”); 

Lendenmann  v.  Principi,  3  Vet.  App. 

345,  347  (1992)  (relying  on  Webster’s 
Medical  Desk  Dictionary  to  define 
several  medical  terms).  Where  the  Board 
cites  a  definition  contained  in  a  medical 
treatise  or  dictionary  solely  for  the 
purpose  of  clarifying  or  explaining  a 
medical  term,  following  the  notice 
procedures  required  by  Thurber  would 
serve  no  useful  purpose  because  in  such 
circum.stances  the  definition  is  being 
provided  for  general  background 
information  and  is  not  being  relied  on 
by  the  Board  in  its  adjudication  of  the 
appeal.  However,  under  proposed 
§  20.903(b)(2),  if  the  Board  intends  to 
use  a  definition  found  in  a  medical 
treatise  or  dictionary  in  a  manner  that 
would  materially  affect  its  decision,  the 
notice  procedures  required  by  Thurber 
would  still  need  to  be  followed.  . 

B.  Board  Consideration  of  Law  Not 
Already  Considered  by  the  AOJ 

As  outlined  above,  we  propose  to 
revise  current  paragraph  (b)  of  §  20.903 
to  include  the  Thurber  notice 
provisions.  We  further  propose  to 
completely  remove  the  provisions  of 
current  38  GFR  20.903(b)  from  the 
Board’s  Rules  of  Practice. 

Gurrent  §  20.903(b)  requires  that  if  the 
Board  intends  to  consider  law  not 
already  considered  by  the  AOJ,  and 


such  consideration  could  result  in 
denial  of  the  appeal,  the  Board  mu.st 
notify  the  appellant  and  his  or  her 
representative  of  its  intent  to  do  so, 
provide  a  copy  or  summary  of  the  law 
to  be  considered,  and  allow  60  days  for 
a  response.  A  predecessor  of  this 
provision  was  fir.st  added  to  the  Board’s 
^ Rules  of  practice  in  2002  as  part  of  a 
larger  rulemaking  that,  among  other 
things,  established  procedures  allowing 
the  Board  to  develop  the  record  and 
consider  evidence  in  the  first  instance 
without  remanding  the  appeal  to  the 
AOJ.  See  67  FR  3099,  3105  (Jan.  23, 
2002).  A  predecessor  to  current  38  GFR 
19.9(b)(2),  which  permits  the  Board  to 
consider  law  not  considered  by  the  AOJ 
without  remanding  the  appeal,  was  also 
added  to  the  Board’s  Rules  of  Practice 
as  part  of  the  same  rulemaking.  Id.  at 
3104. 

The  United  States  Court  of  Appeals, 
for  the  Federal  Circuit  (Federal  Circuit) 
subsequently. invalidated  several 
regulatory  provisions  in  the  Board’s 
Rules ’of  Practice  that  allowed  the  Board 
to  conduct  development  and  consider 
evidence  in  the  first  instance  without 
remand  to  the  AOJ.  See  DAY,  327  F.3d 
at  1341-42.  As  a  result  of  the  DAY 
decision,  VA  Substantially  revised 
§§  19.9  and  20.903,  but  the  predecessors 
to  current  §S  19.9(b)(2)  and  20.903(b) 
were  retained,  with  minimal,  largely 
non-substantive  changes.  See  69  FR 
53807,  53808  (Sept.  3,  2004). 

In  light  of  the  Federal  Circuit’s 
decision  in  DAY  and  several  statutory 
provisions,  we  believe  that  the  notice 
procedures  outlined  in  current 
§  20.903(b)  are  unnecessary  and  should 
be  removed  from  the  Board’s  Rules  of 
Practice.  In  DAY,  the  Federal  Circuit 
considered  a  challenge  to  the  validity  of 
§  19.9(b)(2),  which  permitted  the  Board 
to  consider  law  not  considered  by  the 
AOJ  in  the. first  instance.  DAY,  327  F.3d 
at  1349.  The  Federal  Circuit  deferred  to 
VA’s  interpretation  that  the  “Board’s 
status  as  an  appellate  body  does  not  bar 
it  from  considering  law  not  considered 
by  the  AOJ,”  and  held  that  in 
considering  “whether  the  proper  law 
was  applied  by  the  AOJ  in  a  particular 
claim,  the  Board  inherently  provides 
legal  questions  ‘one  review  on  appeal  to 
the  Secretary’  as  required  by  [38  U.S.C.j 
7104(a).”  Id.  The  Federal  Circuit’s 
holding  was  not  predicated  on  the 
•  Board’s  adherence  to  the  notice 
provisions  outlined  in  current 
§  20.903(b).  Id. 

Several  statutory  provisions  also 
contemplate  the  Board’s  consideration 
of  all  applicable  law,  whether  or  not 
such  law  has  been  considered  by  the 
AOJ  and  regardless  of  whether  the 
notice  provisions  of  current  §  20.903(b) 
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have  been  satisfied.  As  pointed  out  by 
the  P’ederal  Circuit  in  DAV,  38  U.S.C. 
7104(a)  requires  that  “Idjecisions  of  the 
Board  *  *  *  be  based  *  *  *  upon 
consideration  of  all  *  *  *  applicable 
provisions  of  law  and  regulation.”  Id. 
Section  7104(c)  provides  that  the 
“Board  shall  be  bound  in  its  decisions 
by  the  regulations  of  the  Department, 
instructions  of  the  Secretary,  and  the 
precedent  opinions  of  the  chief  legal 
officer  of  the  Department.”  38  U.S.C. 
7104(c).  Moreover,  38  U.S.C.  7104(d) 
requires  that  each  Board  decision 
include  “a  written  statement  of  the 
Board’s  findings  and  conclusions,  and 
the  reasons  or  bases  for  those  findings 
and  conclusions,  on  oil  material  issuea 
of  fact  and  law  presented  on  the 
record.”  (emphasis  added).  None  of 
these  provisions  is  conditioned  on  the 
Board’s  following  notice  procedures 
similar  to  those  currently  outlined  in  38 
CFR  20, 903(b).  To  the  contrary,  the 
notice  procedures  outlined  in  current  38 
CFR  20.903(b)  are  not  the  product  of  any 
specific  statutory  requirement.  VVe 
believe  that  removing  this  provision  is 
consistent  with  the  jurisprudence  of 
both  the  Court  and  the  Federal  Circuit, 
and  more  accurately  depicts  the  Board’s 
statutory  obligation  to  consider  all 
applicable  provisions  of  law  and 
regulation. 

To  be  consistent  with  our  proposed 
removal  of  these  provisions  from 
current  paragraph  (b),  we  also  propose 
to  remove  the  reference  to  notification 
of  law  to  be  considered  by  the  Board 
from  the  section  heading  of  §  20.903.  We 
also  propose  to  remove  the  reference  to 
Board  consideration  of  law  not 
considered  by  the  AO)  from  38  CFR 
20.1304(b)(2)  and  not  to  include  in 
proposed  §  19.9(d)(2)  any  reference  to 
§  20.903. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3521). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  These 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  and  their  survivors  could 
be  directly  affected.  Therefore,  pursuant 
to  5  U.S.C.  605(b),  these  amendments 
are  exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 


Executive  Order  12866 — Regulatory 
Planning  and  Review 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Order  cla.ssifies  a  rule  as  a  significant 
regulatory  action  requiring  review  by 
the  Office  of  Management  and  Budget  if 
it  meets  any  one  of  a  number  of 
specified  conditions,  including;  Having 
an  annual  effect  on  the  economy  of  $109 
million  or  more,  creating  a  serious 
inconsi.stency  or  interfering  with  an 
action  of  another  agency,  materially 
altering  the  budgetary  impact  of 
entitlements  or  the  rights  of  entitlement 
recipients,  or  raising  novel  legal  or 
policy  issues.  VA  has  examined  the 
economic,  legal,  and  policy  implications 
of  this  proposed  rule  and  has  concluded 
that  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866 
because  it  primarily  codifies 
longstanding  V^A  p)ractice  and  already 
existing  law,  does  not  rai.se  any  novel 
legal  or  policy  is.sues,  and  will  have 
little  to  no  effect  on  the  economy. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires,  at  2  U.S.C.  1532,  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
given  year.  This  rule  would  have  no 
such  effect  on  State,  local,  and  tribal 
governments,  or  on  the  private  .sector. 

Catalog  of  Federal  Domestic  Assistance 
Numbers  and  Titles 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  and  titles 
for  this  proposal  are  64.100, 

Automobiles  and  Adaptive  Equipment 
for  Certain  Disabled  Veterans  and 
Members  of  the  Armed  Forces;  64.101, 
Burial  Expenses  Allowance  for 
Veterans;  64.102,  Compensation  for 
Service-Connected  Deaths  for  Veterans’ 
Dependents;  64.103,  Life  Insurance  for 
Veterans;  64.104,  Pension  for  Non- 
Service-Connected  Disability  for 
Veterans;  64.105,  Pension  to  Veterans’ 
Surviving  Spouses  and  Children: 

64.106,  Specially  Adapted  Housing  for 
Disabled  Veterans;  64.109,  Veterans 
Compensation  for  Service-Connected 
Disability;  64.110,  Veterans  Dependency 


and  Indemnity  Compen.sation  for 
Service-Connected  Death;  64.1 14, 
Veterans  Housing — Guaranteed  and 
Insured  Loans:  64.115,  Veterans 
Information  a'’d  AssLstance:  64.116, 
Vocational  Rehabilitation  for  Disabled 
Veterans;  64.117,  Survivors  and 
Dependents  Educational  A.ssi,stance: 
64.118,  Veterans  Housing — Direct  Loans 
for  Certam  Disabled  Veterans;  64.119, 
Veterans  Housing — Manufat:tured  Home 
Loans;  64.120,  Post-Vietnam  Era 
Veterans’  Educational  Assistance: 

64.124,  All-Volunteer  Force  Educational 
Assistance:  64.125,  Vocational  and 
Educational  Counseling  for 
Servicemembers  and  Veterans;  64.126, 
Native  American  Veteran  Direct  Loan 
Program:  64.127,  Monthly  Allowance 
for  Children  of  V'ietnam  Veterans  Born 
with  Spina  Bifida;  and  64.128, 
Vocational  Training  an'd  Rehabilitation 
for  Vietnam  Veterans’  Children  with 
Spina  Bifida  or  Othej-  Covered  Birth 
Defects. 

List  of  Subjects  in  38  CFR  Parts  19  and 
20 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  November  13.  2009. 

John  R.  Gingriidi, 

Chief  of  Stuff ,  Department  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  VA  proposes  to  amend  38 
CP’R  parts  19  and  20  as  follows; 

PART  19— BOARD  OF  VETERANS’ 
APPEALS:  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority;  38  U.S.C.  501(a),  unless 
otherwise  noted. 

Subpart  A — Operation  of  the  Board  of 
Veterans’  Appeals 

2.  Amend  §  19.9  by: 

a.  Revising  the  .section  heading  and 
paragraph  (a)  heading. 

b.  Revising  paragraphs  (b)  and  (c). 

c.  Adding  paragraph  (d). 

d.  Revising  the  authority  citation  at 
the  end  of  the  .section. 

The  revisions  and  addition  read  as 
follows: 

§  1 9.9  Remand  or  referral  for  further 
action. 

(a)  Remand.  *  *  * 

•k  it  it  if  it 

(b)  Referral.  The  Board  shall  refer  to 
the  agency  of  original  jurisdiction  for 
appropriate  consideration  and  handling 
in  the  first  instance  all  claims 
reasonably  raised  by  the  record  that 
have  not  been  initially  adjudicated  by 
the  agency  of  original  jurisdiction. 
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except  for  claims  over  which  the  Board 
has  original  jurisdiction. 

(c)  Remand  for  a  Statement  of  the 
Case.  In  cases  before  the  Board  in  which 
a  claimant  has  timely  filed  a  Notice  of 
Disagreement  with  a  determination  of 
the  agency  of  original  jurisdiction  on  a 
claim,  but  the  record  does  not  reflect 
that  the  agency  of  original  jurisdiction 
subsequently  granted  the  claim  in  full  or 
furnished  the  claimant  with  a  Statement 
of  the  Case,  the  Board  shall  remand  the 
claim  to  the  agency  of  original 
jurisdiction  with  instructions  to  prepare 
and  issue  a  Statement  of  the  Case  in 
accordance  with  the  provisions  of 
subpart  B  of  this  part.  A  remand  for  a 
Statement  of  the  Case  is  not  required  if 
the  claimant,  consistent  with  the 
withdrawal  requirements  of  §  20.204  of 
this  chapter,  withdraws  the  Notice  of 
Disagreement. 

(d)  Exceptions.  A  remand  or  referral 
to  the  agency  of  original  jurisdiction  is 
not  necessary  for  any  of  the  following 
purposes: 

(1)  Clarih'ing  a  procedural  matter 
before  the  Board,  including  the 
appellant’s  choice  of  representative 
before  the  Board,  the  issues  on  appeal, 
or  requests  for  a  hearing  before  the 
Board; 

(2)  Considering  law'  not  already 
considered  by  the  agency  of  original  ' 
jurisdiction,  including,  but  not  limited 
to,  statutes,  regulations,  and  court 
decisions: 

(3)  Reviewing  additional  evidence 
received  by  the  Board,  if,  pursuant  to 
§  20.1304(c)  of  this  chapter,  the 
appellant  or  the  appellant’s 
representative  waives  the  right  to  initial 
consideration  by  the  agency  of  original 
jurisdiction,  or  if  the  Board  determines 
that  the  benefit  or  benefits  to  which  the 
evidence  relates  may  be  fully  allowed 
on  appeal; 

(4)  Requesting  an  opinion  under 
§  20.901  of  this  chapter; 

(5)  Supplementing  the  record  with  a 
recognized  medical  treatise:  or 

(6)  Considering  a  matter  over  which 
the.  Board  has  original  jurisdiction. 

(Authority:  38  U.S.C.  7102,  7103(c),  7104(a), 
7105). 

PART  20— BOARD  OF  VETERANS’ 
APPEALS:  RULES  OF  PRACTICE 

*3.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501  (a)  and  as  noted 
in  specific  sections. 

Subpart  J — Action  by  the  Board 

4.  Amend  §  20.903  by: 

a.  Revising  the  section  heading. 

b.  Revising  paragraph  (b). 


The  revisions  read  as  follows: 

§  20.903  Rule  903.  Notification  of  evidence 
to  be  considered  by  the  Board  and 
opportunity  for  response. 
***** 

(b)  If  the  Board  supplements  the 
record  with  a  recognized  medical 
treatise.  (1)  General.  If.  pursuant  to 
§  19.9(d)(5)  of  this  chapter,  the  Board 
supplements  the  record  with  a 
recognized  medical  treatise,  the  Board 
will  notify  the  appellant  and  his  or  her 
representative,  if  any,  that  the  Board 
will  consider  such  recognized  medical 
treatise  in  the  adjudication  of  the 
appeal.  The  notice  from  the  Board  will 
contain  a  copy  of  the  relevant  portions 
of  the  fecognized  medical  treatise.  The 
appellant  will  be  given  BO  days  after  the 
date  of  the  notice  described  in  this 
section  to  file  a  response,  which  may 
include  the  submission  of  relevant 
evidence  or  argument.  The  date  the 
Board  gives  the  notice  will  be  presumed 
to  be  the  same  as  the  date  of  the  notice 
letter  for  purposes  of  determining 
whether  a  response  was  timely  filed. 

(2)  Exception.  The  notice  described  in 
paragraph  (b)(1)  of  this  section  is  not 
required  if  the  Board  uses  a  recognized 
medical  treatise  or  medical  dictionary 
for  the  limited  purpose  of  defining  a 
medical  term  and’that  definition  is  not 
material  to  the  Board’s  disposition  of 
the  appeal. 

5.  Revise  paragraph  (b)(2)  of  §  20.1304 
to  read  as  follows: 

§  20.1 304  Rule  1 304.  Request  for  change 
In  representation,  request  for  personal 
hearing,  or  submission  of  additional 
evidence  following  certification  of  an  appeal 
to  the  Board  of  Veterans’  Appeals. 
***** 

(b)  *  *  * 

(2)  Exception.  The  motion  described 
in  paragraph  (b)(1)  of  this  section  is  not 
required  to  submit  evidence  in  response 
to  a  notice  described  in  §  20.903  of  this 
chapter. 

*  *  *  *  * 

(FR  Doc.  E9-30094  Filed  12-17-09;  8:45  am] 
BILLING  CODE  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2009-0859,  FRL-9093-7] 

Revisions  to  the  Caiifornia  State 
Implementation  Plan,  San  Joaquin 
Valley  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  joaqiiin  Valley  Air 
Pollution  Control  District  (SjTVAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  we 
are  proposing  to  approve  local  rules  that 
address  reduction  of  animal  matter  and 
volatile  organic  compound  (VOC) 
emissions  from  crude  oil  production, 
cutback  asphalt,  and  petroleum  solvent 
dry  cleaning. 

DATES:  Any  comments  must  arrive  hy 
(anuarj'  19,  2010. 

ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2009-^859.  by  one  of  the 
following  methods: 

1.  Federal  eRuIemaking  Portal: 
http://www.regulations.gov.  Follow  the 
on-line  instructions. 

2.  E-mail:  steckel.andrew@epa.gov. 

3.  Mail  or  deliver:  Andrew  Steckel 
(Air— 4),  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  h'tip://mvw.regulations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
http://www.regulations.gov  or  e-mail. 
http://www.regulations.gov  \s  an 
“anonymous  access’’  system,  and  EPA 
will  not  know  your  identity  or  contact  • 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  e- 
mail  directly  to  EPA,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  public 
comment.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
http://www.regulations.gov  and  in  hard 
copy  at  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California.  While 
all  documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Wells,  EPA  Region  IX,  (415) 
947-4118,  wells.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we,”  “us” 
and  “our”  refer  to  EPA. 

Table  of  Contents 

I.  The  State’s  Submittal 
A.  What  Rules  Did  the  State  Submit? 


B.  Are  There  Other  Versions  of  These 
Rules? 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules  and  Rule  Revisions? 

II.  EPA’s  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

C.  EPA  Recommendations  To  Further 
Improve  the  Rules 

D.  Public  Comment  and  Final  Action 


III.  Statutory  and  Executive  Order  Reviews 

I.  The  State’s  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted,  amended,  or  revised  by 
the  local  air  agencies  and  submitted  by 
the  California  Air  Resources  Board 
(GARB). 


Table  1— Submitted  Rules  Proposed  for  Full  Approval 


1 

District 

Rule  No. 

Rule  title 

Amended 

Submitted 

SJVUAPCD  . 

4104 

Reduction  of  Animal  Matter . 

12/17/92  i 

08/24/07 

SJVUAPCD  . 

4404 

Heavy  Oil  Test  Station — Kem  County  . 

12/17/92  ! 

08/24/07 

SJVUAPCD . . . 

4641 

Cutback,  Slow  Cure,  and  Emulsified  Asphalt,  Paving  and 
Maintenance  Operations. 

12/17/92  j 

08/24/07 

SJVUAPCD  . 

4672 

Petroleum  Solvent  Dry  Cleaning  Operations  . ;. 

12/17/92 

08/24/07 

On  September  17,  2007,  the  submittal 
of  August  24,  2007  was  found  to  meet 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V,  which  must  be  met 
before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

Some  SIP  versions  of  submitted 
SJVAPCD  rules  are  old  rules  from  the 
eight  counties  that  now  comprise 
SJVAPCD;  other  SIP  versions  are 
SJVAPCD  rules  that  have  been 
renumbered.  These  SIP-approved  rules 
are  described  below. 

Precursor  SIP  rules  for  submitted 
SJVAPCD  Rule  4104: 

•  Fresno  County  Rule  414,  Reduction 
of  Animal  Matter  (approved  on 
September  22, 1972,  37  FR  19812). 

•  Kem  County  Rule  415,  Reduction  of 
Animal  Matter  (approved  on  September 
22,  1972,  37  FR  19812). 

•  Kings  County  Rule  415,  Reduction 
of  Animal  Matter  (approved  on 
September  22, 1972,  37  FR  19812). 

•  Madera  County  Rule  421,  Reduction 
of  Animal  Matter  (approved  on 
November  18,  1983,  48  FR  52450). 

•  Merced  County  Rule  414,  Reduction 
of  Animal  Matter  (approved  on  ' 
September  22,  1972,  37  FR  19812). 

•  San  Joaquin  County  Rule  414, 
Reduction  of  Animal  Matter  (approved 
on  August  22,  1977,  42  FR  42219). 

•  Stanislaus  County  Rule  414, 
Reduction  of  Animal  Matter  (approved 
on  September  22,  1972,  37  FR  19812). 

•  Tulare  County  Rule  415,  Reduction 
of  Animal  Matter  (approved  on 
September  22, 1972,  37  FR  19812). 

Precursor  SIP  rule  for  submitted 
SJVAPCD  Rule  4641: 

•  SJVAPCD  Rule  463.1,  Cutback, 

Slow  Cure,  and  Emulsified  Asphalt, 
Paving  and  Maintenance  Operations 
(amended  on  September  19, 1991, 


approved  on  June  24,  1992,  57  FR 
28089). 

Precursor  SIP  rule  for  submitted 
SJVAPCD  Rule  4672: 

•  SJVAPCD  Rule  467.2,  Petroleum 
Solvent  Dry  Cleaning  Operations 
(adopted  on  April  11, 1991,  approved 
on  April  24, 1992,  57  FR  15026). 

There  is  no  SIP  rule  for  submitted 
SJVAPCD  Rule  4404. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules  and  Rule  Revisions? 

Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  that  control 
volatile  organic  compounds,  oxides  of 
nitrogen,  particulate  matter,  and  other 
air  pollutants  which  harm  human  health 
and  the  environment.  These  rules  were 
developed  as  part  of  the  local  agency’s 
program  to  control  these  pollutants. 

The  purpose  of  new  SJVAPCD  Rule 
4404  is  as  follows: 

•  4404:  The  new  rule  requires 
reducing  uncontrolled  VOC  emissions 
from  a  heavy  oil  test  station  by  99%. 

The  purposes  of  amendments  to  Rules 
4104,  4641,  and  4672  are  as  follows: 

•  4104:  The  requirement  for  reducing 
air  contaminants  during  the  reduction  of 
animal  matter  by  setting  a  minimum 
exposure  time  of  0.3  seconds  at  1200 
degrees  Fahrenheit  is  unchanged.  The 
format  is  improved,  the  rule  is 
renumbered,  and  the  rule  applicability 
is  added. 

•  4641:  The  rule  requires  reducing 
VOC  emissions  by  prohibiting  the 
application  and  manufacturing  of 
certain  types  of  asphalt  used  for  paving 
and  maintenance  ojjerations.  The  format 
is  improved,  the  rule  is  renumbered, 
and  the  definition  of  VOC  is  deleted. 

•  4672:  The  rule  requires  reducing 
VOC  emissions  from  petroleum  solvent 
dry  cleaning  operations  through 
implementation  of  various  good 


operating  practices  and  with  the  use  of 
emission  control  equipment.  The  format 
is  improved,  the  rule  is  renumbered, 
and  the  rule  purpose  is  added. 

The  TSP  has  more  information  about 
these  rules. 

II.  EPA’s  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
CAA),  must  require  Reasonably 
Available  Control  Technology  (RACT) 
for  each  category  of  sources  covered  by 
a  Control  Techniques  Guidelines  (CTG) 
document  as  well  as  each  major  source 
in  nonattainment  areas  (se’e  section 
182(a)(2)),  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  The  SJVAPCD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81) 
and  must  fulilll  the  requirements  of 
RACT. 

Guidance  and  policy  documents  that 
we  used  to  help  evaluate  rules  and 
RACT  requirements  consistently 
include  the  following: 

1.  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November 
24, 1987). 

2.  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans,  U.S.  EPA,  40 
CFR  part  51. 

3.  Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations, 
EPA  (May  25,  1988).  [The  Bluebook] 

4.  Addendum  to  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  59 
FR  41998  (August  16,  1994). 

5.  Guidance  Document  for  Correcting 
Common  VOC  &■  Other  Rule 
Deficiencies,  EPA  Region  9  (August  21, 
2001).  [The  Little  Bluebook] 
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6.  Control  of  Volatile  Organic 
Compound  Emissions  from  Large 
Petroleum  Dry  Cleaners,  U.S.  EPA-450/ 
3-82-009  (September  1982). 

7.  Control  of  Volatile  Organic 
Emissions  from  Use  of  Cutback  Asphalt, 
U.S.  EPA-450/2-77-037  (December 
1977). 

8.  2007  Ozone  Plan,  San  Joaquin 
Valley  Air  Pollution  Control  District 
(April  30,  2007).  http://w'ww.arb.ca.gov/ 
planning/sip/2007sip/sjv8hr/ 
sjvozone.btm. 

9.  FACT  Demonstration  for  Ozone 
SIP,  San  Joaquin  Valley  Air  Pollution 
Control  District  (April  16,  2009).  http:// 
www.valleyair.org/Workshops/public_ 
workshopsJdx.htmttBbrOzone 
RactSlP%2004-16-10. 

10.  FACT  Analysis  for  Fules  4104, 
4402,  4404,  4453,  4454,  4625,  4641,  and 
4672,  San  Joaquin  Valley  Air  Pollution 
Control  District  (June  12,  2008). 

B.  Do  the  Fules  Meet  the  Evaluation 
Criteria? 

We  believe  that  SJVAPCD  Rules  4104, 
4404,  4641,  and  4672  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT  and  SIP 
relaxations. 

The  TSD  has  more  information  on  our 
evaluation. 

C.  EPA  Fecommendations  To  Further 
Improve  the  Fules 

The  TSD  describes  additional  rule 
revisions  that  we  recommend  for  the 
next  time  the  local  agency  modifies  the 
rules. 

D.  Public  Comment  and  Final  Action 

Because  EPA  believes  the  submitted 
rules  fulfill  all  relevant  requirements, 
we  are  proposing  to  fully  approve  them 
as  described  in  section  110(k)(3)  of  the 
CAA.  We  will  accept  comments  from 
the  public  on  this  proposal  for  the  next 
30  days.  Unless  we  receive  convincing 
new  information  during  the  comment 
period,  we  intend  to  publish  a  final* 
approval  action  that  will  incorporate 
these  rules  into  the  federally  enforceable 
SIP. 

III.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the  ' 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 


additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4, 1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the- 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  December  2,  2009. 

Laura  Yoshii, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  E9-30169  Filed  12-17-09;.8:45  am] 
BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  595 

[Docket  No.  NHTSA-2009-0065] 

RIN  2127-Ak22 

Make  Inoperative  Exemptions;  Head 
Restraints 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Response  to  petition:  Notice  of 
proposed  rulemaking  (NPRM). 

SUMMARY:  This  notice  of  proposed 
rulemaking  is  being  issued  in  response 
to  a  petition  from  Bruno  Independent 
Living  Aids  to  expand  and  update 
existing  exemptions  to  the  “make 
inoperative”  prohibition  with  respect  to 
the  Federal  motor  vehicle  safety 
standard  on  head  restraints.  These 
exemptions  are  included  in  a  regulation 
that  provides  exemptions  for  the  “make 
inoperative”  provision  for,  among  other 
things,  vehicle  modifications  to 
accommodate  people  with  disabilities. 
NHTSA  is  proposing  two  substantive 
changes  to  the  regulation.  The  first  is  to 
expand  the  exemption  from  the 
minimum  height  requirements  listed  in 
the  head  restraint  standard  to  include 
the  right  front  passenger  position  in 
addition  to  the  driver  position.  The 
second  is  to  update  the  exemption  to 
include  relevant  provisions  of  a  new 
version  of  the  head  restraint  standard. 
Additionally,  this  document  proposes  to 
update  an  existing  reference  in  the 
exemption  to  reflect  the  current 
numbering  in  the  Code  of  Federal 
Regulations.  Finally,  we  are  denying 
other  requests  to  expand  the  exemption 
to  certain  other  requirements  of  the 
head  restraint  standard. 

DATES:  You  should  submit  our 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  February  16, .2010. 

ADDRESSES:  You  may  submit  comments 
to  the  docket  number  identified  in  the 
heading  of  this  document  by  any  of  the 
following  methods: 

•  Federal  eFuIemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 
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•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation.  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  Wl  2-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery'  or  Courier:  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  Wl 2-140,  between 
9  a. m.  and  5  p.m.  ET,  Monday  through 
Fridav,  except  Federal  holidavs. 

•  Fax:202-493-2251. 

Instructions:  For  detailed  instructions 

on  submitting  comments  and  additional 
information  on  the  rulemaking  process, 
see  the  Public  Participation  heading  of 
the  SUPPLEMENTARY  INFORMATION  section 
o/  this  document.  Note  that  all 
comments  received  will  be  posted 
without  change  to  http:// 
www.reguJations.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  below. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual*  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit  http:// 
DocketInfo.dot.gov. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
w'w'w.regulations.gov  or  the  street 
address  listed  above.  Follow  the  online 
instructions  for  accessing  the  dockets. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues,  you  may  contact  Ms. 
Gayle  Dalrymple,  Office  of  Crash 
Avoidance  Standards,  NVS-123  (E-mail: 
gavle.dalrvmple@dot.gov)  (Telephone: 
2(12-366-2720)  (Fax:  202-493-2739). 

For  legal  issues,  you  may  cont.ict  Mr. 
Ari  Scott,  Office  of  Chief  Counsel,  NCC- 
112  (E-mail:  ari.scott@dot.gov] 
(Telephone:  202-366-2992)  (Fax;  202- 
366-3820). 

You  may  send  mail  to  these  officials 
at  National  Highway  Traffic  Safety 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

a.  History  of  the  Make  Inoperative 
Exemptions 

b.  Current  Exemptions  in  Part  595 
Regarding  Head  Restraints 

c.  Petition  for  Rulemaking 

II.  Response  to  Petition 

a.  Agency  Analysis  of  the  Safety  Benefits 
of  the  TAS  and  Similar  Systems 

b.  Response  to  Requested  for  Changes  to 
Part  595 


i.  Proposal  To  Expand  the  Current  Head 
Restraint  Exemption  to  Right  Front 
Passengers 

ii.  Propo.sal  To  Update  the  Exemptions  to 
Reflect  Standard  No.  202a 

1.  Proposal  To  Update  Paragraph  (c)(8) 

2.  Proposal  To  Update  the  Paragraph  (c)(9) 
Exemption  to  Include  Head  Restraint 
Height  and  Width  Requirements  for 
Drivers  and  Minimum  Height 

*  Requirements  for  Right  Front  Pas.sengers 
.3.  Reasons  for  Denying  Bruno's  Petition  to 
Expand  the  Exemption  for  Vehicle 
Passenger  Positions  To  Include 
Paragraphs  {^4. 2. 1(a)  and  S4.2.2  through 
S4.2.7 

iii.  Correcting  Reference  to  Paragraph  S4.3 
of  Standard  No.  202 

III.  Proposed  Effective  Date 

IV.  Rulemaking  Analysis 

V.  Propo.sed  Regulatory  Text 

I.  Background 

a.  History  of  the  Make  Inoperative 
Exemptions 

Federal  law  requires  vehicle 
manufacturers  to  certify  that  their 
vehicles  comply  with  all  applicable 
Federal  motor  vehicle  safety  standards 
(FMVSSs)  (see  49  U.S.C.  30112).  A 
vehicle  manufacturer,  distributor, 
dealer,  or  repair  business  generally  may 
not  knowingly  make  inoperative  any  . 
part  of  a  device  or  element  of  design 
installed  in  or  on  a  motor  vehicle  in 
compliance  with  an  applicable  standard 
(see  49  U.S.C.  30122).  However,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  the 
authority  to  issue  regulations  that 
exempt  regulated  entities  from  the  makt* 
inoperative  provision  (see  49  U.S.C. 
30122(c)). 

On  February  27,  2001 ,  the  agency 
issued  a  final  rule  (66  FR  12638) 
establishing  exemptions  from  the  make 
inoperative  provisions  for  certain 
sections  of  several  FMVSSs  under 
certain  limited  circumstances  when 
vehicles  are  modified  to  be  used  by 
persons  with  disabilities.  This 
rulemaking  was  undertaken  to  facilitate 
the  modification  of  motor  vehicles  so 
that  persons  with  di,sabilities  can  drive 
or  ride  in  them.  Since  the  publication  of 
the  2001  rule,  NHTSA  has  made 
updates  to  the  exemptions  to  keep  pace 
with  changes  in  the  standards  for  which 
those  exemptions  were  written.  An 
example  of  such  a  change  includes  a 
final  rule  issued  on  August  31,  2005  (70 
FR  51673)  adding  exemptions  for  the 
updated  sections  of  FMVSS  No.  201, 
Occupant  Protection  in  Interior  Impact, 
and  FMVSS  No.  208,  Occupant  Crash 
Protection,  as  well  as  establishing  an 
exemption  for  FMVSS  No.  225,  Child 
Restraint  Anchorage  Systems. 


b.  Current  Exemptions  in  Part  595 
Regarding  Head  Restraints 

Currently,  there  are  two  portions  of 
part  595  that  deal  with  the  head 
restraint  requirements  in  Standard  No. 
202,  Head  Restraints.  These  exemptions 
from  the  make  indperative  provision  to 
accommodate  people  with  disabilities 
include  49  CFR  595.7(c)(8).  which 
provides  an  exemption  from  all 
requirements  of  Standard  No.  202  for 
vehicles  modified  to  accommodate  a 
driver  or  right  front  passenger  seated  in 
a  wheelchair  and  no  other  seat  is 
provided,  as  well  as  49  CFR  595.-7(c)(9). 
which  provides  an  exemption  from  the 
driver  .side  head  resfraint  height/width 
requiremeqts  for  vehicles  modified  to 
accommodate  drivers  with  a  disability. 
There  are  currently  no  exemptions  in 
Part  595  that  pertain  to  the  requirements 
in  the  upgraded  FMVSS  No.  202a. 

c.  Petition  for  Rulemaking 

On  January  2.  2007  NHTSA  received 
a  petition  for  rulemaking  from  Bruno 
Independent  Living  Aids  (Bruno) 
requesting  that  we  amend  piart  595  to 
add  an  exemption  for  passengers’  side 
.head  restraint  systems.  In  submitting  its 
petition,  Bruno  wished  to  facilitate  use 
of  its  product-,  called  Turning 
Automotive  Seating  (TAS).  which 
provides  access  to  motor  vehicles  to 
people  with  disabilities.  This  device 
con.si.sts  of  a  rotating,  motorized  seat, 
which  replaces  the  OEM  .seat  in  a  motor 
vehicle.  The  TAS  pivots  from  the  . 
forward-facing  driving  po’sition  to  the 
side-facing  entry  position  and  extends 
outward  and  lowers  to  a  suitable 
transfer  height,  providing  the  driver 
and/or  passenger  easy  entry  into  the 
vehicle.  The  transfer  into  the  seat  takes 
plaee  while  outside  the  vehicle,  and  the 
occupant  remains  in  the  seat  during  the 
entry  process,  using  OEM  seat  belts 
while  traveling  in  the  vehicle.  Exiting 
the  vehicle  is  accomplished  by  reversing 
the  process.  Another  TAS  option  is  a 
mobility  base,  which  converts  the 
automotive  .seat  into  a  wheelchair, 
eliminating  the  need  for  transferring 
from  the  seat  altogether.  Bruno  states 
that  TAS  systems  provide  mobility- 
impaired  persons  with  safer  and  easier 
ways  to  enter  and  exit  a  vehicle. 

In  its  petition.  Bruno  states  that  the 
TAS  provides  substantial  safety 
benefits.  As  a  basis  for  this  claim,  Bruno 
cites  a  NHTSA  Research  published  in 
1997.'  In  this  note,  the  agency  stated 
that  between  1991  and  1995,  7,121 
people  were  killed  or  injured  due  to  the 


'  wheelchair  Users  Injuries  and  IJeaths 
Associated  with  .Motor  Vehicle  related  Incidents. 
.Septomb«)r  1997.  available  at  http:// 
wmv.nhtsa.dot.^ov. 
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following  reasons:  improper  or  no 
securement,  lift  malfunction,  -  , 

transferring  to  or  from  a  motor  vehicle, 
falling  on  or  off  the  ramp,  and  a 
collision  between  the  wheelchair  and  a 
motor  vehicle.2  According  to  Bruno’s 
petition,  the  TAS  will  help  prevent  74% 
of  those  injuries — which  includes  all 
injuries  except  those  occurring  when  a 
wheelchair  is  struck  by  a  motor  vehicle. 
This  is  because  the  TAS  will  provide 
wheelchair  users  an  easy  and  safe  way 
to  enter  and  exit  these  vehicles. 

Bruno  indicated  that  the  TAS 
currently  complies  with  FMVSS  No. 

202.  However,  the  cjearance  between 
the  top  of  the  head  restraint  and  the 
door  opening  can  restrict  the  number  of 
viable  vehicle  applications.  Bruno  also 
stated  that  the  increased  head  restraint 
height  required  by  the  new  FMVSS  No. 
202a  will  significantly  reduce  the 
number  of  available  vehicle 
applications. 

To  facilitate  the  installation  of  the 
TAS  on  vehicles,  Bruno  requested  that 
the  make  inoperative  exemptions  of  49 
CFR  part  595  be  expanded  and  updated 
to  cover  both  driver  and  passenger  side 
head  restraints,  for  persons  not  in  a 
wheelchair,  to  reflect  the  new'  FMVSS 
No.  202a.  Bruno  suggested  that  the 
expanded  exemptions  it  requires  be 
added  to  either  or  both  of  the  current 
Part  595  exemptions  addressing  head 
restraints. 

In  requesting  that  the  exemptions  be 
updated  to  reflect  the  new  FMVSS  No. 
202a,  Bruno  requested  that  the  make 
inoperative  provisions  that  provide 
exemptions  to  portions  of  FMVSS  No.  ' 
202  be  extended  to  cover  the  equivalent 
portions  of  FMVSS  No.  202a. 
Additionally,  that  company  requested 
that  the  exemptions  in  part  595  be 
expanded  to  cover  several  aspects  of 
FMVSS  No.  202a  that  are  not  currently 
provided  for  FMVSS  No.  202. 
Specifically,  Bruno  requested  more 
broadly  that  Part  595  be  updated  to 
include  an  exemption  for  49  CFR 
571.202a  S4.2.1  through  S4.2.7.  These 
paragraphs  encompass  requirements  on 
minimum  height,  width,  backsets,  gaps, 
energy  absorption,  height  retention, 
backset  retention,  displacement,  and 
strength. 

I^inally,  Bruno  noted  an  error  where 
_§595.7(cK9)  mistakenly  points  to  S4.3 
of  Standard  No.  202,  instead  of  S4.2.  In 
the  current  version  of  FMVSS  No.  202, 
paragraph  S4.3  contains  documents 
incorporated  by  reference,  while 
paragraph  S4.2  contains  the 
requirements  for  head  restraints  at  issue. 


2  Id.,  Table  2. 


II.  Response  to  Petition 

NHTSA  has  decided,  to  partially  grant 
Bruno’s  petition.  Specifically,  and  as 
discussed  below,  we  are  proposing  to 
extend  the  height  exemption  in 
paragraph  (c)(9)  to  cover  the  head 
restraints  for  the  right  front  passenger  as 
well  as  the  driver.  Additionally,  we  are 
proposing  to  update  the  exemption  to 
cover  the  relevant  portions  of  FMVSS 
No.  202a  addressing  height  and  width, 
and  to  correct  the  reference  to  paragraph 
S4.3  noted  by  Bruno.  We  are  denying 
Bruno’s  request  to  provide,  exemptions 
for  portions  of  FMVSS  No.  202a  other 
than  ones  addressing  the  height/width 
of  head  restraints.  We  are  also  proposing 
to  update  the  exemption  in  paragraph 
(c)(8)  to  cite  FMVSS  No.  202a. 

a.  Agency  Analysis  of  the  Benefits  of  the 
TAS  and  Similar  Systems 

As  stated  above,  Bruno  made  several 
arguments  as  to  why  the  TAS  provides 
safety  and  other  benefits  for  people  with 
disabilities.  Therefore,  it  argues,  it  is  in 
the  public  interest  to  expand  the  make 
inoperative  provision  of  part  595  to 
facilitate  the  installation  of  the  TAS  in 
vehicles.  The  agency  believes  that  these 
potential  benefits  apply  not  only  to  the 
TAS,  but  to  similar  systems  that  allow 
people  with  disabilities  to  enter  and  exit 
a  vehicle  in  a  similar  fashion.  In 
particular,  the  agency  generally  agrees 
that  the  TAS,  and  similar  systems, 
provide  benefits  for  people  with 
disabilities,  who  may  have  difficulty 
entering  or  exiting  a  motor  vehicle. 
Among  other  things,  these  systems 
permit  people  to  enter  and  exit  vehicles 
in  a  sitting  position,  without  the  need  to 
climb  or  descend  the  height  differential 
between  the  floor  of  the  vehicle  and  the 
ground.  In  this  fashion,  they  provide 
benefits  in  allowing  people  with 
disabilities  to  retain  their  mobility. 

While  there  may  be  some  degradation 
in  whiplash  protection  if  the  minimum 
size  requirements  of  Standard  No.  202 
and  202a  are  not  adhered  to,  it  is  our 
tentative  conclusion  that  the  benefits  for 
people  with  disabilities  outweigh  those 
potential  drawbacks.  Therefore,  we  are 
proposing  several  amendments  to  part 
595  to  facilitate  the  installation  of  these 
kinds  of  systems. 

b.  Response  to  Request  for  Changes  to 
Part  595 

i.  Proposal  To  Expand  the  Current  Head 
Restraint  Exemption  to  Right  Front 
Passengers 

Section  595.7(c)(9)  provides  an 
exemption  with  regard  to  the  height  and 
width  of  the  head  restraint,  as  stated  in 
paragraphs  S4. 2(b)(1)  and  (2)  of  FMVSS 
No.  202.  This  provision  was  established 


at  the  time  of  the  first  make  inoperative 
final  rule  because  NHTSA  was  aware  of 
drivers  who  had  a  limited  range  of 
motion  in  turning  their  heads,  and  a 
head  restraint  of  the  size  required  by 
FMVSS  No.  202  could  interfere  with  the 
driver’s  ability  to  look  behind  for  a  lane 
change  or  backing.^  We  did  not  provide 
the  exemption  for  passenger  seating 
positions  because  we  wished  to  keep  the 
exemptions  as  narrow  as  possible,  and 
we  were  not  aware  of  any  needs  for 
changes  to  passengers’  head  restraints. 

With  the  advent  of  new  technology 
such  as  the  TAS,  head  restraint  height 
becomes  a  problem  for  passenger  seating 
positions  as  well,  due  to  the  problem  of 
clearance'between  the  head  restraint 
and  door  opening.  We  believe  the 
requested  exemption  is  a  reasonable 
trade-off  of  some  possible  degradation 
in  whiplash  protection  in  exchange  for 
facilitating  vehicle  entry  and  exit,  and 
the  value  of  mobility  for  people  with 
disabilities.  Therefore,  we  are  proposing 
to  expand  the  exemption  in  §  595.7(c)(9) 
regarding  height  to  include  right  front 
passengers. 

We  note  that,  in  its  petition,  Bruno 
stated  that  the  “remedy  we^seek  is  an 
amended  49‘CFR  part  595  Exemption  in 
§595.7(c)(8)(i),  (c)(8)(ii),  and/or  (c)(9)  to 
accommodate  both  drivers  and 
passengers,  not  in  a  wheelchair,  in  a 
vehicle  modified  for  persons  with  a 
disability  to  drive  or  be  transported” 
[emphasis  in  original).  It  appears  that 
Bruno  was  requesting  that  the  agency 
modify  part  595  to  accommodate  the 
TAS  either  by  amending  the  exemption 
in  paragraph  (c)(8),  or  that  in  paragraph 
(c)(9).  In  order  to  achieve  the  maximum 
safety  benefit  of  the  regulations,  it  is  our 
desire  to  provide  the  narrowest 
exemption  possible  in  order  to 
accommodate  the  needs  of  disabled 
persons,  without  expanding  its  use  to 
situations  where  the  benefits  of  the 
exemption  may  be  outweighed  by  the 
drawbacks  of  noncompliance  with  the 
safety  standard. 

Currently,  §  595.7(c)(8)  provides  an 
exemption  firom  the  entirety  of  FMVSS 
No.  202  for  vehicles  modified  to 
accommodate  either  a  driver  ((c)(8)(i))  or 
right  front  passenger  ((c)(8)(ii))  in  a 
vehicle  in  which  no  respective  seat  is 
supplied  with  the  vehicle.  This 
provision  was  written  to  allow  for  the 
situation  in  which  the  vehicle  was 
modified  to  use  a  wheelchair  as  a 
vehicle  seat  and  no  other  seat  was 
provided.  If  there  is  no  seat,  there  is  no 
head  restraint,  and  therefore  FMVSS  No. 
202  would  have  been  made  inoperative. 
By  contrast,  §  595.7(c)(9)  provides,  for 
driver  head  restraints,  an  exemption 


3  Id. 
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from  the  minimum  dimension 
requirements  set  forth  in  paragraph 
S4.3(b). 

Given  the  two  alternatives  of 
providing  an  exemption  from  the  whole 
standard,  or  just  giving  an  exemption 
from  the  requirements  relating  to  the 
dimensions  of  the  head  restraint,  we  are 
not  proposing  modification  of 
§  595.7(c)(8)  in  order  to  accommodate 
systems  such  as  the  TAS. 

Section  595.7(c)(9)  grants  a  more 
narrow  exemption  with  regard  to  the 
size  of  the  head  restraint,  as  stated  in 
paragraphs  S4.-2(b)(l)  and  (2)  of  FMVSS 
No.  202.  Since  expansion  of  this  more 
narrow  exemption  would  accommodate 
systems  such  as  the  TAS,  we  believe  it 
is  the  more  appropriate  approach  to 
take. 

ii.  Proposal  To  Update  the  Exemptions 
To  Reflect  Standard  No.  202a 

1.  Proposal  To  Update  Paragraph  (c)(8) 

Currently,  §  595.7(c)(8)  contains  an 
exemption  for  vehicles  where  either  the 
entire  driver’s  seat  or  right  front 
passenger’s  seat  is  removed  so  that  the 
position  may  be  occupied  by  a  person 
seated  in  a  wheelchair  and  no  other  seat 
is  delivered  with  the  vehicle.  This 
exemption  currently  provides  an 
exemption  from  Standard  No.  202  in  its 
entirety  for  those  vehicles.  For  the 
reasons  stated  above,  NHTSA  is  not 
proposing  that  paragraph  (c)(8)  be 
expanded  to  include  passengprs  other 
than  those  whose  only  vehicle  seat  is  a 
wheelchair.  However,  NHTSA  is 
proposing  to  update  the  exemption  in 
paragraph  (c)(8)  to  include  an 
exemption  from  Standard  No.  202a  as 
well.  This  will  continue  to  allow 
vehicles  to  be  modified  such  that 
wheelchairs  can  be  used  in  lieu  of  other 
vehicle  seats. 

2.  Proposal  To  Update  the  Paragraph 
(c)(9)  Exemption  To  Include  Head 
Restraint  Height  and  Width 
Requirements  for  Drivers  and  Minimum 
Height  Requirements  for  Right  Front 
Passengers 

Section  595.7(c)(9)  already  contains  a 
provision  permitting  an  exemption  for 
the  driver’s  head  restraint  from 
Standard  No.  202  S4. 2(b)(1)  and  (2), 
which  set  the  minimum  requirements 
for  the  height  and  width  of  a  head 
restraint,  as  stated  above.  The  portions 
of  Standard  No.  202a  that  correspond  to 
S4. 2(b)(1)  and  (2)  of  Standard  No.  202 
are  paragraph  S4.2.1(b)  and  S4.2.2, 
respectively;  For  reasons  of  clarity,  in 
the  proposed  changes  to  part  595,  we 
are  placing  the  exemptions  from  the 
height  requirements  of  FMVSS  No.  202a 
in  paragraph  (c)(9)(iii),  and  the 


exemption  from  the  width  requirement 
in  FMVSS  No.  202a  in  paragraph 
(c)(9)(iv).  Therefore,  for  the  regulatory 
text  to  reflect  the  continuity  of  this 
exemption,  we  are  proposing  several 
changes.  The  first,  reflected  in 
§  595.7(c)(9)(iii),  is  to  include  a 
reference  to  paragraph  S4.2.1(b)  of 
Standard  No.  202a  in  §  595.7(c)(9). 
Similarly,  we  are  including  a  reference 
to  S4.2.2  of  Standard  No.  202a  in 
§  595.7(c)(9)(iv),  to  update  the  current 
exemption  for  the  driver’s  head  restraint 
to  include  the  updated  FMVSS.  This  • 
will  enable  the  current  exemption  to 
apply  to  Standard  No.  2b2a  in  addition 
to  Standard  No.  202. 

With  regard  to  the  passenger  seating 
position,  and  in  accordance  with  the 
petition  for  rulemaking.  NHTSA  is 
proposing  to  expand  the  exemption  in 
§  595(c)(9)  to  include  an  exemption  • 
from  the  minimum  height  requirements 
of  49  CFR  571.202a.  S4.2.1(b).  for  the 
right  front  passenger  position.  As  stated 
above  with  regard  to  the  proposed 
expansion  of  Part  595  to  the  right  front 
passenger  head  restraint  requirements  of 
FMVSS  No.  202,  we  believe  that  this 
will  facilitate  the  use  of  motor  vehicles 
by  persons  with  disabilities.  As  this 
relates  to  the  minimum  height 
requirement,  this  exemption  will  also  be 
included  in  §  595.7(c)(9)(iii).  Therefore, 
we  are  proposing  to  add  regulatory  text 
to  §  595.7(c)(9),  which  reads: 

•  For  vehicles  manufactured  on  and 
after  March  14,  2005  and  certified  to 
FMVSS  No.  202a,  S4.2.1(b)  of  49  CFR 
571.202a,  in  any  case  in  which  the  head 
restraint  must  be  modified  to 
accommodate  a  driver  or  a  front 
outboard  passenger  with  a  disability. 

•  For  vehicles  manufactured  on  and 
after  March  14,  2005  and  certified  to 
FMVSS  No.  202a,  S4.2.2  of  49  CFR 
571.202a,  in  any  case  in  which  the  head 
restraint  must  be  modified  to. 
accommodate  a  driver  with  a  disability. 

3.  Reasons  for  Denying  Bruno’s  Petition 
To  Expand  the  Exemption  for  Vehicle 
Passenger  Positions  To  Include 
Paragraphs  S4.2.1(a)  and  S4.2.2  Through 
S4.2.7 

In  its  petition,  Bruno  requested  that 
the  exemption  in  59  CFR  595.7  be 
expanded  to  include  an  exemption  for 
paragraphs  S4.2.1  through  S4.2.7  of 
FMVSS  No.  202a  for  all  vehicle 
passenger  positions.  NHTSA,  however, 
is  proposing  to  limit  the  scope  of  the 
exemption  to  paragraph  S4.2.1(b) 
(minimum  height  requirement).  The 
other  requirements  listed  in  the 
paragraphs  referenced  by  Bruno 
include: 

•  A  requirement  that  the  front  head 
restraints  be  able  to  attain  a  height  of  at 


least  800  mm  in  at  least  one  position  of 
adjustment  (see  paragraph  S4.2.1(a)). 

•  Width  requirements  similar  to  those 
listed  in  the  current  version  of  FMVSS 
No.  202  (see  paragraph  S4.2.2). 

•  New  requirements  limiting  the 
distance  between  the  back  of  the 
occupant’s  head  and  the  head  restraint 
on  front  head  restraints  (see  paragraph 
S4.2.3). 

•  Limits  on  the  size  of  gaps  and 
openings  in  front  restraints  (see 
paragraph  S4.2.4). 

•  New  energy  absorption  criteria  (see 
paragraph  S4.2.5). 

•  New  height  retention  criteria  (see 
paragraph  S4.2.6)’. 

•  Certain  height,  strength,  position 
retention,  and  energy  absorption  levels 
for  voluntarily  installed  rear  head 
restraints  (see  paragraph  S4.2.7). 

Bruno’s  petition  desciribed  the 
potential  problems  if  the  TAS  must 
adhere  to  all  provisions  of  Standard  No. 
202a.  Essentially,  the  problem  was  that 
the  head  restraint,  attached  to  the  TAS, 
would  be  .too  large,  when  installed  in 
some  vehicle's,  to  clear  the  door  frame 
on  its  path  to  provide  an  e,isy-to-access 
seat  for  a  mobility-impaired  driver  or 
passenger. 

Our  reason  for  denying  the  petition 
for  an  exemption  for  the  requirements  in 
Standard  No.  202a,  other  than  S4.2.1(b), 
is  that  Bruno  has  not  provided  a  ‘ 
rationale  for  expanding  the  exemption 
to  cover  those  areas  of  Standard  No. 
202a.  Furthermore,  most  of  these 
requirements  are  not  dimensional  in 
nature,  and  should  not  affect  the  ability 
of  systems  such  as  the  TAS  to  enter  and 
exit  the  vehicle.  While  the  requirement 
in  paragraph  S4.2.1(a)  is  dimensional,  it 
is  a  requirement  that  the  head  restraint 
be  able  to  reach  a  certain  height  in  only 
one  position  of  adjustment.  Therefore, 
because  the  head  restraint  can  be 
lowered  from  that  height,  it  should  not 
interfere  with  the  ability  of  the  TAS  to 
enter  or  exit  the  vehicle.  We  also  note 
that  the  requirement  in  S4.2.2  is 
dii;nensional,  and  is  discussed  below. 

As  Bruno  .stated  in  its  petition: 

[Slince  the  entire  seat  rotates  and  exits  the 
vehicle  while  assisting  the  occupant’s  access. 
clearance  between  the  top  of  the  head 
restraint  and  the  door  opening  can  restrict 
the  number  of  viable  vehicde  applications.  In 
first  row  applications,  the  rearward-slanted 
A-pillar  is  often  the  controlling  feature  for 
seat  head  restraint  clearance  with  a  large 
radius  joining  the  top  of  the  door  opening. 
The  increased  head  restraint  height  of 
FMVSS  202a  will  significantly  reduce  the 
number  of  vehicle  applications  where  people 
with  disabilities  will  have  .safe  vehicle  access 
with  a  Bruno  TAS  seat,  (emphasis  added) 

Based  on  this  statement,  NHTSA 
understands  the  need  for  an  exemption 
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for  the  head  restraint  height  requirement 
in  FMVSS  No.  202a,  S4.2.1(b).  However, 
Bruno  did  not  provide  reasons  that  the 
other  requirements  of  FMVSS  No.  202a 
[i.e.,  those  listed  in  paragraphs  S4.2.1(a) 
and  S4.2.2  through  S4.2.7)  would 
impede  installation  of  the  TAS„ 
Therefore,  in  keeping  with  our  desire  to 
keep  the  exemptions  as  narrow  as 
possible,  we  are  not  proposing  to 
provide  exemptions  for  these  other 
requirements. 

NHTSA  notes  that  Bruno  did  not 
provide  a  rationale  for  why  an 
exemption  for  the  width  requirement  is 
needed  for  the  passenger  seat.  However, 
because  the  A-pillar  slopes  forward  as  it 
heads  toward  the  roof  of  the  vehicle,  it 
is  possible  that  the  width  of  the  head 
restraint  (as  required  by  paragraph  ' 
S4.2.2)  may  also  cause  the  A-pillar  to 
interfere  with  the  TAS  as  it  attempts  to 
exit  and  enter  the  vehicle.  Therefore,  we 
request  comment  on  whether  an 
exemption  from  S4.2.2  of  FMVSS  No. 
202a  for  the  front  outboard  passenger 
seat  should  also  be  included  in  the  final 
ruld.  Additionally,  we  request 
comments  .on  whether  any  of  the 
additional  exemptions  requested  by 
Bruno  may  be  relevant  to  facilitate 
mobility  for  persons  with  disabilities. 

iii.  Correcting  Reference  to  Paragraph 
S4.3  of  Standard  No.  202 

As  discussed  above,  paragraph  (c)(9) 
of  49  CFR  part  595  contains  a  make 
inoperative  exemption  for  FMVSS  No. 
202,  Head  Restraints.  The  current 
exemption  was  added  as  part  of  the 
original  rulemaking  creating  part  595  on 
February  27,  2001.^  This  exemption 
currently  reads:  “S4. 3(b)(1)  and  (2)  of  49 
.CFR  571.202,  in  any  case  in  which  the 
driver’s  head  restraint  must  be  modified 
to  accommodate  a  driver  with  a 
disability.” 

The  sections  of  FMVSS  No.  202  (the 
version  in  place  in  2001  when  the  make 
inoperative  exemptions  were  put  into 
place)  to  which  the  above  section  refers 
read:  “S4.3(b)  It  shall,  when  adjusted  to 
its  fully  extended  design  position, 
conform  to  each  of  the  following:  (1) 
When  measured  parallel  to  torso  line, 
the  top  of  the  head  restraint  shall  not  be 
less  than  700  mm  above  the  seating 
reference  point;  (2)  When  measured 
either  64  mm  below  the  top  of  the  head 
restraint  or  635  mm  above  the  seating 
reference  point,  the  lateral  w'idth  of  the 
head  restraint  shall  not  be  less  than  i. 


■*  It  should  be  noted  that  in  the  original 
rulemaking  establishing  Part  595,  the  exemption 
erroneously  referred  to  paragraphs  S3(b)(l)  and 
S3(b)(2)  of  FMVSS  No.  202,  which  do  not  exist. 
This  was  changed  to  S4. 3(b)(1)  and  S4. 3(b)(2)  in  a 
correction  notice  issued  April  20.  2004  (69  FR 
21069). 


254  mm  for  use  with  bench-type  seats: 
and  ii.  171  mm  for  use  with  individual 
seats;” 

Since  the  make  inoperative  exemption 
for  FMVSS  No.  202  was  first  put  in 
place,  NHTSA  has  changed  and 
upgraded  FMVSS  No.  202.  There  are 
two  parts  to  this  change.  First,  on 
December  14,  2004,  NHTSA  published 
FMVSS  No.  202a  (69  FR  74883),  which 
is  an  updated  version  of  FMVSS  No.  202 
and  subject  to  a  phase-in,  becomes 
mandatory  beginning  on  September  1, 
2009.  Manufacturers  also  have  the 
option  to  comply  with  FMVSS  No.  202 
or  FMVSS  No.  202a  during  an  interim 
period.  Second,  the  current  version  of 
FMVSS  No.  202  (which,  at  the 
manufacturer’s  option,  is  applicable  to 
vehicles  manufactured  during  this 
interim  period)  has  been  updated  to 
allow  manufacturers  to  comply  with 
either  the  existing  version  of  FMVSS 
No.  202,  ECE  17,  or  FMVSS  No.  202a. 
The  December  14,  2004  final  rule  also 
changed  the  paragraph  numbering  of 
FMVSS  No.  202.  The  requirements  that 
were  formerly  given  in  S4.3  are  now 
located  in  S4.2.  Because  of  these 
changes,  it  is  necessary  to  update  the 
make  inoperative  exemption  to  be  • 
consistent  with  the  numbering  in  the 
current  FMVSS  No.  202.  Therefore, 
NHTSA  is  proposing  to  correct 
§  595.7(c)(9)  to  account  for  this  change. 

As  §  595  may  be  applied  to  vehicles 
certified  under  different  versions  of 
Standard  No.  202  (depending  on  the 
vehicle’s  date  of  manufacture),  NHTSA 
is  proposing  an  amendment  to  split  this 
part  of  the  exemption  into  two  parts. 

The  proposed  regulatory  text  for  the 
portion  of  49  CFR  595.7(c)(9)  at  issue  is: 

•.  For  vehicles  manufactured  before 
March  14,  2005,  S4.3(b)(l)  and  (2)  of  49 
CFR  571.202,  in  any  case  in  which  the 
driver’s  head  restraint  must  be  modified 
to  accommodate  a  driver  with  a 
di.sability. 

•  For  vehicles  manufactured  on  or 
after  March  14,  2005  and  certified  to 
FMVSS  No.  202,  S4.2(b)(l).and  (2),of  49 
CFR  571.202,  in  any  case  in  which  the 
head  restraint  must  be  modified  to 
accommodate  a  driver  with  a  disability. 

This  text  will  have  the  same  effect  as 
the  text  in  595.7(c)(9)  does  currently. 
However,  it  will  help  to  alleviate  the 
confusion  currently  caused  by  the  fact 
that  the  text  references  only  paragraph 
S4.3,  which  now  lists  items 
incorporated  by  reference  in  the  current 
version  of  the  CFR.  For  vehicles’ 
manufactured  before  March  14,  2005, 
the  reference  will  continue  to  point  to 
S4.3,  the  proper  paragraph  of  the  CFR  as 
it  existed  at  the  time  the  vehicle  was 
•certified.  For  vehicles  manufactured 
after  that  date,  the  reference  will  point 


to  paragraph  S4.2,  which  is  the  correct 
citation  of  the  CFR  as  it  existed  when 
those  vehicles  were  certified. 

III.  Proposed  Effective  Date 

Because  this  proposal  would  remove 
a  restriction  on  the  modification  of 
vehicles  for  persons  with  disabilities, 
NHTSA  anticipates  making  this 
amendment  effective  30  days  after  the 
publication  of  a  final  rule  under  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(d). 

IV.  Rulemaking  Analysis 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation’s 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
by  the  Office  of  Management  and 
Budget  under  E.O.  12866,  “Regulatory 
Planning  and  Review.”  NHTSA  has 
analyzed  this  proposal  and  determined 
that  it  is  not  considered  to  be  significant 
under  E.O.  12866  or  the  Department’s 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  NHTSA 
has  also  determined  that  the  effects  are 
so  minor  that  a  separate  regulatory- 
evaluation  is  not  needed  to  support  the 
subject  rulemaking.  For  this  particular 
proposal,  no  costs  will  be  imposed  by 
the  agency’s  actions.  The  cost  of  doing 
business  for  the  vehicle  modification 
industry  will  not  be  changed  by  the 
subject  proposal,  and  if  anything,  there 
could  be  a  cost  savings  due  to  the 
proposed  exemptions. 

Modifying  a  vehicle  in  a  way  that 
degrades  the  performance  of  head 
restraints  could  produce  some  negative 
safety  effects  for  the  occupants  of  the 
vehicle.  However,  the  number  of 
vehicles  potentially  modified  would  be 
very  few  in  number,  and  the  agency 
believes  any  disbenefits  would  be 
minimal.  This  is  essentially  the  trade-off 
that  NHTSA  is  faced  with  when 
increasing  mobility  for  persons  with 
disabilitie.s — when  necessary  vehicle 
modifications  are  made,  some  safety 
may  unavoidably  be  lost  to  gain 
personal  mobility. 

Regulatory'  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5,  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996),  whenever  an  agency  is  required 
to  publish  a  notice  of  proposed 
rulemaking  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
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entities  (j.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Small  Business 
Administration’s  regulations  at  13  CFR 
part  121  define  a  small  business,  in  part, 
as  a  business  entity  “which  operates 
prirharily  within  the  United  States.”  (13 
CFR  121.105(a)).  No  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

NHTSA  has  considered  the  effects  of 
this  proposed  rule  under  the  Regulatory 
Flexibility  Act.  Most  dealerships  and 
repair  businesses  are  considered  small 
entities,  and  a  .substantial  number  of 
these  businesses  modify  vehicles  to 
accommodate  individuals  with 
'disabilities.  I  certify  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  most 
dealers  and  repair  businesses  would  be 
considered  small  entities,  the  proposed 
exemption  would  not  impose  any  new 
requirements,  but  would  instead 
provide  additional  flexibility.  Therefore, 
a  Preliminary  Regulatory  Flexibility 
.Analysis  is  not  required. 

Executive  Order  13132  (Federalism) 

NHTSA  has  examined  today’s  NPRM 
pursuant  to  Executive  Order  13132  (64 
FR  43255,  August  10, 1999)  and 
concluded  that  no  additional 
consultation  with  States,  local 
governments  or  their  representatives  is 
mandated  beyond  the  rulemaking 
process.  The  agency  has  concluded  that 
the  rule  does  not  have  federalism 
implications  because  the  rule  does  not 
have  “substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  a.id 
responsibilities  among  the  various 
levels  of  government.” 

As  this  proposal  is  only  to  provide  an 
exemption  from  a  Federal  requirement, 
we  do  not  foresee  that  it  will  have  any 
preemptive  effect  on  State  laws.  We  are 
unaware  of  any  State  law  that  would 
prohibit  the  actions  permitted  by  this 
rule  under  Federal  law. 

Executive  Order  12988  (Civil  Justice 
Reform) 

When  promulgating  a  regulation. 
Executive  Order  12988  specifically 
requires  that  the  agency  must  make 
every  reasonable  effort  to  ensure  thaf  the 


regulation,  as  appropriate:  (1)  Specifies 
in  clear  language  the  preemptive  effect: 

(2)  specifies  in  clear  language  the  effect 
on  existing  Federal  law  or  regulation, 
including  all  provisions  repealed, 
circumscribed,  displaced,  irnpaired,  or 
modified;  (3)  provides  a  clear  legal 
standard  fof  affected  conduct  rather 
than  a  general  standard,  while 
promoting  simplification  and  burden 
reduction:  (4)  specifies  in  clear  language 
the  retroactive  effect;  (5)  specifies 
whether  administrative  proceedings  are 
to  be  required  before  parties  may  file 
suit  in  court:  (6)  explicitly  or  implicitly  ' 
defines  key  terms;  and  (7)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  of 
regulations. 

Pursuant  to  this  Order.  NHTSA  notes 
as  follows.  The  preemptive  effect  of  this 
rule  is  discus.sed  above.  NHTSA  notes- 
further  that  there  is  no  requirement  that 
individuals  submit  a  petition  for 
reconsideration  or  pursue  other 
administrative  proceeding  before  they 
may  file  suit  in  court. 

National  Technology  Transfer  and 
Advancement  Act 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (Pub.  L.  104-113),  “all  Federal 
agencies  and  departments  shall  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary’  consensus 
standards  bodies,  using  such  technical 
standards  as  a  means  to  carry  out  policy 
objectives  or  activities  determined  by 
the  agencies  and  departments.” 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  sampling 
procedures,  and  business  practices)  that 
are  developed  or  adopted  by  voluntary 
consensus  standards  bodies,  such  as  the 
Society  of  Automotive  Engineers  (SAE). 
The  NTTAA  directs  us  to  provide 
Congress,  through  OMB,  explanations 
when  we  decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  No  voluntary  standards  exist 
regarding  this  proposed  exemption  for 
modification  of  vehicles  to 
accommodate  persons  with  disabilities. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  proposed  exemption  would 
not  result  in  expenditures  by  State,  local 


or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  in  excess  of  $100 
million  annually. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment.  ■ 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal- agency  unle.ss  the 
collection  displays  a  valid  OMB  control 
number.  This  proposal  does  not  contain 
any  new  reporting  requirements  or 
requests  for  information’. 

Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 

•  Have  we  organized  the  material  to 
suit  the  public’s  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  isn’t  clear? 

•  Would  a  different  format  (grouping 
and  order  of  .sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
under.stand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

*  If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  proposal. 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal  ' 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

V.  Proposed  Regulatory  Text 
List  of  Subjects  in  49  CFR  Part  595 

Motor  vehicle  safety.  Motor  vehicles. 

In  consideration  of  the  foregoing,  we 
propose  to  amend  49  CFR  part  595  as 
follows: 
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PART  595— MAKE  INOPERATIVE 
EXEMPTIONS 

1.  The  authority  citation  for  part  595 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115, 
30117,  30122  and  30166;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Amend  §  595.7  by  revising 
paragraphs  (c)(8)  and  (c)(9)  to  read  as 
follows: 

§  595.7  Requirements  for  vehicle 
modifications  to  accommodate  people  with 
disabilities. 

*  *  4r  ^  4r 

(c)  *  *  * 

(8)  49  CFR  571.202  and  571.202a,  in 
any  case  in  which: 


(i)  A  motor  vehicle  is  modified  to  be 
operated  by  a  driver  seated  in  a 
wheelchair  and  no  othpr  seat  is  supplied 
with  the -vehicle  for  the  driver; 

(ii)  A  motor  vehicle  is  modified  to 
transport  a  right  front  passenger  seated 
in  a  wheelchair  and  no  other  right  front 
passenger  seat  is  supplied  with  the 
vehicle;  or  (9)  (i)  For  vehicles 
manufactured  before  March  14,  2005, 
S4.3(b)(l)  and  (2)  of  49  CFR  571.202,  in 
any  case  in  which  the  driver's  head 
restraint  must  be  modified  to 
accommodate  a  driver  with  a  disability. 

(ii)  For  vehicles  manufactured  on  or 
after  March  2005  and  certified  to 
FMVSS  No.  202.  S4.2(b)(l)  and  (2)  of  49 
CFR  571.202,  in  any  case  in  which  the 
head  restraint  must  be  modified  to 
accommodate  a  driver  with  a  disability. 


(iii)  For  vehicles  manufactured  on  and 
after  March  14,  2005  and  certified  to 
FMVSS  No.  202a,  S4.2.1(b)  of  49  CFR 
571.202a,  in  any  case  in  which  the  head 
restraint  must  be  modified  to 
accommodate  a  driver  or  a  front 
outboard  passenger  with  a  disability. 

(iv)  For  vehicles  manufactured  on  and 
after  March  14,  2005  and  certified  to 
FMVSS  No.  202a,  S4.2.2  of  49  CFR  . 
571.202a,  in  any  case  in  which  the  head 
restraint  must  be  modified  to 
accommodate  a  driver  with  a  disability. 
***** 

Issued:  December  10,  2009. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  E9-29889  Filed  12-17-09;  8:45  am) 
BILLING  CODE  P 


Notices 


Federal  Register 
Vol.  74,  No.  242 
Friday,  December  18,  2009 


67163 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  ap^aring  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Information  Coilection;  Public  Support 
for  Fuel  Reduction  Policies: 

Multimedia  Versus  Printed  Materials 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Forest 
Service  is  seeking  comments  from  all 
interested  people  and  organizations  on 
the  extension  of  a  currently  approyed 
information  collection.  Public  Support 
for  Fuel  Reduction  Policies;  Multimedia 
Versus  Printed  Materials. 

DATES;  Comments  must  be  received  in 
writing  on  or  before  February  16, 2010 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Armando 
Gdnzalez-Caban,  Pacific  Southwest, 
Research  Station,  Forest  Service,  USDA, 
4955  Canvon  Crest  Drive,  Riverside,  CA 
92507. 

Comments  also  may  be  submitted  via 
facsimile  to  951-680-1501  or  by  e-mail 
to  agonzaIezcaban@fs.fed.us. 

The  public  may  inspect  comments 
received  at  Pacific  Southwest  Research 
Station,  Building  One  reception  area. 
Forest  Service,  USDA,  4599  Canyon 
Crest  Drive,  Riverside,  CA,  during 
normal  business  hours.  Visitors  are 
encouraged  to  call  ahead  to  951-680— 
1501  to  assi&t  entry  into  the  building. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Gonzalez-Caban,  Pacific 
Southwest  Research  Station,  USDA 
Forest  Service,  951-680-1525. 
Individuals  who  use  telecommunication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Relay  Service  (FRS)  at  1-800- 
877-8339,  24  hours  a  day,  every  day  of 
the  year,  including  holidays. 
SUPPLEMENTARY  INFORMATION: 


Title:  Public  Support  for  Fuel 
Reduction  Policies;  Multimedia  Versus 
Printed  Materials. 

OMB  Number:  0596-0203. 

Expiration  Date  of  Approval:  March 
31,  2010. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  information  collection 
is  being  undertaken  to  solicit 
information  on  public  support  of  two 
fuel  reduction  programs:  prescribed 
burning  and  mechanical  treatment. 
Researchers  will  evaluate  the  responses 
of  California  and  Montana  residents  to 
different  scenarios  related  to  fire  hazard 
reduction  programs,  determine  how 
effective  residents  think  the  programs 
are,  and  calculate  how  much  residents 
would  be  willing  to  pay  to  implement 
the  alternatives  presented  to  them. 

The  results  of  the  survey  will  allow 
researchers  to  provide  better 
information  to  natural  resource,  forest, 
and  fire  managers  when  they  are 
contemplating  the  kind  and  type  of  fire 
hazard  reduction  program  to  implement 
to  achieve  forestland  management 
planning  objectives.  In  addition,  the 
survey  will  assist  forest  and  fire 
managers  in  developing  educational  and 
outreach  material  for  forest 
homeowners,  schools,  public  meetings, 
and  State  and  Private  Forestry  extension 
programs. 

To  gather  the  information,  a  stratified 
random  sample  of  California  and 
Montana  .residents  will  be  contacted  by 
telephone  through  a  random-digit 
dialing  process.  Those  contacts  who 
agree  to  participate  in  the  study  will  be 
asked  an  introductory  set  of  questions  to 
determine  their  pre-existing  knowledge 
of  fuels  reduction  treatments.  The 
respondents  will  be  informed  that  a 
more  in-depth,  self-administered  video 
questionnaire  will  be  mailed  to  them. 

Upon  receipt  of  the  video, 
participants  will  also  be  asked  to  watch 
the  videdtape;  answer  questions  on  the 
attached  answer  sheet;  and  return  the 
answer  sheet  to  the  Forest  Service 
researchers  in  a  postage-paid, 
preaddressed  envelope  included  with 
the  initial  mailing.  After  2  weeks,  a 
reminder  post  card  will  be  sent  to  all 
participants  who  have  not  responded.  A 
week  later,  a  second,  duplicate 
videotape  will  be  sent  to  all  participants 
who  have  not  responded.  After 
resending  the  duplicate  video,  no 
additional  contact  will  take  place  with 
participants. 


The  information  will  be  collected  by 
a  university  research  survey  center  and 
will  be  analyzed  by  a  Forest  Service 
researcher  and  a  researcher  at  a 
cooperating  university  who  are 
experienced  in  applied  economic 
nonmarket  valuation  research  and 
survey  research. 

At  present  the  Forest  Service.  Bureau 
of  Land  Management,  Bureau  of  Indian 
Affairs,  National  Park  Service,  Fish  aiid 
Wildlife  Service,  and  many  State 
agencies  with  fife  protection 
responsibilities  are  planning  to  embark 
on  ambitious  and  costly  fuels  reduction 
program  for  fire  risk  reduction  without 
a  clear  understanding  of  the  public’s 
opinion  on  which  treatments  are  most 
effective  or  even  desirable. 

Information  collected  in  this  research 
will  help  natiu'al  resource  and  fire 
managers  to  better  understand  the 
public’s  opinions  on  fuels  reduction 
activities  and  what  type  of  media  could 
be  more  effective  in  conveying 
information  to  the  public. 

Estimate  of  Annual  Burden:  30 
minutes. 

Type  of  Respondents:  Stratified 
random  sample  of  heads  of’households. 

Estimated  Annual  Number  of 
Respondents:  1,000. 

Estimated  Annual  Number  qf 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  500  hours. 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  Agency,  including  whether  the 
infonnation  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
Agency’s  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  arid  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  request  toward  Office  of 
Management  and  Budget  approval. 
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Dated:  December  14,  2009. 

Ann  Bartuska, 

Deputy  Chief,  Hesearch  &■  Development. 

[FR  Doc,  E9-30105  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service  * 

[Docket  No.  APHIS-2009-0089] 

Notice  of  Request  for  Extension  of 
Approval  of  an  Information  Collection; 
Imported  Seed  and  Screenings 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service’s  intention  to 
request  an  extension  of  approval  of  an 
information  collection  associated  with 
regulations  for  importation  of  seed  and 
screenings. 

DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  February 
18,  2010. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
{http://www.regulations.gov/ 
fdmspubiic/component/main?main= 
DocketDetailerd=APHIS-2009-0089)  to 
submit  or  view  comments  and  to  view 
supporting  and  related  materials 
available  electronically. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  two  copies  of  your  comment 
to  Docket  No.  APHIS-2009-0089, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your  •* 
comment  refers  to  Docket  No.  APHIS- 
2009-0089. 

Reading  RoOm:  You  may  read  any 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room  is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue  SW., 

Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  Is  available  on  the  Internet  at 
{http://wwn’.aphis.usda.gov). 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  regulations  for  the 
importation  of  seed  and  screenings, 
contact  Mr.  Rodney  Young,  Botanist, 
Plant  Protection  and  Quarantine,  Seed 
Examination  Facility,  Bldg.  580,  BARC- 
E,  Beltsville,  MD  20705;  (301)  504-8605; 
ext.  254.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Mrs.  Celeste  Sickles, 
APHIS’  Information  Collection 
Coordinator,  at  (301)  851-2908. 
SUPPLEMENTARY  INFORMATION: 

rit/e;4mported  Seed  arid  Screenings. 

OMR  Number:  0579-0124. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  Under  the  authority  of  the  , 
Federal  Seed  Act  (FSA)  of  1939,  as 
amended  (7  U.S.C.  1551  et  seq.),  the  U.S. 
Department  of  Agriculture  (USDA) 
regulates  the  importation  and  interstate 
movement  of  certain  agricultural  and 
vegetable  seeds  and  screenings.  Title  III 
of  the  FSA,  “Foreign  Commerce,” 
requires  shipments  of  imported 
agricultural  and  vegetable  seeds  to  be 
labeled  correctly  and  to  be  tested  for  the 
presence  of  the  seeds  of  certain  noxious 
weeds  as  a  condition  of  entry  into  the 
United  States.  The  Animal  and  Plant 
Health  Inspection  Service’s  regulations 
implementing  the  provisions  of  title  III 
of  the  FSA  are  found  in  7  CFR  part  361. 

The  regulations  involve  the  use  of 
information  collection  activities, 
including  declaration  of  importation, 
container  labeling,  notification  of  seed 
location,  a  seed  return  request,  seed 
analysis  certificates  (PPQ  Form  925),  a 
compliance  agreement  (PPQ  Form  519), 
seed  identity  maintenance,  and 
associated  recordkeeping. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  an  additional  3 
years. 

.The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 


appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.3553743  hours  per  response. 

Respondents:  Importers  of  seed  and 
screenings,  seed  cleaning/processing 
facility  personnel,  officials  of  the 
Canadian  Food  Inspection  Agency 
(CFIA),  and  private  seed  laboratories 
accredited  by  CFIA. 

Estimated  annual  number  of  ' 
respondents:  1,168. 

Estimated  annual  number  of 
responses  per  respondent:  23.099315. 

Estimated  annual  number  of 
responses:  26,980. 

Estimated  total  annual  burden  on 
respondents:  9,588  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washingfon,  DC,  this  11‘**  day 
of  December  2009. 

Kevin  Shea 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc.  E9-30127  Filed  12-17-09;  7:49  am] 
BILLING  CODE  3410-34-S 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement, 
Fernow  Experimental  Forest,  Tucker 
County,  WV 

AGENCY:  Department  of  Agriculture, 
Forest  Service 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement, 
Fernow  Experimental  Forest,  Tucker 
County,  WV. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  environmental 
impacts  of  proposed  actions  to  continue 
long-term  research  on  the  Fernow 
Experimental  Forest,  and  to  manage  the 
Fernow  Experimental  Forest  for  long¬ 
term  ecological  research.  The  purpose  of 
the  proposed  research  is  to  evaluate  the 
effectiveness  of  silvicultural  tools  that 
include  harvesting,  herbicide  control  of 
vegetation,  fertilization  and  prescribed 
burning  on  central  Appalachian  forests. 
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to  better  understand  ecological 
dynamics  within  these  forest 
ecosystems,  and  to  develop  management 
tools,  practices  and  guidelines  for 
central  Appalachian  hardwood  forests. 

The  4,700-acre  Fernow  Experimental 
Forest  is  situated  within  the  boundary 
of  the  Monongahela  National  Forest  in 
Tucker  County,  West  Virginia  and  is 
managed  by  the  Northern  Research 
Station  of  the  USDA  Forest  Service. 
These  proposed  research  activities  are 
in  compliance  with-the  Monongahela 
2006  Revised  Forest  Plan,  which 
provides  overall  guidance  for 
management  of  the  area,  including 
direction  for  management -^^f  the  Fernow 
Experimental  Forest,  and  with  planning 
documents  of  the  Northern  Research 
Station  and  Fernow  Experimental 
Forest. 

Public  Involvement:  The  public  is 
invited  to  comment  on  the  Proposed 
Action  during  the  analysis  process.  In 
order  to  best  use  your  comments,  please 
submit  them  in  writing  wjtliin  30  days 
of  this  announcement.  Additional 
information  is  available  on  the  Web  at 
http://nrs.fs.fed.us/ef /Iocations/w\'/ 
fernow/EIS.  Comments  may  also  be 
submitted  electronically  at  the  above 
Web  address. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  miust  be  received  no  later 
than  January  19,  2010.  The  draft  EIS  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  and 
available  for  public  review  in  March 
2010.  The  comment  period  on  the  draft 
EIS  will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publi.shes  the  notice  of  availability  of 
the  draft  EIS  in  the  Federal  Register. 
The  final  EIS  is  expected  in  June  2010. 
ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Timber  and 
Watershed  Laboratory,  Attn:  Fernow 
EIS,  P.O.  Box  404,  Parsons,  WV  26287. 
Comments  may  also  be  submitted  on¬ 
line  at  http://nrs.fs.fed.us/ef/locations/ 
\vv/ fernow/ EIS  or  via  facsimile  to  304- 
478-8692.  i 

It  is  important  that  reviewers  provide 
their  comments  at  such  times  and  in 
such  a  way  that  they  are  useful  to  the 
Agency’s  preparation  of  the  EIS. 
Therefore,  comments  should  be 
provided  prior  to  the  close  of  the 
comment  period  and  should  clearly 
articulate  the  reviewer’s  concerns  and 
contentions. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  part  of  the  public  record  for  this 
proposed  action.  Comments  submitted 
anonymously  will  be  accepted  and 
considered,  however. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Beth  Adams.  Project  Leader. 

USDA  Forest  Service.  Northern 
Research  Station,  P.O.  Box  404.  Parsons. 
WV  26287;  (304j  478-2000; 
mbodams@fs.fed.  us. 

Individuals  who  u.se 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Purphse  and  Need  fdr  Action 

Sound  maijagement  of  Appalachian 
hardwood  forests  is  important  for 
maintaining  the  productivity  and 
diversity  of  these  woodlands,  and  to 
sustain  their  value  for  the  many  owners 
and  users  of  forest  land  throughout  the 
Appalachians.  To  achieve  these  goals, 
management  guidelines  based  on  sound 
scientific  research  are  needed.  Often  it 
is  necessary  that  this  research  be  long¬ 
term  in  scope  and  duration  to 
adequately  describe  long-lived  forests. 
Accordingly,  to  meet  these  inforrhation 
needs,  the  purpose  of  the  proposed 
actions  is  to  (1)  conduct  research  on  the 
effects  of  various  silvicultural  practices 
on  forest  productivity,  species 
composition  and  diversity,  wildlife 
populations  and  ecosystems  processes, 
and  (2)  manage  the  Fernow 
Experimental  Forest  for  long-term 
ecosystem  research. 

Proposed  Action 

The  proposed  action  involves  using 
the  following  silvicultural  treatments  in 
on-going  research  .studies:  Diameter- 
limiting  cutting  treatment  on  94  acres, 
single-tree  selection  on  121  acres, 
financial  maturity  harvesting  on  214 
acres,  93  acres  of  small  clearcuts.  group 
selection  on  31  acres,  and  prescribed 
fire  on  562  acres.  Other  treatments 
include  fertilization  of  about  101  acres 
using  ammonium  sulfate  fertilizer,  ‘ 
herbicide  treatment  of  selected  trees  and 
invasive  exotic  plants,  and  maintenance 
of  roads  and  other  infrastructure. 

Responsible  Official 

The  responsible  official  is  the  Project 
Leader  of  NRS-01,  USDA  Forest 
Service,  Northern  Research  Station,  P.O. 
Box  404,  Parsons,  WV  26287. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  whether  or 
not  to  conduct  research  and 
management  activities,  including 
harvest,  prescribed  fire,  fertilization, 
and  herbicide  treatments,  on 
approximately  1,227  acres  of  the 
-Fernow  Experimental  Forest  during  a  5- 
year  period,  to  meet  the  purpose  and 


need  for  action  through  some  other 
combination  of  activities,  or  to  take  no 
action  at  this  time. 

Scoping  Process 

This  notice  of  intent  initiates  the 
scoping  process,  which  guides  the 
development  of  the  environmental 
impact  statement.  The  Forest  Service  is 
soliciting  comments  from  Federal,  State 
and  local  agencies  and  other  individuals 
or  organizations  that  may  be  interested 
in  or  affected  by  the  proposed  research 
activities,  by  contacting  persons  and 
organizations  on  the  Fernow’s  mailing 
list  and  publishing  a  notice  in  the  local 
newspaper.  No  scoping  meetings  are 
planned  at  this  time.  The  present 
solicitation  iS'for  comments  on  this 
Notice  of  Intent  and  scoping  materials. 
Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  draft  EIS.  The  scoping  process  will 
be  used  to  identify  questions  and  i.ssues 
regarding  the  proposed  action.  An  issue 
is  defined  as  a  point  of  dispute,  debate, 
or  disagreement  related  to  a  specific 
proposed  action  based  on  its  anticipated 
effects.  Significant  issues  brought  to  our 
attention  are  u.sed  during  an 
environmental  analysis  to  develop 
alternatives  to  the  proposed  action. 

It  is  important  that  reviewers  provide 
their  comments  at  such  times  and  in 
such  manner  that  they  are  useful  to  the 
agency’s  preparation  of  tlie 
environmental  impact  statement. 
Therefore,  comments  should  be 
prgvided  prior  to  the  close  of  the 
comment  period  and  should  clearly 
articulate  the  reviewer's  concerns  and 
contentions. 

I3atH(l;  Dec:nmber  11.  2009. 

Mary  Beth  Adams, 

Project  Leader.  NHS-0 1 . 

|FK  Doc.  E9-30057  Filed  12-17-09;  8:45  am| 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Forest  System  Land 
Management  Planning 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  .statement. 

SUMMARY:  The  Forest  Service,  U.S. 
Department  of  Agriculture,  is  giving 
notice  of  its  intent  to  prepare  an 
environmental  impact  statement  to 
analyze  and  disclose  potential 
environmental  consequences  associated 
with  a  National  Forest  System  land 
management  planning  rule. 
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OATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
February  16,  2010.  The  Forest  Service 
(Agency)  expects  to  publish  the  draft 
environmental  impact  statement  in 
December  2010  and  the  final 
environmental  impact  statement  in 
October  2011.  The  U.S.  Department  of 
Agriculture  (Department)  expects  to. 
publish  the  record  of  decision  in 
November  2011. 

ADDRESSES:  Comments  may  be  sent  via 
e-mail  to 

fspr@con  ten  tanalysisgroup.com  .Written 
comments  concerning  this  notice  should 
be  addressed  to  Forest  Service  Planning 
NOI,  C/O  Bear  West  Company,  172  E 
500  S,  Bountiful,  UT  84010;  or  via 
facsimile  to  801-397-1605.  All 
comments,  including  names  and 
addresses,  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  at  http:// 
contentanaIysisgroup.com/fsr/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Hayden,  202-205-0895, 
Ihayden@fs.fed.  us. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  new  Agency  planning  rule  is 
needed  to  guide  land  managers  in 
developing,  amending,  and  revising 
land  management  plans  for  the  155 
national  forests  and  20  grasslands  in  the 
National  Forest  System  (NFS).  A  new 
planning  rule  provides  the  opportunity 
to  help  protect,  reconnect,  and  restore 
national  forests  and  national  grasslands 
for  the  benefit  of  human  communities 
and  natural  resources.  Developing  a  new 
rule  will  allow  the  Agency  to  integrate 
forest  restoration,  watershed  protection, 
climate  resilience,  wildlife 
conservation,  the  need  to  support 
vibrant  local  economies,  and 
collaboration  into  how  the  Agency 
manages  national  forests  and  grasslands, 
with  the  goals  of  protecting  our  water, 
climate,  and  wildlife  while  enhancing 
ecosystem  services  and  creating 
economic  opportunity.  Land 
management  planning  is  also  one  way 
the  Agency  complies  with  requirements 
under  the  National  Forest  Management 
Act  of  1976  (NFMA),  the  Multiple-Use 
Sustained-Yield  Act  of  1960  (MUSYA), 
the  Endangered  Species  Act  (ESA),  the 
Wilderness  Act  of  1964,  and  other  legal 
requirements. 


An  environmental  impact  statement 
(EIS)  is  being  prepared  to  document  the 
environmental  analysis  for  a  new 
planning  rule  at  Title  36,  Code  of 
Federal  Regulations,  part  219  (36  CFR 
part  219).  In  the  interim,  the  Agency 
will  use  the  2000  rule  provisions  to 
develop,  amend,  or  revise  plans  until  a 
new  planning  rule  is  released.  The  2000 
rule  had  been  replaced  by  the  2008 
planning  rule  which  was  subsequently 
held  invalid  by  a  Federal  District  Cpurt. 
The  2000  planning  rule  removed  and 
replaced  the  1982  planning  rule  in  the 
Code  of  Federal  Regulations,  preventing 
the  Agency  from  being  able  to  simply 
reinstate  the  1982  rule,  but  the  2000  rule 
contains  transition  provisions  which 
permit  the  use  of  the  1982  rule 
provisions.  No  national  forest  or 
grassland  has  ever  used  the  2000  rule  to 
amend  or  revise  a  plan  because  of  its 
complexity.  The  Department  is 
announcing  the  reinstatement  in  the 
Code  of  Federal  Regulations  of  the 
National  Forest  System  Land  and 
Resource  Management  Planning  Rule  of 
November  9,  2000,  as  amended  (2000 
rule),  elsewhere  in  the  Federal  Register. 
The  Agency’s  expectation,  based  upon 
its  experience  with  the  2000  rule,  is  that 
national  forests  and  grasslands  will  use 
the  1982  rule  provisions,  as  permitted 
by  the  transition  provisions  of  the  2000 
rule,  to  revise  and  amend  plans  until  a 
new  planning  rule  is  issued. 

Scoping  Process 

This  notice  of  intent  60-day  comment 
period  starts  the  scoping  process  in 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
its  implementing  regulations  at  40  CFR 
part  1500.  As  part  of  the  scoping 
process,  the  Agency  solicits  public 
comment  on  the  scope  of  the  proposed 
rule;  the  alternatives  to  be  considered; 
and  the  physical,  biological  social,  and 
economic  effects  that  should  be 
analyzed  in  the  draft  environmental 
impact  statement.  Following  the  review 
of  comments  received  during  this  60- 
day  period,  the  Agency  will  continue  to 
collaboratively  engage  the  public  in  a 
variety  of  ways  as  it  develops  a  new 
proposed  planning  rule.  Discussions 
will  focus  on  key  issues  raised  during 
the  notice  of  intent  public  comment 
period.  The  Agency  is  in  the  process  of 
creating  a  Web  forum  for  additional 
dialogue  and  public  interaction.  Further 
information  on  planned  collaborative 
discussions  and  other  opportunities  for  • 
public  comment  are  available  at  http:// 
wxvw.fs.  usda.gov/planningrule. 

Comments  Requested 

The  proposed  action  lists  several 
principles  that  cou(d  be  included  in  a 


new  planning  rule  and  a  number  of 
follow-up  questions  to  help  frame  the 
options  for  a  proposed  rule.  Please 
comment  on  what  features  you  believe 
should  be  in  a  planning  rule,  whether 
the  principles  we  have  identified  are  the 
right  principles,  and  whether  we  have 
included  all  of  the  issues  that  will  need 
to  be  considered  as  a  new  planning  rule 
is  developed.  Please  also  respond  to  the 
specific  questions  posed  under  the 
principles  outlined  below. 

The  Agency  will  use  the  comments 
and  input  we  receive  to  identify  issues, 
develop  alternatives,  and  build  planning 
rule  content  leading  to  a  proposed  rule 
and  draft  environmental  impact 
statement  in  the  fall  of  2010.  The 
Agency  will  continue  to  solicit  public 
input  through  a  collaborative  process  as 
the  proposed  rule  is  developed.  Further, 
we  need  to  hear  your  thoughts  on  the 
best  ways  the  Agency  could  engage  the 
public  during  this  process. 

Purpose  and  Need  for  Action 

The  NFMA  requires  regulations 
“under  the  principles  of  the  Multiple- 
Use,  Sustained-Yield  Act  of  1960,  that 
set  out  the  process  for  the  development 
and  revision  of  the  land  management 
plans,  and  the  guidelines  and 
standards”  the  Act  prescribes  (16  U.S.C. 
1604(g)).  In  1979,  the  Department  first 
issued  regulations  to  comply  with  this 
statutory  requirement.  The  1979 
regulations  were  superseded  by  the 
1982  planning  rule,  which  has  formed 
the  basis  for  all  existing  land 
management  plans. 

In  1989,  the  Agency  initiated  a 
comprehensive  Critique  of  Land 
Management  Planning,  which  identified 
a  number  of  adjustments  that  were 
needed  to  the  1982  planning  rule.  The 
Critique  found  that  the  1982  planning 
rule  process  was  very  complex;  had 
significant  costs,  was  lengthy,  and  was 
cumbersome  for  public  input.  The 
recommendations  in  the  Critique  and 
the  Agency’s  experiences  with  planning 
led  to  the  Agency  issuing  an  advance 
notice  of  proposed  rulemaking  for  new 
regulations  in  1991,  and  two  proposed 
rules,  in  1995  and  1999. 

After  working  with  a  committee  of 
scientists,  the  Department  issued  the 
2000  rule  to  revise  the  1982  regulations. 
The  2000  revision  of  the  planning  rule 
described  a  new  framework  for  NFS 
planning;  made  sustainability  the 
foundation  for  NFS  planning  and 
management;  required  the  consideration 
of  the  best  available  science  during  the 
planning  process,  and  set  forth 
requirements  for  implementation, 
monitoring,  evaluation,  amendment, 
and  revision  of  land  and  resource 
management  plans.  However,  a  review 
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in  the  spring  of  2001  found  that  the 
2000  rule  was  costly,  complex,  and 
procedurally  burdensome.  The  results  of 
the  review  led  the  Department  to  issue 
a  new  planning  rule  in  2005,  and  a 
revised  version  again  in  2008,  but  each 
of  those  rules  was  held  invalid  by  a 
Federal  District  Court  [Citizens-for 
Better  Forestry  V.  USDA,  481  F.  Supp.2d 
105^  (N.D.  Cal.  2007)  (2005  rule); 
Citizens  for  Better  Forestry  v.  USDA, 

632  F.  Supp.2d  968  (N.D.  Cal.  2009) 
(2008  rule)). 

The  NFMA  requires  the  Agency  to 
revise  land  management  plans  “at  least 
every  15  years.”  The  NFS  has  127  land 
management  plans.  Currently,  68  plans 
are  past  due  for  plan  revision.  Most 
plans  were  developed  between  1983  and 
1993  and  should  have  been  revised 
between  1998  and  2008.  The  Agency 
now  has  an  urgent  need  to  establish  a 
planning  rule  that  protects,  reconnects, 
and  restores  national  forests  and 
grasslands  for  the  benefit  of  human 
communities  and  natural  resources. 

A  new  planning  rule  must  be 
responsive  to  the  challenges  of  climate 
change;  the  need  for  forest  restoration 
and  conservation,  watershed  protection, 
and  wildlife  conservation:  and  the 
sustainable  use  of  public  lands  to 
support  vibrant  communities.  It  must  be 
clear,  efficient,  and  effective,  and  must 
meet  requirements  under  the  NFMA,  as 
well  as  allow  the  Agency  to  meet  its 
obligations  under  the  MUSYA,  the  ESA, 
and  the  Wilderness  Act,  as  well  as  other 
legal  requirements.  It  also  must  provide 
for  a  transparent,  collaborative  process 
that  allows  for  effective  public 
participation.  A  new  rule  should  also  be 
within  the  Agency’s  capability  to 
implement  on  all  NFS  units.  With 
stability  in  planning  regulations, 
national  land  management  planning  can 
regain  momentumj  and  units  will  be 
able  to  complete  timely  revisions  that 
guide  sustainable  management. 

For  further  information  on  the  history 
of  land  management  planning  and  why 
the  Agency  is  preparing  a  new  EIS  see 
the  Web  site  at  http:/ /www.fs.usda.gov/ 
planningrule. 

Proposed  Action 

The  NFMA  at  16  U.S.C.  1604  requires 
the  Agency  to  have  a  planning  rule.  The 
Forest  Service  is  proposing  the 
development  of  a  new  planning  rule  to 
be  issued  at  36  CFR  part  219.  The  new 
rule  will  consist  of  procedures  for 
developing,  amending,  and  revising 
land  management  plans. 

We  list  below  a  number  of  principles 
based  on  substance  and  process  that 
could  be  used  to  guide  the  development 
of  a  new  planning  rule.  Through  this 
notice  of  intent,  we  are  seeking  public 


input  on  these  principles  and  associated 
questions.  We  also  ask  reviewers  to 
identify  and  give  input  on  any 
principles  or  issues  not  mentioned. 
Additionally,  we  are  seeking  input  on 
whether  we  have  included  a  full  list  of 
the  issues  that  must  be  addressed  in  a 
new  rule  and  how  best  to  address 
existing  and  future  issues  and 
challenges. 

Substantive  Principles  for  a  New  Rule 

1.  Land  management  plans  could 
address  the  need  for  restoration  and 
conservation  to  enhance  the  resilience 
of  ecosystems  to  a  variety  of  threats. 
Climate  change;  alterations  of  natural 
fire  regimes:  changing  water  conditions; 
aggressive  insects,  disease,  and  invasive 
species;  increasingly  intense  floods  and 
drought;  increasing  air  and  water 
pollution;  increasing  development 
pressures:  and  other  factors  threaten  the 
health  of  forests  and  grasslands.  When 
the  health  and  integrity  of  our  lands 
deteriorate,  so  do  the  environmental, 
economic,  and  social  benefits  they 
provide,  with  enormous  potential 
impacts  on  drinking  water,  greenhouse 
gas  emissions,  climate,  wildlife, 
recreation,  community  health,  and 
•prosperity.  Plans  could  promote 
restoration  and  management  of  national 
forests  and  grasslands  to  make  them 
more  resilient  to  these  threats,  and  to 
ensure  the  continued  delivery  of 
important  ecosystem  services  and 
benefits.  They  could  also  promote  the 
active  conservation  of  healthy  lands  to 
prevent  them  from  degrading  and  to 
strengthen  overall  resiliency. 

Specific  questions  we  would  like  the 
public  to  address  include: 

•  What  do  you  see  as  the  biggest 
threats  to  forest  and  grassland  health 
and  ecosystem  resiliency?  ~ 

•  How  do  you  define  restoration? 

What  is  your  concept  of  restoration? 
How  can  the  planning  rule  foster 
restoration  of  NFS  lands?  « 

•  What  kinds  of  conservation  efforts 
can  enhance  ecosystem  resiliency  and 
prevent  degradation? 

2.  Plans  could  proactively  address 
climate  change  through  monitoring, 
mitigation  and  adaptation,  and  could 
alloiv  flexibility  to  adapt  to  changing 
conditions  and  incorporate  new 
information.  Climate  change  is  one  of 
the  great  challenges  facing  the  United 
States  and  the  world,  and  is 
dramatically  reshaping  how  the  Agepcy 
will  deliver  on  its  mission  of  sustaining 
the  health  and  diversity  of  the  nation’s 
forests.  Management  will  need  to  restore 
ecosystem  resiliency,  and’also  factor 
adaptation  and  mitigation  strategies  into 
planning  and  project  development. 

Plans  will  need  to  be  innovative. 


integrate  climate  change  and  watershed 
management,  and  use  climate  change  as 
a  theme  under  which  to  integrate  and 
streamline  existing  national  and 
regional  strategies  for  ecological 
restoration,  fire  and  fuels,  forest  health, 
biomass  utilization,  and  others.  Plans 
could  also  include  clear  monitoring 
programs  and  incorporate  evolving 
research  in  order  to  develop  science- 
based  understanding  around  climate 
change  impacts  and  adaptation  and 
mitigation  efforts. 

Plans  will  need  to  anticipate  climate 
change-related  uncertainty  and  be 
adaptive  to  new  science  and  knowledge 
about  changing  conditions  on  the 
ground.  Responsible  officials  will  also 
need  flexibility' to  be  able  to  adjust  plan 
objectives  and  requirements  where  there 
are  circumstances  outside  of  agency 
control;  For  example,  where  increasing 
water  temperatures  resulting  from 
climate  change  make  it  impossible  to 
maintain  a  sensitive  fish  species  in  its 
native  habitat.  Incorporating  this  ^ 

concept  of  adaptive  management  into 
the  planning  rule  will  be  especially 
important  as  we  increase  our 
understanding  of  climate  change  and 
how  it  will  impact  the  landscape,  but 
will  also  be  important  to  respond  to  and 
apply  new  information  regarding  water 
conservation,  insect  and  disease,  species 
conservation,  threats  from  catastrophic 
wildfire,  and  impacts  from  the  loss  of 
open  space. 

Specific  questions  we  would  like  the . 
public  fo  address  include: 

•  How  can  the  planning  rule  be 
proactive  and  innovative  in  addressing 
the  need  for  climate  change  adaptation 
and  mitigation? 

•  What  kinds  of  data,  research,  and 
monitoring  could  assist  land 
management  planners  to  incorporate 
climate  change  adaptation 
considerations  into  plans? 

•  How  should  the  planning  rule 
^  address  uncertainty?  How  do  other 
^  public  and  private  entities  recognize 

and  incorporate  uncertainty  in  their 
planning  efforts? 

•  How  can  a  new  planning  rule 
appropriately  build  in  the  flexibility 
land  managers  will  need  to  adapt  to 
changing  science,  information  or 
conditions?  What  mechanisms  should 
be  used  to  incorporate  new  data?  Do  you 
know  of  any  successful  adaptive 

'  management  regimes  that  can  inform 
;  our  process? 

•  How  should  plans  anticipate  and. 

e  address  changing  conditions  or  impacts 
outside  of  agency  control?  How  can 
0  external  factors  be  incorporated  or 
recognized  in  plan  guidance  and 
requirements? 
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3.  Land  management  plans  could 
emphasize  maintenance  and  restoration 
of  watershed  health,  and  could  protect 
and  enhance  America’s  water  resources. 
Responding  to  the  challenges  of  climate 
change  in  providing  water  and  water- 
related  ecosystem  services  is  one  of  the 
most  urgent  tasks  facing  the  Agency. 

The  NFS  alone  is  the  source  of  fresh 
water  for  more  than  60  million  people 
from  coast  to  coast.  In  coming  decades, 
climate  change;  impacts  from 
catastrophic  fire  and  tree  mortality;  the 
increasing  intensity  of  weather  patterns; 
events  including  droughts  and  storms; 
increasing  pollution;  and  increasing 
development  pressures  will  combine  to 
impact  the  quantity,  availability,  and 
quality  of  America’s  water  resources 
and  the  health  of  its  watersheds.  Plans 
could  promote  the  restoration  and 
maintenance  of  watersheds  to  ensure 
abundant  clean  water,  the  protection  of 
soils,  and  the  health  of  aquatic  and 
terrestrial  ecosystems. 

Specific  questions  we  would  like  the 
public  to  address  include: 

•  Should  a  new  planning  rule  include 
standards  to  address  watershed  health? 

If  so,  what  might  those  look  like? 

Should  the  Agency  be  held  accountable 
only  for  actions  and  problems  on  its 
NFS  lands  or  take  into  account  water 
availability  and  quality  factors  that  are 
outside  of  the  Agency’s  control? 

•  What  planning  or  management 
guidance  could  the  Agency  incorporate 
in  the  rule  to  protect  and  enhance  water 
resources? 

•  One  way  to  approach  planning  for 
an  NFS  unit  is  to  think  about  the  futiure 
of  the  planning  area  through  the  context 
of  its  watersheds.  Do  you  see  benefits 
and/or  drawbacks  to  a  rule  requiring 
land  management  planning  on  a 
watershed  basis? 

•  Do  you  see  benefits  or  drawbacks  to 
a  rule  requiring  adherence  to  regionally 
specific  Best  Management  Practices? 

4.  Plans  could  provide  for  the 
diversity  of  species  and  wildlife  habitat. 
The  NFS  is  a  refuge  for  numerous 
species,  including  425  threatened  and 
endangered  species.  The  NFMA  directs 
the  Agency  to  provide  “for  diversity  of 
plant  and  animal  communities  based  on 
the  suitability  and  capability  of  the 
specific  land  area  in  order  to  meet 
overall  multiple-use  objectives  *  *  *’’ 
(16  U.S.C.  1604(g)(3)(B)).  Over  time,  the 
Agency’s  planning  rules  have  sought  to 
meet  this  statutory  requirement  to 
provide  for  diversity  in  a  number  of 
ways. 

The  1982  planning  rule  required 
management  prescriptions  to  provide 
for  diversity  as  well  as  additional 
prescriptions  to  provide  for  the  viability 
of  native  vertebrates  and  desired  non¬ 


native  vertebrate  species.  The  2000 
planning  rule  required  (with 
qualifications)  ecological  conditions 
that  provide  a  “high  likelihood’’  that 
conditions  are  capable  of  supporting 
viability  of  native  and  desired  non¬ 
native  species  oyer  time.  In  addition, 
the  2000  planning  rule  included 
detailed  and  complex  analytical 
requirements  regarding  ecological 
sustainability  in  terms  of  ecosystem  and 
species  diversity  (ecological 
sustainability),  including  identification 
of  “focal  species’’  and  “species  at  risk.’’ 
The  2005  and  2008  planning  rules 
required  plans  to.  provide  a  framework 
for  contributing  to  ecological 
sustainability,  in  terms  of  ecosystem 
diversity  and  (where  necessary)  species 
diversity,  in  terms  of  “species  of 
interest,’’  and  “species  of  concern.’’ 
These  two  rules  had  much  less  detail 
than  the  2000  rule  with  additional  detail 
set  forth  in  the  Forest  Service  Directive 
System. 

The  Agency  faced  a  number  of 
challenges  in  implementing  the  species 
viability  requirements  of  the  1982  rule. 
These  challenges  will  be  exacerbated  as 
climate  change  affects  the  range  and 
viability  of  species,  both  flora  and 
fauna.  In  anticipation  of  coming 
changes,  the  Agency  must  look  at  new 
ways  to  meet  diversity  requirements. 

The  new  rule  needs  to  provide 
planning  procedures  that  meet  the 
intent  of  NFMA  to  provide  for  diversity  - 
in  a  way  that  achieves  protection  for 
species,  habitats,  and  ecosystems  while 
taking  into  account  environmental  and 
management  factors  and  impacts  that 
are  outside  of  the  Agency’s  control. 

Specific  questions  we  would  like  the 
public  to  address  include: 

•  How  should  the  new  rule  provide 
for  diversitv? 

•  How  should  the  planning  rule  guide 
protection  of  at-risk  species  of  animals 
and  plants  and  their  habitat? 

•  How  can  the  new  planning  rule 
account  for  variables  outside  of  Agency 
control,  including  those  impacts  that  are 
the  result  of  climate  change? 

•  Should  species  diversity  provisions 
in  planning  look  beyond  the  individual 
unit  to  a  watershed  or  landscape  scale, 
and  if  so,  what  is  a  practical  and 
workable  way  to  incorporate  a  broader 
perspective? 

•  How  could  wildlife  habitat 
monitoring  be  addressed  in  a  planning 
rule? 

5.  Plans  could  foster  sustainable  NFS 
lands  and  their  contribution  to  vibrant 
rural  economies.  Forests  and  grasslands 
offer  enormous  environmental  benefits, 
including  clean  air,  clean  and  abundant 
water,  wildlife  habitat,  carbon 
sequestration,  erosion  control,  and  other 


ecosystem  services.  They  generate 
economic  value  by  attracting  tourism 
and' recreation  visitors;  sustaining  green 
jobs;  and  producing  timber,  other  forest 
products,  minerals,  food,  and  energy, 
both  renewable  and  non-renewable. 

They  are  also  of  immense  social 
importance;  they  enhance  rural  quality 
of  life,  sustain  scenic  and  culturally 
important  landscapes,  oftentimes  define 
the  essence  of  a  community,  and 
provide  opportunities  to  engage  in 
outdoor  recreation  and  reconnection 
with  the  land.  The  Agency  recognizes 
the  interdependence  of  these  ecological, 
economic,  and  social  values  and  the 
need  for  land  management  planning  to 
take  all  three  into  account. 

In  pursuit  of  sustainable  management 
in  the  new  planning  rule,  the  Agency 
proposes  to  include  provisions  for  the 
protection  and  enhancement  of 
ecosystem  services,  such  as  clean  water, 
clean  air,  and  wildlife  habitat.  It  also 
proposes  that  plans  could  provide  a 
sustainable  set  of  opportunities  for 
goods  and  services  that  will  support 
vibrant  rural  and  national  economies  in 
a  way  that  is  compatible  with  natural 
resource  conservation  and  restoration 
goals. 

Specific  questions  we  would  like  the 
public  to  address  include: 

•  How  can  the  planning  rule  reflect 
the  interdependency  of  social, 
economic,  and  ecological  systems  in  a 
way  that  supports  sustainable 
management  of  national  forests  and 
grasslands? 

•  How  can  the  Agency  recognize  and 
incorporate  provisions  in  the  planning 
rule  for  managing  lands  for  the 
sustainable  delivery  of  ecosystem 
services? 

•  How  can  plans  guide  units  of  the 
NFS  in  achieving  natural  resource 
conservation  and  restoration  goals  in  a 
way  that  is  compatible  with  providing  a 
set  of  opportuijities  for  goods  and 
services  to  support  vibrant  rural  and 
national  economies? 

Process  Principles  for  a  New  Rule 

1.  Land  management  planning  could 
involve  effective  and  prg-active 
collaboration  with  the  public.  NFS  lands 
are  the  public’s  lands  that  ihe  Agency 
manages  in  trust  for  current  and  future 
generations.  The  Agency  welcomes  and 
encourages  public  collaboration 
throughout  the  planning  process,  and 
will  seek  to  structure  a  new  planning 
rule  to  ensure  that  processes  for 
developing,  revising  and  amending 
plans  are  efficient,  transparent,  and 
effectively  engage  the  public.  After 
plans  are  approved,  responsible  officials 
will  continue  to  work  with  the  public  to 
resolve  issues,  to  evaluate  management 
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under  the  plan,  and  to  consider  whether 
there  is  a  need  to  adjust  the  plan.  One 
challenge  the  Agency  has  faced  with 
regard  to  public  participation  is  that 
plans  can  at  times  take  8-10  years  to 
revise,  a  timeframe  that  is  too  long  to 
sustain  a  true  collaborative  effort  and 

I  use  the  most  up-to-date  science  and 
management  thinking. 

Specific  questions  we  would  like  the 
public  to  address  include: 

!•  How  could  the  Agency  foster 
collaborative  efforts?  What  kinds  of 
participation,  forums  for  collaboration, 
and  methods  of  providing  input  have 
you  found  most  engaging? 

•  What  should  the  rule  require  to 
ensure  a  planning  process  that  is  both 
efficient  and  transparent  while  allowing 
for  full  public  collaboration  and 
participation  within  a  reasonable 
timeframe? 

•  What  kinds  of  information, 
methods,  and  analyses  should  the 
Agency  provide  to  the  public  during  the 
planning  process  to  aid  understanding 
of  the  possible  consequences  of  a 
proposed  rule  and  alternatives? 

•  What  kind  of  administrative  review 
process  should  be  offered. to  the  public 
in  the  planning  rule?  Should  there  be  a 
pre-decisional  objection  or  a  post- 
decisional  appeal  process? 

2.  Plans  could  incorporate  an  "all- 
lands”  approach  by  considering  the 
relationship  between  NFS  lands  and 
neighboring  lands.  The  threats  and 
opportunities  facing  our  lands  and" 
natural  resources  do  not  stop  at 
ownership  boundaries.  Healthy  forests 
^  and  grasslands  are  elements  of 

integrated  landscapes  that  need  to  be 
restored,  conserved  and  managed  across 
geographical  and  organizational 
boundaries  in  ways  that  respect  private 
rights  and  multiple  ownerships.  The 
land  management  planning  process 
provides  direction  for  NFS  lands  only. 
However,  the  planning  process  provides 
an  opportunity  for  the  Agency  to  engage 
other  Federal  land  management 
agencies;  Tribes,  State,  and  local  land 
managers:  private  landowners;  and  non¬ 
governmental  partners  to  collaborate  on 
strategies  to  restore  and  sustain  healthy 
forests  and  grasslands  across 
;  landscapes.  Incorporating  an  all-lands 
i  approach  in  the  planning  process  is  also 
important  as  land  management  plans 
anticipate  the  effects  of  broad  challenges 
such  as  climate  change  which  can  cause 
impacts  on  a  regional  scale. 

!  Specific  questions  we  would  like  the 
public  to  address  include: 

•  How  should  the  planning  rule 
account  for  the  relationship  of  NFS 
'  lands  to  surrounding  landscapes? 

t  •  What  other  planning  and 

assessment  efforts  or  processes  at  the 


national,  state  or  local  level  should -the 
Agency  look  at  that  could  inform  an 
“all-lands”  approach? 

3.  Plans  could  be  based  on  the  latest 
planning  science  and  principles  to 
achieve  the  best  decisions  possible.  The 
new  planning  rule  could  encourage  the 
creation  of  a^hared  vision  of  the 
planning  mea.  Developing  this  through 
a  strong  collaborative  public  process 
could  create  a  common  understanding 
of  the  goals  and  direction  for  each  plan, 
and  will  frame' management  actions  and 
projects  on  the  ground  as  a  plan  is 
implemented.  Creating  a  plan  that 
reflects  a  clear  description  of  the  shared 
vision  and  the  desired  conditions  of  a 
planning  area,  a  strategy  for  moving 
toward  the  vision;  and  design  criteria, 
including  standards  and  guidelines  that 
would  apply  to  project  and  activity 
decisions,  might  be  one  way  to  move 
toward  achieving  the  vision. 

Specific  questions  we  would  like  the 
public  to  address  include: 

•  How  can  the  planning  rule  support 
the  creation  of  a  shared  vision  for  each 
planning  area  through  the  planning 
process? 

•  Local  ajid  regional  differences  will 
have  an  impact  on  desired  conditions 
and  on  the  successful  creation  and 
implementation  of  a  shared  vision  for 
any  given  planning  area.  Given  that 
different  areas  will  have  different  needs, 
should  the  planning  rule  allow  a  choice 
of  planning  processes?  How  could  the 
planning  rule  create  different  process 
choices,  and  how  could  they  be 
presented  in  the  rule?  What  kinds  of 
provisions  would  need  to  be  included  to 
guide  and  evaluate  a  process  choice? 

•  Much  discussion  has  been  centered 
on  how  land  management  plans  should 
be  viewed:  are  they  strategic  documents 
that  lay  the  foundation  for  specific 
future  actions  to  help  meet  unit  goals? 
Or,  should  land  management  plan's  also 
make  project  or  activity  decisions? 

•  Based  on  your  response  to  the 
question  above,  what  is  the  range  of 
options  for  fully  complying  with  NEPA 
during  land  management  plan 
development,  amendment,  or  revision? 

•  Should  the  new  planning  rule 
require  standards  and  guidelines  that 
are  required  for  all  plans? 

•  How  can  the  agency  analyze  and 
describe  the  environmental  effects  of  a 
planning  rule  in  the  environmental 
impact  statement? 

Possible  Alternatives 


issues  and  alternatives  during  the 
scoping  and  public  comment  periods  in 
the  NEPA  process. 

Responsible  Official 

The  responsible  official  is  the  Under 
Secretary  for  Natural  Resources  and 
Environment,  USDA,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250. 

Nature  of  Decision  To  Be.  Made 
The  responsible  official  will  issue  a 
land  management  planning  rule. 

Dated:  December  14,  2009. 

Harris  D.  Sherman, 

Under  Secretary,  NRE. 

[FR  Doc.  E9-30174  Filed  12-17-09;  8:45  am) 
BILLING  CODE  3410-1  :-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Council 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  call  for  nominations 
2010. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council, 
(NUCFAC)  will  be  filling  four  positions 
that  will  be  expiring  at  the  end  of 
December  2009,  and  one  interim  term 
position.  Interested  applicants  may 
download  a  copy  of  the  application  and 
position  descriptions  from  the  U.S. 
Forest  Service’s  Urban  and  Community 
Forestry  Web  site;  http://www.fs.fed.us/ 
ucf/. 

DATES:  Nomination(s)  must  be 
“received”  (not  postmarked)  by  Januarv 
29,  2010. 

ADDRESSES:  Nomination  applications 
sent  by  courier  should  be  addressed  to: 
Nancy  Stremple,  Executive  Staff  to 
National  Urban  and  Community 
Forestry  Advisory  Council,  1400* 
Independence  Avenue,  SW.,  Yates 
Building  (1  Central)  MS-1151, 
Washington,  DC  20250-1151.  Please 
submit  electronic  nomination(s)  to: 
nucfac_ucf_proposals@fs.fed. us.  The 
subject  line  should  read:  2010  NUCFAC 
Nominations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Stremple,  Executive  Staff  or 
Mary  Dempsey,  Staff  Assistant  to 
National  Urban  and  Community 
Forestry  Advisory  Council,  1400 
Independence  Avenue,  SW.,  Yates 
Building  (1  Central)  MS-1151, 
Washington,  DC  20250-1151,  phone 
202-205-1054. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 


The  Agency  will  identify  a  proposed 
action  and  a  no-action  alternative  as  it 
develops  an  EIS.  Additional  alternatives 
have  not  been  identified,  but  will  be 
developed  based  on  the  comments  that 
are  received.  The  Agency  will  frame 
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(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Facsimiles  will  not  be  accepted  as 
official  nominations.  E-mail  or  a  courier 
service  is  recommended.  Regular  mail 
submissions  must  be  screened  by  the 
Agency  and  may  delay  the  receipt  of  the 
application  up  to  a  month. 

A  total  of  five  positions  will  be  filled. 
The  following  four  positions  will  serv^e 
3-year  term  appointments  from  January 
1,  2010,  to  December  31,  2012.  Positions 
to  be  filled  are  for: 

•  A  member  who  is  not  currently  an 
officer  or  employee  of  any  government 
body  living  in  a  city  with  a  population 
of  less  than  50,000  and  who  has 
experience  and  has  been  active  in  urban 
and  community  forestry. 

•  A  member  representing  city/town 
government. 

•  One  of  two  members  representing  a 
national  non-profit  forestry  and/or 
conservation  citizen  organization. 

•  One  of  two  members  representing 
academic  institutions  with  an  expertise 
in  urban  and  community  forestry 
activities. 

Theffifth  position  will  fill  an  interim 
term  appointment  (January  1,  2009  to 
December  31,  2010): 

•  A  person  representing  forest 
products,  nursery,  or  related  industries. 

Dated:  December  9,  2009. 

Robin  L.  Thompson, 

Associate  Deputy  Chief,  State  and  Private. 

[FR  Doc.  E9-30113  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

A-337-804,  A-533-813,  A-560-802,  A-570- 
851 

Certain  Preserved  Mushrooms  from 
Chile,  India,  Indonesia  and  the 
People’s  Republic  of  China:  Finai 
Results  of  the  Expedited  Sunset 
Reviews  of  the  Antidumping  Duty 
Orders 

*  agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  October  1,  2009,  the 
Department  of  Commerce'  (the 
Department)  initiated  sunset  reviews  of 
the  antidumping  duty  orders  on  certain 
preserved  mushrooms  from  Chile,  India, 
Indonesia,  and  the  People’s  Republic  of 
China  (PRC),  pursuant  to  section  751(c) 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  The  Department  has 


conducted  expedited  (120-day)  sunset 
reviews  for  these  orders  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C)(2).  As  a  result 
of  these  sunset  reviews,  the  Department 
finds  that  revocation  of  the  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Goldberger  or  Kate  Johnson,  AD/ 
CVD  Operations,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4136  and  (202) 
482-4929,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2,  1998,  the  Department 
published  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
Chile.  See  Notice  of  Antidumping  Duty 
Order:  Certain  Preserved  Mushrooms 
from  Chile,  63  FR  66529  (December  2, 

1998) .  On  February  19,  1999,  the 
Department  published  the  antidumping 
duty  orders  on  certain  preserved 
mushrooms  from  India,  Indonesia,  and 
the  PRC.  See  Notice  of  Amendment  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty 
Order:  Certain  Preserved  Mushrooms 
from  India,  64  FR  831 1  (February  19, 

1999) ;  Notice  of  Antidumping  Duty 
Order:  Certain  Preserved  Mushrooms 
from  Indonesia,  64  FR  8310  (February 
19, 1999);  and  Notice  of  Amendment  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty 
Order:  Certain  Preserved  Mushrooms 
from  the  People’s  Republic  of  China,  64 
FR  8308  (February  19,  1999). 

In  2003-2004,  the  Department 
conducted  the  first  sunset  review  on 
imports  o.f  certain  preserved  mushrooms 
from  Chile,  India,  Indonesia,  and  the 
PRC,  pursuant  to  section  751(c)  of  the 
Act,  and  found  that  revocation  of  the 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  at  the  same  rates 
as  found  in  the  original  investigations.^ 
In  November  2004,  the  U.S. 

International  Trade  Commission  (ITC) 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  these 
antidumping  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 


'  See  Certain  Preserved  Mushrooms  from  Chile, 
India,  Indonesia  and  the  People's  Republic  of 
China:  Final  Results  of  Expedited  Sunset  Reviews 
of  Antidumping  Duty  Orders,  69  FR  11384  (March 
10,  2004). 


reasonably  foreseeable  time.^  Also  in 
November  2004,  the  Department 
published  a  notice  of  continuation  of 
these  antidumping  duty  orders.^ 

On  October  1,  2009,  the  Department 
published  the  notice  of  initiation  of  the 
sunset  reviews  of  the  antidumping  duty 
orders  on  certain  preserved  mushrooms 
from  Chile,  India,  Indonesia,  and  the 
PRC,  pursuant  to  section  751(c)  of  the 
Act.  See  Initiation  of  Five-year 
(“Sunset”)  Reviews,  74  FR  50776 
(October  1,  2009)  [Notice  of  Initiation). 

The  Department  received  a  notice  of 
intent  to  participate  from  the  Coalition 
for  Fair  Preserved  Mushroom  Trade  (the 
“Coalition”),  a  domestic  interested 
party,  which  is  comprised  of  L.K. 
Bowman  Company,  a  division  of 
Hanover  Foods  Corporation,  Monterey 
Mushrooms,  Inc.,  The  Mushroom 
Company  (formerly  Mushroom  Canning 
Company),  and  Sunny  Dell  Foods,  Inc., 
within  the  deadline  specified  in  19  CFR 
351.218(d)(l)(i).  The  Coalition  claimed 
interested  party  status  under  section 
771(9)(C)  of  the  Act  as  a  manufacturer 
of  a  domestic  like  product  in  the  United 
States. 

The  Department  received  a  complete 
substantive  response  to  the  notice  of 
initiation  from  the  domestic  interested 
party  within  the  30-day  deadline 
specified  in  19  CFR  351.218(d)(3)(i).  We 
received  no  substantive  responses  from 
respondent  interested  parties  with 
respect  to  any  of  the  orders  covered  by 
these  sunset  reviews,  nor  was  a  hearing 
requested.  As  a  result,  pursuant  to  19 
CFR  351.218(e)(l)(ii)(C)(2),  the 
Department  conducted  expedited  (120- 
day)  sunset  reviews  of  the  antidumping 
duty  orders  on  certain  preseived 
mushrooms  from  Chile,  India, 

Indonesia,  and  the  PRC. 

Scope  of  the  Orders 

The  products  covered  under  the 
Certain  Preserved  Mushrooms  orders  are 
imported  whole,  sliced,  diced,  or  as 
stems  and  pieces.  The  “preserved 
mushrooms”  covered  under  the  orders 
are  the  species  Agaricus  bisporus  and  ' 
Agaricus  hitorquis.  “Preserved 
mushrooms”  refer  to  mushrooms  that 
have  been  prepared  Or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers, 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water. 


2  See  Certain  Preserved  Mushrooms  from  Chile, 
China,  India,  and  Indonesia,  69  FR  63408 
(November  1,  2004). 

^  See  Continuation  of  Antidumping  Duty  Orders 
on  Certain  Preserved  Mushroom»form  Chile,  the 
People's  Republic  of  China,  India,  and  Indonesia, 
69  FR  67308  (November  17,  2004). 
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brine,  butter  or  butter  sauce.  Included 
within  the  scope  of  these  orders  are 
“brined”  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing.  Also  included 
within  the  scope  of  these  orders,  as  of 
June  19,  2000,  are  marinated,  acidified, 
or  pickled  mushrooms  containing  less 
than  0.5  percent  acetic  acid. 

Excluded  from  the  scope  of  these 
orders  are  the  following:  (1)  all  other 
species  of  mushroom,  including  straw 
mushrooms;  (2)  all  ft-esh  and  chilled 
mushrooms,  including  “refrigerated”  or 
“quick  blanched  mushrooms”;  (3)  dried 
mushrooms;  and  (4)  frozen  mushrooms. 
The  merchandise  subject  to  these  orders 
was  previously  classifiable  under 
subheadings  2003.10.0027, 
2003.10.0031,  2003,10.0037, 
2003.10.0043,  2003.10.0047, 
2003.10.0053,  and  0711.90.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”).  Although  the 
HTSUS  subheadings  are  provided  for 


coiivenience  and  customs  purposes,  the 
written  description  of  the  scope  of  these 
orders  is  dispositive.  As  of  January  1, 
2002,  the  HTSUS  subheadings  are  as 
follows:  2003.10.0127,  2003.10.0131, 
2003.10.0137,  2003.10.0143, 
2003.10.0147,  2003.10.0153, 
0711.51.0000. 

Analysis  of  Comments  Received 
All  issues  raised  in  these  reviews  are. 
addressed  in  the  “Issues  and  Decision 
Memorandum  for  the  Expedited  Sunset 
Reviews  of  the  Antidumping  Duty  . 
Orders  on  Certain  Preserved  Mushrooms 
from  Chile,  India,  Indonesia,  and  the 
People’s  Republic  of  China”  from  John 
M.  Andersen,  Acting  Deputy  Assistant 
Secretary  for  Antidumping  and 
Countervailing  Duty  Operations,  to 
Ronald  K.  Lorentzen,  Deputy  Assistant 
'  Secretary  for  Import  Administration 
(Decision  Memo),  which  is  hereby 
adopted  by,  and  issued  concurrently 
with,  this  notice.  The  issues  discussed 
in  the  Decision  Memo  include  the 


likelihood  of  continuation  or  recurrence 
of  dumping  and  the  magnitude  of  the 
margins  likely  to  prevail  if  the  orders 
were  revoked.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  these  reviews  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  room  1117  of  the 
main  Department  building. 

In  addition,  a  complete,  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/frn. 
The  paper  copy  and  electronic  version 
of  the  Decision  Memo  are  identical  in 
content. 

Final  Results  ofjleviews 

We  determine  that  revocation  of  the 
antidumping  duty  orders  op  certain 
preserved  mushrooms  from  Chile,  India, 
Indonesia,  and  the  PRC  would  be  likely 
to  lead  to  continuation  or  recmrence  of 
dumping  at  the  following  weighted- 
average  percentage  margins: 


Manufacturers/Exporters/Producers 

Weighted-Averaw  Margin 
(percent) 

Chile. 

Nature’s  Farm  Products  (Chile)  S.A . ! . . 

All-Others  Rate  . . . 

India. 

Agro  Dutch  Foods  Ltd . 

KICM  (Madras)  Ltd.* . . . : . 

Alpine  Biotech  Ltd . '. . 

Mandeep  Mushrooms  Ltd . ; . 

All-Others  Rate  . ;! . 

Indonesia. 

PT  Dieng  Djaya/PT  Surya  Jaya  Abadi  Perkasa . 

PT  Zeta  Agro  Corporation  . < . 

All-Others  Rate  . ’ 

PRC, 

China  Processed  Food  l&E  Co./Xiamen  Jiahua  l&E  Trading  Company,  Ltd . 

Tak  Fat  Trading  Co . '.. . 

148.51 

148.51 

6.28 

14.91 

243.87 

243.87 

11.30 

7.94 

'revoked 

11.26 

121.47 

162.47 

Shenzhen  Cofry  Cereals,  Oils,  &  Foodstuffs  Co.,  Ltd . 

Gerber  (Yunnan)  Food  Co . .’ . 

151.15 

142.11 

Jiangsu  Cereals, Oils  &  Foodstuffs  Group' Import  &  Export  Corporation  . . 

142.11 

Fujian  Provincial  Cereals,  Oils  &  Foodstuffs  l&E  Corp . : . 

142.11 

Putian  Cannery  Fujian  Province . . . 

142.11 

Xiamen  Gulong  l&E  Co.,  Ltd . . 

142.11 

General  Canned  Foods  Factory  of  Zhangzhou . . . 

142.11 

Zhejiang  Cereals,Oils  &  Foodstuffs  l&E  Corp . 

142.11 

Shanghai  Foodstuffs  l&E  Corp . 

142.11 

Canned  Goods  Co.  of  Raoping . 

'  142.11 

‘198.63 

PRC— wide  Rate  . 

'The  Department  conducted  a  changed  circumstances  review  and  found  that  KICM  (Madras)  Limited  was  the  successor-in-interest  to  Hindu¬ 
stan  Lever  Limited  (formerly  known  as  Ponds  (India)  Ltd.).  See  Certain  Preserved  Mushrooms  from  India:  Final  Results  of  Change  Cir¬ 
cumstances  Review,  68  FR  6884  (February  1 1 ,  2003);  Certain  Preserved  Mushrooms  from  India:  Preliminary  Results  of  Antidumping  Duty  Ad¬ 
ministrative  Review,  67  FR  10371  (March  7,  2002),  unchanged  in  Certain  Preserved  Mushrooms  from  India:  Final  Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  461 72  (July  1 2,  2002). 

'Effective  February  1,  2002,  the  antidumping  duty  order  with  respect  to  PT  Zeta  Agro  Corporation  was  revoked.  See  Final  Results  of  Anti¬ 
dumping  Duty  Administrative  Review:  Certain  Preserved  Mushrooms  from  Indonesia  and  Final  Determination  to  Revoke  Order  in  Part,  68  FR 
39521  (July  2,  2003). 


This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 


information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305. 
Timely  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  orders 


is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to  ^ 
sanction. 


'i 


1^ 
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We  are  issuing  and  publishing  the 
results  and  notice  in  accordance  with 
sections  751(c),  752(c),  and  777(i)(l)  of 
the  Act. 

Dated:  December  14,  2009. 

Ronald  K.  Lorentzen, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E9-30156  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[Docket  57-2009] 

Foreign-Trade.Zone  202 — Los  Angeles, 
CA,  Area  Application  for 
Reorganization/Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Board  of  Harbor 
Commissioners  of  the  City  of  Los 
Angeles,  grantee  of  FTZ  202,  requesting 
authority  to  reorganize  and  expand  its 
zone  in  the  Los  Angeles  area  within  and 
adjacent  to  the  Los  Angeles-Long  Beach 
Customs  and  Border  Protection  port  of 
entry.  The  application  was  subgiitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  December  11,  2009. 

FTZ  202  was  approved  on  July  14, 

1994  (Board  Order  693,  59  FR  37464,  7/ 
22/94),  expanded  on  August  26,  1996 
(Board  Order  842,  61  FR  46763,  9/5/96) 
and  on  July  9, 1999  (Board  Order  1043, 

64  FR  38887,  7/20/99),  and  expanded/ 
reorganized  on  April  30,  2004  (Board 
Order  1331,  69  FR  26065,  5/11/04)  and 
on  April  24,  2009  (Board  Order  1616,  74 
FR  21623,  5/8/09). 

The  zone  project  currently  consists  of 
16  permanent  and  temporary  sites 
located  at  port  facilities,  industrial  parks 
and  warehouse  facilities  in  Los  Angeles, 
San  Bernardino,  Kern  and  Riverside 
Counties  as  described  below: 

•  Site  1  (2,783  acres  total) — consists 
of  the  Port  of  Los  Angeles  Harbor 
Complex  in  San  Pedro; 

•  Site  2  (3  acres  total)  located:  At  1 
World  Way  within  the  Los  Angeles 
International  Airport  (Parcel  1 — 1  acre); 
at  5330  W.  102nd  Street,  Los  Angeles 
(Parcel  2 — 1.5  acres);  and,  at  1111 
Watson  Center  Road,  Unit  2-A,  B-C, 
Carson  (Parcel  3 — 22,705  sq.  ft.); 

•  Site  3  (564  acres) — within  the 
International  Trade  &  Technology 
Center,  Santa  Fe  Highway  at  7th 
Standard  Road,  Kern  County; 

•  Site  4  (353.6  acres) — within  the 
438-acre  Carson  Dominguez  Technology' 


Center  south  of  the  Artesia  Freeway, 
between  the  Harbor  Freeway  and  1-710 
in  the  City  of  Carson  and  the  Rancho 
Dominguez  area  of  Los  Angeles  County; 

•  Site  5  (8.51  acres  total,  sunset  4/30/ 
2014) — warehouse  facilities  of  3Plus 
Logistics  located  at  20250  South 
Alameda  Street  in  Rancho  Dominguez 
(6.13  acres)  and  at  2730  El  Presidio 
Street  in  Carson  (2.38  acres); 

•  Site  6  (23  acres) — located  at  20002 
E.  Business  Parkway,  Walnut; 

•  Site  7  (93  acres) — within  the  140- 
acre  Pacific  Gateway  Center,  at  the 
southwest  corner  of  the  Sail  Diego 
•Freeway  Interchange,  Los  Angeles; 

•  Site  9  (22.87  acres  total):  Parcel  A 
(5.61  acres) — 19700  Van  Ness  Avenue, 
Torrance;  and.  Parcel  C  (7,26  acres) — 
1451  Knox  Street,  Torrance; 

•  Site  10  (325  acres) — Watson 
Industrial  Center  South,  22010  South 
Wilmington  Avenue,  Carson; 

•  Site  11  (153.79  acres) — Watson 
Corporate  Center  located  at  22010  South 
Wilmington  Avenue  and  at  2417  East 
Carson  Street  in  Carson; 

•  Site  12  (8  acres,  expires  7/31/ 

2011) — Schafer  Brothers  Distribution 
Center,  Inc.,  1981  East  213th  Street, 
Carson; 

•  Site  14  (33  acres,  expires  7/31/ 

2011) — Nippon  Express  USA,  Inc., 
located  adjacent  to  Site  1,  at  300 
Westmont  Street,  San  Pedro;  . 

•  Site  1 5  (4  acres) — located  at  1020 
McFarland  Avenue,  Wilmington; 

•  Site  20  (21  acres,  expires  7/31/ 

2011) — Kwikset  Corporation  facilities 
located  within  the  Park  Mira  Loma 
West,  southeast  side  of  the  Intersection 
of  Highway  60  (the  Pomona  Freeway) 
and  Interstate  15  (the  Ontario  Freeway), 
Mira  Loma;  ‘ 

•  Site  23  (177  acres,  sunset  3/31/ 
2013) — within  the  1,450-acre  Tejon 
Industrial  Complex  located  directly  off 
Interstate  5  at  the  Highway  99  junction, 
Lebec;  and, 

•  Temporary  Site  2  (2.4  acres,  expires 
6/30/2010) — a  warehouse  located  at 
2200  and  2250  Technology  Place,  Long 
Beach. 

There  is  an  application  pending  for  a 
proposed  new  zone  project  in  the 
Bakersfield,  California,  area  (Doc.  18- 
2009).  That  application  is  requesting  a 
transfer  of  FTZ  202 — Site  23  (Tejon 
Industrial  Complex)  to  the  Bakersfield 
zone  project  as  proposed  Site  2. 

The  applicant  is  now  requesting 
authority  for  a  reorganization  and 
expansion  of  the  zone  which  would 
result  in  an  overall  net  increase  of  zone 
sites  and  space.  As  described  below,  the 
proposal  includes  a  request  for  new 
authority  for  expired  sites/parcels,  to 
delete  ain  existing  site,  for  permanent 


status  for  ternporary  sites,  and  to  add  a 
new  site. 

•  Expand  Site  1  by  requesting  new 
authority  for  the  Howard  Hartry  parcel 
(0.39  acres,  10,833  sq.  ft.)  (which 
expired  on  7/1/09)  (new  total  acreage — 
2,783  acres); 

•  Delete  Site  6  in  its  entirety  due  to 
chahged  circumstances; 

•  Expand  Site  9  by  requesting  new 
authority  for  Parcel  B  (7  acres)  (which 
expired  on  7/1/09)  (new  total  acreage — 
29.87  acres); 

•  Modify  Site  12  by  requesting 
permanent  status; 

•  Modify  and  expand  Site  14  by 
requesting  permanent  status  for  the 
current  33  acres  and  requesting  new 
authority  for  55  acres  (which  expired  on 
7/1/09)  (new  total  acreage — 88  acres); 

•  Requesting  new  authority  for  4.16 
acres  at  Site  16  (which  had  previously 
consisted  of  153.20  acres  that  expired 
on  7/1/09); 

•  Requesting  new  authority  for  18.5  - 
acres  at  Site  19  (which  had  previously 
consisted  of  83.16  acres  that  expired  on 
7/1/09); 

•  Modify  Site  20  hy  requesting 
permanent  status  for  the  current  21 
acres  and  to  expand  the  site  to  include 
an  additional  120.79  acres  (113.37  acres 
that  expired  on  7/1/09  and  a  new  7.42- 
acre  parcel)  (new  total  acreage — 141.79 
acres); 

•  Requesting  new  authority  for  84 
acres  at  Site  22  (which  had  previously 
consisted  of  227  acres  that  expired  on  7/ 
1/09);' and, 

•  Add  Proposed  Site  ^4  (5  acres) — 
RPM  Transport  warehouse  facility  . 
located  at  2200  and  2250  Teohnology 
Place,  Long  Beach  (this  site  will  include 
Temporary  Site  2  (2.4  acres)  on  a 
permanent  basis  and  add  an  additional 
2.6  acres). 

The  sites  will  provide  warehousing 
and  distribution  services  to  area 
businesses.  No  specific  manufacturing 
authority  is  being  requested  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board’s 
regulations,  Christopher  Kemp  of  the 
FTZ  Staff  is  designated  examiner  to 
evaluate  and  analyze  the  facts  ^nd 
information  presented  in  the  application 
and  case  record  and  report  findings  and 
recornmendations  to  the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copiies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  February  16,  2010. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
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subsequent  15-day  period  to  March  3, 
2010. 

A  copy  of  the  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Executive  Secretary, 
Foreign-Trade  "Zones  Board,  Room  2111, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC  20230-0002,  and  in  the  “Reading 
Room”  section  of  the  Board’s  Web  site, 
which  is  accessible  via  http:// 
www.trade.gov/ftz.  For  further 
information,  contact  Christopher  Kemp 
at  Christopher.Kemp@trade.gov  or  (202) 
482-0862. 

Dated:  December  11,  2009. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E9-30196  Filed  12-17-09;  8.45  am) 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XT22 

Habitat  Conservation  Plan  for  the 
Santa  Clara  Valley  Water  District’s 
Operations  and  Maintenance  Activities 
In  the  Coyote  Creek,  Guadalupe  River, 
and  Stevens  Creek  Watersheds,  Santa 
Clara  County,  California 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Marine  Fisheries  Service 
(NMFS),  Department  of  Commerce. 
ACTION:  Revised  notice  of  intent  (NOI)  to 
prepare  an  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA), 

NMFS  is  issuing  a  revised  notice  to 
advise  the  public  of  our  intent,  in 
coordination  with  the  Santa  Clara 
Valley  Water  District  (District),  to 
conduct  public  scoping  necessary  to 
gather  information  to  prepare  a  joint 
.Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR). 
The  EIS/EIR  will  analyze  the 
environmental  effects  of  the.proposed 
issuance  of  50-year  incidental  take 
permits  under  the  Federal  Endangered 
Species  Act  of  1973,  as  amended,  (ESA), 
for  a  Habitat  Conservation  Plan  (HCP) 
within  a  portion  of  the  Coyote  Creek, 
Guadalupe  River,  and  Stevens  Creek 
watersheds  (Three  Creeks)  and  proposed 
modifications  of  the  District’s 
appropriative  water  rights  by  the  State 
\Vater  Resources  Control  Board 
(SWRCB)  to  settle  litigation  against  the 
District  concerning  alleged  impacts  of 


its  operations  on  fish,  wildlife,  water 
quality  and  other  beneficial  uses.  The 
first  NOI  to  prepare  an  EIS/EIR  was 
published  in  the  Federal  Register  on 
August  4,  2005,  but  since  that  time 
changes  to  the  scope  of  the  proposed 
action  have  occurred.  NMFS  provides 
this  notice  to  (1)  describe  revisions  to 
the  proposed  action;  (2)  describe 
Federal  lead  and  cooperating  agency 
roles;  (3)  update  other  Federal  and  State 
agencies  and  the  public  of  the  revised 
scope  of  the  environmental  review  for 
this  EIS/EIR:  and  (4)  obtain  suggestions 
and  information  on  the  scope  of  issues 
and  alternatives  to  be  included  in  the 
EIS/EIR. 

DATES:  Written  comments  concerning 
the  revised  scope  of  the  HCP  and  its 
associated  environmental  analysis 
should  be  received  on  or  before  January 
19,  2010. 

ADDRESSES:  Send  written  comments  to 
Gary  Stern,  San  Francisco  Bay  Region 
Supervisor,  National  Marine  Fisheries 
Service,  Santa  Rosa  Area  Office,  777  . 
Sonoma  Avenue,  Room  325,  Santa  Rosa, 
CA  95404,  facsimile  (707)  578-3435;  or 
via  e-mail  to 

ThreeCreeks.HCPSWR@hoaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Stern,  National  Marine  Fisheries  Service 
at  the  address  shown  above  or  at  (707) 
575-6060. 

SUPPLEMENTARY  INFORMATION: 
Background 

As  the  primary  water  management 
agency  for  Santa  Clara  County, 
California,  the  District  has  constructed 
and  currently  operates  and  maintains  a 
system  of  local  reservoirs,  flood  control 
channels,  groundwater  recharge  • 
facilities,  and  water  conveyance 
facilities  in  the  Santa  Clara  Valley,  and 
serves  an  area  of  approximately  1,300  sq 
mi  (3,367  sq  km)  with  a  population  of 
1.8  million.  It  acts  as  the  county’s  water 
wholesaler  and  flood  protection  agency, 
serving  as  the  steward  for  the  streams 
and  creeks,  underground  aquifers  and 
District-built  reservoirs  within  the 
County. 

On  July  11, 1996,  a  complaint  was 
filed  against  the  District  alleging  that  its 
operations  on  the  Three  Creeks  were 
adversely  affecting  fish  and  their 
habitat.  In  an  effort  to  settle  the 
complaint  the  District  initiated  the 
Fisheries  and  Aquatic  Habitat 
Collaborative  Effort  (FAHCE).  The 
FAHCE  process  culminated  successfully 
in  the  Draft  Settlement  Agreement 
(DSA).  In  order  to  adopt  and  implement 
the  DSA  and  pursue  regulatory  certainty 
of  its  existing  and  future  wafer  supplies, 
the  District  seeks  an  incidental  take 
permit  that  would  provide  long-term 


assurances  for  the  reliability  of  water 
supplies. 

On  August  4,  2005,  the  NMFS  issued 
an  NOI  to  prepare  an  EIS/EIR  for  the 
environmental  effects  of  NMFS’ 
issuance  of  an  incidental  take  permit 
under  the  ESA  to  the  District  for  the 
Three  Creeks  HCP.  A  public  scoping 
meeting  was  held  on  August  9,  2005,  in 
San  Jose,  California.  Public  and  agency 
comments  were  received  during  the 
scoping  meeting  and  written  comments 
were  received  through  September  15, 
2005. 

In  2005,  activities  covered  by  the 
proposed  HCP  were  limited  to  on-going 
operations  and  maintenance  of  eight  • 
existing  dams  and  reservoirs  in  the 
Guadalupe  River,  Coyote  Creek,  and 
Stevens  Creek  watershed.  As  described 
in  the  original  NOI,  the  DSA  is  proposed 
•  to  occur  in  three  10-year  phases  to 
achieve  the  overall  goal  of  restoring  and 
maintaining  healthy  steelhead  and 
salmon  populations  as  appropriate  to 
each  of  the  three  watersheds.  As  set 
forth  in  more  detail  in  the  original  NOI, 
DSA  Phase  1  activities  include,  but  are 
not  limited  to:  (1)  Re-operation  of 
reservoirs  in  accordance  with  specified 
criteria  for  flood  releases,  fish  passage, 
fish  rearing,  and  other  non-emergency 
operations  and  maintenance:  (2) 
removal  or  remediation  of  Priority  1 
District-owned  barriers  to  fish  passage 
and  up  to  50  percent  cost  sharing  to 
remove  or  remediate  Priority  1  barriers 
owned  by  others:  (3)  construction  of  fish 
habitat  enhancement  structures  and 
other  restoration  actions  in  the  three 
watersheds;  (4)  implementation  actions 
to  restore  gebmorphic  functions  as 
necessary  for  channel  maintenance  or 
formation  in  the  three  watersheds;  and 
(5)  development  and  adoption  of  general 
guidelines,  applying  environmentally 
sensitive  techniques,  to  maintain  or 
enhance  geomorphic  functions,  riparian 
conditions  and  bank  stabilization 
projects  undertaken  by  other  persons. 

DSA  Phase  2  activities  include:  (1) 
Extension  of  the  distribution  of  suitable 
habitat  for  salmon  and  steelhead  in 
Coyote  Creek  and  Guadalupe  River 
watersheds,  as  feasible:  (2)  relocation  of 
the  Coyote  Percolation  Facility  to  a  site 
off-stream;  (3)  removal  or  remediation  of 
Priority  2  barriers  owned  by  the  District: 
(4)  use  of  recycled  or  other  urban  water 
to  augment  flows  in  Coyote  Creek  and 
Guadalupe  River,  as  feasible:  (5) 
implementation  of  a  trap  and  truck 
operation  to  relocate  adult  steelhead '  . 
above  existing  dams  in  the  Three  Creeks 
watersheds  and  to  assist  in  smolt  out¬ 
migration:  (6)  construction  of  a  bypass 
channel  or  other  modification  necessary 
to  isolate  Alamitos  Creek  and 
Guadalupe  River  from  Lake  Almaden: 
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and  (7)  removal  or  modification  of 
Almaden  Reservoir  to  allow  for 
unimpeded  access  of  anadromous  fish 
to  upp>er  watershed  habitat.  DSA  Phase 
3  activities  include  all  those  measures 
not  implemented  in  Phase  2,  hut  needed 
to  achieve  the  overall  management 
objectives. 

Revisions  to  Project/Proposed  Action 

Since  the  DSA  was  developed  in 
2003,  and  the  NOI  was  published  on 
August  5,  2005,  on-going  evaluations  of 
dam  safety  by  the  District,  in 
coordination  with  the  California. 

Division  of  Safety  of  Dams  (DSOD),  have 
determined  that  (a)  reservoir  storage  . 
may  need  to  be  reduced  to  provide  an 
appropriate  margin  of  safety  during 
anticipated  earthquakes  (b)  major 
repairs  could  be  needed  at  all  reservoirs 
over  the  50-year  life  of  the  HCP,  and  (c) 
safety  retrofits  would  likely  be  required 
at  one  or  more  dams  to  ensure  seismic 
stability  of  the  dams  and  reservoirs.  As 
a  result  of  these  evaluations,  the  District 
has  proposed  to  expand  the  scope  of 
Covered  Activities  in  the  HCP  to 
include  non-routine  repair  and 
maintenance  activities  at  dams 
associated  with  dam  and  reservoir 
safety.  Proposed  Covered  Activities 
have  been  revised  to  include  the 
following  additional  activities  in  the 
Three  Creeks  HCP:  (1)  reservoir 
operations  associated  seismic  safety 
evaluations  and  resulting  interim 
storage  restrictions  developed  by 
SCVWD  and  DSOD;  (2)  temporary  dam 
operations  during  major  maintenance 
and  repair  of  District  facilities  that 
require  dewatering  of  a  reservoir;  (3) 
routine  and  corrective  dam  and 
reservoir  maintenance  including  on¬ 
going  inspections,  maintenance,  repairs, 
and  rehabilitation  of  dams  and 
associated  facilities;  (4)  dam  safety 
retrofits  that  include  upstream  and/or 
downstream  embankment  strengthening 
(embankment  and  buttress  methods);  (5) 
the  operation  and  maintenance  of 
recharge  facilities;  and  (6)  conservation 
program  measures  that  include  a  suite  of 
habitat  enhancement  and  restoration 
activities. 

In  addition  to  the  expansion  of 
Covered  Activities,  proposed  Covered 
Species  in  the  HCP  has  been  expanded 
to  22  species  (Covered  Species), 
including  8  federally  listed  threatened 
or  endangered  species  and  14  unlisted 
species  that  may  become  listed  during 
the  term  of  the  permits.  The  8  federally 
listed  species  are:  the  threatened  Bay 
checkerspot  butterfly  (Euphydryas 
editha  bayensis);  threatened  California 
red-legged  frog  [Rana  aurora  draytonii), 
threatened  California  tiger  salamander 
{Ambystoma  californiense);  threatened 


central  California  coast  steelhead 
[Oncorhynchus  mykiss];  endangered 
least  Bell’s  virea  [Vireo  bellii  pusillus); 
endangered  coyote  ceanothus 
[Ceanothus  ferrisae);  endangered  Santa 
Clara  Valley  dudleya  {Dudleya 
setchellii];  and  endangered  Metcalf 
Canyon  jewelflower  [Caulanthus 
calif ornicus). The  14  unlisted  species 
proposed  for  coverage  are  the  foothill 
yellow-legged  frog  [Rana  boylii]-, 
western  pond  turtle  [Clemmys 
(=Actinemys)  marmorata  marmorata  and 
C.  (=Actinemys)  m.  pallida);  Pacific 
lamprey  [Lampetra  tridentata);  Central 
Valley  fall-run  Chinook  salmon 
[Oncorhynchus  tshawytscha);  tricolored 
blackbird  [Agelaius  tricolor);  fragrant 
ft-itillary  [Fritillaria  liliacea);  most 
beautiful  jewelflower  [Streptanthus  alba 
ssp.  peramoenus);  big  scale  balsamroot 
[Balsamorhiza  macrolepis  var 
macrolepis);  Mount  Hamilton  thistle 
[Cirsium  fontinale  var.  campylon  );  San 
Francisco  collinsia  [CoIIinsia  multicolor 
);  Loma  Prieta  hoita  [Hoita  strobilina); 
smooth  lessengia  [Lessingia  micradenia 
var.  glabrata);  Hall’s  bush  mallow 
[Malacothamnus  hallii);  and  western 
leatherwood  [Dirca  occidentalis). 

Species  may  be  added  or  deleted  during 
the  course  of  proposed  HCP 
development  based  on  further  analysis, 
new  information,  agency  consultation, 
and  public  comment.  NMFS  has 
authority  to  include  listed  Central 
California  Coast  steelhead  and  unlisted 
Central  Valley  fall-run  Chinook  salmon 
in  the  District’s  incidental  take  permit. 

Environmental  Impact  Statement 

NEPA  (42  U.S.C.  4321  et  seq.)  requires 
that  Federal  agencies  conduct  an 
environmental  analysis  of  their 
proposed  actions  to  determine  if  the 
actions  may  significantly  affect  the 
human  environment.  To  assist  in 
determining  whether  this  project  would 
cause  significant  impacts  that  would 
result  in  the  preparation  of  an  EIS  refer 
to  40  CFR  1508.27  or  40  CFR  1508.2. 
These  sections  provide  information  on 
how  to  determine  whether  effects  are 
significant  under  NEPA  and,  therefore, 
would  trigger  the  preparation  of  an  EIS. 
Under  NEPA,  a  reasonable  range  of 
alternatives  to  proposed  projects  is , 
developed  and  considered  in  the  NMFS 
environmental  review.  Alternatives 
considered  for  analysis  in  an 
environmental  document  may  include: 
variations  in  the  scope  of  covered 
activities:  variations  in  the  location, 
amount,  and  type  of  conservation; 
variations  in  permit  duration;  or,  a 
combination  of  these  elements.  The  EIS/ 
EIR  will  consider  the  proposed  action, 
the  issuance  of  section  10(a)(1)(B) 
permits  under  the  ESA,  and  several 


alternatives,  representing  varying  levels 
of  conservation,  impacts  from  covered 
activities,  the  list  of  covered  species,  or 
a  combination  of  these  factors. 
Additionally,  a  No  Action  alternative 
will  be  included.  Under  the  No  Action 
alternative,  NMFS  would  not  issue 
Section  10(a)(1)(B)  permits.  In  addition, 
the  EIS/EIR  will  identify  potentially 
significant  direct,  indirect,  and 
cumulative  impacts  on  biological 
resources,  land  use,  air  quality,  water 
quality,  water  resources, 
socioeconomics,  and  other 
environmental  resources  that  could 
occur  with  the  implementation  of  the 
proposed  actions  and  alternatives.  A 
detailed  description  of  the  impacts  of 
the  proposed  action  and  each  alternative 
will  be  included  in  the  EIS/EIR. 

The  primary  purpose  of  the  scoping 
process  is  for  the  public  to  assist  the 
NMFS  and  the  District  in  developing  the 
EIS/EIR  by  identifying  important  issues 
and  alternatives  related  to  the  proposed 
action.  NMFS  invites  comments  from  all 
interested  parties  regarding  the 
proposed  expansion  of  Covered 
Activities  and  Covered  Species.  NMFS 
requests  that  comments  be  as  specific  as 
possible.  In  particular,  we  request 
information  regarding:  (1)  The  direct, 
indirect,  and  cumulative  impacts  that 
implementation  of  the  proposed  HCP 
with  the  expanded  Covered  Activities 
could  have  on  endangered  and 
threatened  and  other  covered  species, 
and  their  communities  and  habitats;  (2) 
other  possible  alternatives  that  meet  the 
purpose  and  need;  potential  adaptive 
management  and/or  monitoring 
provisions;  (3)  funding  issues;  (4) 
existing  environmental  conditions  in 
the  HCP  area;  (5)  other  plans  or  projects 
that  might  be  relevant  to  this  proposed 
project;  and  (6)  minimization  and 
mitigation  efforts. 

Comments  will  only  be  accepted  in 
written  form.  You  may  submit  written 
comments  by  mail,  electronic  mail  to 
NMFS,  facsimile  transmission,  or  in 
person  (see  ADDRESSES).  Before 
including  your  address,  phone  number, 
e-mail  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment  including  your 
personal'identifying  information  may  be 
made  publicly  available  M  any  time. 

Dated:  December  14,  2009. 

Angela  Somma, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

IFR  Doc.  E9-30184  Filed  12-17-D9;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology  ^ 

Jointly  Owned  Invention  Available  for 
Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  jointly  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce,  and  the  University  of 
California,  Berkeley,  the  Lawrence 
Berkeley  National  Laboratory,  the 
University  of  Colorado,  and  Protiro.  The 
Department  of  Commerce’s  interest  in 
the  invention  is  available  for  licensing 
in  accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Building  222, 
Room  A242,  Gaithersburg,  MD  20899. 
Information  is  also  available  via 
telephone:  301-975-2649,  fax  301-975- 
3482,  or  e-  mail: 

nathaIie.noux@nist.gov.  Any  request  for 
information  should  include  the  NIST 
Docket  number  or  Patent  number  and 
title  for  the  invention  as  indicated 
below.  The  invention  available  for 
licensing  is: 

NIST  Docket  Number:  08-017 

Title:  Integrated  Microchip 
Incorporating  Atomic  Magnetometers 
and  Microfluidic  Channels  for  Detection 
ofNMRandMRI. 

Abstract:  A  microflnidic  chip 
incorporating  an  alkali  vapor  cell  and 
microfluidic  channel  is  described, 
which  can  be  used  to  detect  the  nuclear 
magnetism  of  a  polarized  sample  of 
.  nuclei  in  a  fluid.  Small  magnetic  fields 
in  the  vicinity  of  the  vapor  cell  can  be 
measured  by  optically  polarizing  and 
probing  the  spin  precession  in  said 
small  magnetic  field.  This  can  then  be 
used  to  detect  the  magnetic  field  due  to 
the  sample  of  nuclei  in  the  adjacent 
micrdfluidic  channel.  Th6  nuclear 
magnetism  in  the  microfluidic  channel 
can  be  modulated  by  applying  an 
appropriate  series  of  radio  or  audio 
frequency  pulses  upstream  from  the 
microfluidic  chip  to  yield  a  sensitive 
means  of  detecting  nuclear  magnetic 
resonance  and  magnetic  resonance 
imaging. 


Dated:  December  9,  2009. 

Patrick  Gallagher, 

Director. 

[FR  Doc.  E9-30133  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advisory  Committee  on  Earthquake 
Hazards  Reduction  Meeting 

agency:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Earthquake  Hazards  Reduction  (ACEHR  . 
or  Committee),  will  hold  a  conference 
call  meeting  on  Tuesday,  January  5, 

2010,  from  1  p.m.  to  3  p.m.  Eastern 
Standard  Time  (EST).  The  primary 
purpose  of  this  meeting  is  to  review  the 
Committee’s  draft  letter  to  the  NIST 
Director  on  achieving  national 
resilience.  The  draft  letter  will  be  posted 
on  the  NEHRP  Web  site  at  http:// 
nehrp.gov/.  Interested  members  of  the 
public  will  be  able  to  participate  in  the 
meeting  from  remote  locations  by 
calling  into  a  central  phone  number. 
DATES:  The  ACEHR  will  hold  a 
conference  call  meeting  on  Tuesday, 
January  5,  2010,  from  1  p.m.  until  3  p.m. 
Eastern  Standard  Time  (EST).  The 
meeting  will  be  open  to  the  public. 
Interested  parties  may  participate  in  the 
meeting  from  their  remote  location. 

ADDRESSES:  Questions  regarding  the 
meeting  should  be  sent  to  National 
Earthquake  Hazards  Reduction  Program 
Director,  National  Institute  of  Standards 
and  Technology,  100  Bureau  Drive,  Mail 
Stop  8630,  Gaithersburg,  Maryland 
20899-8630.  For  instructions  on  how  to 
participate  in  the  meeting,  please  see 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

'  Jack  Hayes,  National  Earthquake 
Hazards  Reduction  Program  Director, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Mail 
Stop  8630,  Gaithersburg,  Maryland 
20899-8630.  Dr.  Hayes’  e-mail  address 
is  jack.hayes@nist.gov  and  his  phone 
number  is  C301)  975-5640. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  in 
accordance  with  thfe  requirements  of 
Section  103  of  the  NEHRP 
Reauthorization  Act  of  2004  (Pub.  L. 
108-360).  The  Committee  is  composed 
of  15  members  appointed  by  the 


Director  of  NIST,  who  were  selected  for 
their  technical  expertise  and  experience, 
established  records  of  distinguished 
professional  service,  and  their 
knowledge  of  issues  affecting  the 
National  Earthquake  Hazards  Reduction 
Program.  In  addition,  the  Chairperson  of 
the  U.S.  Geological  Survey  (USGS) 
Scientific  Earthquake  Studies  Advisoiy 
Committee  (SESAC)  serves  in  an  ex- 
officio  capacity  on  the  Committee.  The 
Committee  assesses: 

•  Trends  and  developments  in  the 
sciencp  and  engineering  of  earthquake 
hazards  reduction: 

•  The  effectiveness  of  NEHRP  in 
performing  its  statutory  activities 
(improved  design  and  construction  ' 
methods  and  pihctices;  land  use 
controls  and  reaevelopment;  prediction 
techniques  and  early-warning  systems: 
coordinated  emergency  preparedness 
plans:  and  public  education  and 
involvement  programs); 

•  Any  neea  to  revise  NEHRP;  and 

•  The  management,  coordination, 
implementation,  and  activities  of 
NEHRP. 

Background  information  on  NEHRP 
and  the  Advisory  Committee  is  available 
at  http://nehrp.gov/. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.,  notice  is 
hereby  given  that  the  Advisory 
Committee  on  Earthquake  Hazards 
Reduction  (ACEHR)  will  hold  a 
conference  call  meeting  on  Tuesday, 
January  5,  2010,  from  1  p.m.  until  3  p.m. 
Eastern  Standard  Time  (EST). .There  will 
be  no  central  meeting  location.  The 
public  is  invited  to  participate  in  the 
meeting  by  calling  in  from  remote 
locations.  The  primary  purpose  of  this 
meeting  is  to  review  the  Committee’s 
draft  letter  to  the  NIST  Director  on 
achieving  national  resilience.  The  draft 
letter  will  be  posted  on  the  NEHRP  Web 
site  at  http://nehrp.gov/. 

Individuals  ana  representatives  of 
organizations  who  would  like  to  offer 
comments  and  sugge.stions  related  to  the 
Committee’s  affairs  are  invited  to 
request  detailed  instructions  on  how  to 
dial  in  from  a  remote  location  to  * 
participate  in  the  meeting. 
Approximately  fifteen  minutes  will  be 
reserved  from  2:45  p.m.-3  p.m.  Eastern 
Standard  Time  (EST)  for  public 
comments,  and  speaking  times  will  be 
assigned  on  a  first-come,  first-serve 
basis.  The  amount  of  time  per  speaker 
will  be  determined  by  the  number  of 
requests  received,  but  is  likely  to  be 
about  3  minutes  each.  Questions  from 
the  public  will  not  be  considered  during 
this  period.  Speakers  who  wish  to 
expand  upon  their  oral  statements, 
those  who  had  wished  to  speak  but 
could  not  be  accommodated,  and  those 
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who  were  unable  to  participate  are 
invited  to  submit  written  statements  to 
the  ACEHR,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  MS  8630,  Gaithersburg,  Maryland 
20899-8630,  via  fax  at  (301)  975-5433, 
or  electronically  by  e-mail  to 
info@nehrp.gov. 

All  participants  of  the  meeting  are 
required  to  pre-register  to  be  admitted. 
Anyone  wishing  to  participate  must 
register  by  close  of  business  Tuesday, 
December  29,  2009,  in  order  to  be 
admitted.  Please  submit  your  name, 
time  of  participation,  e-mail  address, 
and  phone  number  to  Tina  Faecke.  At 
the  time  of  registration,  participants  will 
be  provided  with  detailed  instructions 
on  how  to  dial  in  from  a  remote  location 
in  order  to  participate.  Non-U.S.  citizens 
must  also  submit  their  country  of 
citizenship,  title,  employer/spbnsor,  and 
address  with  their  registration.  Tina 
Faecke’s  e-mail  address  is 
tina.faecke@nist.gov,  and  her  phone 
number  is  (301)  975-5911. 

Dated;  December  11,  2009. 

Patrick  Gallagher, 

Director. 

[FR  Doc.  E9-30146  Filed  12-17-09;  8:45  am) 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Voluntary  Product  Standard 
PS  1-09,  Structural  Plywood 

[Docket  No.:  0911301418-91419-01] 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  is 
distributing  for  public  comment  a 
proposed  revision  of  Voluntary  Product 
Standard  (PS)  1-07,  Structural  Plywood. 
The  proposed  revised  standard,  PS  1- 
09,  Structural  Plywood,  was  prepared 
by  the  Standing  Committee  for  PS  1  and 
establishes  requirements,  for  those  who 
choose  to  adhere  to  the  standard,  for  the 
principal  types  and  grades  of  structural 
plywood  and  provides  a  basis  for 
common  understanding  among 
producers,  distributors,  and  users  of  the 
product.  Interested  parties  are  invited  to 
review  the  proposed  standard  and 
submit  comments  to  NIST. 

DATES:  Written  comments  regarding  the 
proposed  revision,  PS  1-09,  should  be 
submitted  to  the  Standards  Services 
Division,  NIST,  no  later  than  January  19, 
2010. 


ADDRESSES:  An  electronic  copy  (an 
Adobe  Acrobat  File)  of  the  proposed 
standard,  PS  1-09,  can  be  obtained  at 
the  following  Web  site  http://ts.nist.gov/ 
Stan  dards/Conformity/vps.cfm  .This 
site  also  includes  an  electronic  copy  of 
PS  1-07  (the  existing  standard)  and  a 
summary  of  significant  changes.  Written 
comments  on  the  proposed  revision 
should  be  submitted  to  David  F. 
Alderman,  Standards  Services  Division, 
NIST,  100  Bureau  Drive,  Stop  2150, 
Gaithersburg,  MD  20899-2150. 

Electronic  comments  may  be  submitted 
to  david.alderman@nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  F.  Alderman,  Standards  Services 
Division,  National  Institute  of  Standards 
and  Technology,  telephone:  (301)  975- 
4019;  fax:  301-975—4715,  e-mail: 
david.alderman@nist.gov. 

SUPPLEMENTARY  INFORMATION:  Proposed 
Voluntary  Product  Standard  PS  1-09 
establishes  requirements,  for  those  who 
choose  to  adhere  to  the  standard,  for  the 
principal  types  and  grades  of  structural 
plywood.  This  standard  covers  the 
wood  species,  veneer  grading,  adhesive 
bonds,  panel  construction  and 
workmanship,  dimensions  and 
tolerances,  marking,  moisture  content, 
and  packing  of  plywood  intended  for 
construction  and  industrial  uses. 

The  proposed  revision  of  the 
standard,  PS  1-07,  Structural  Plywood, 
has  been  developed  and  is  being 
processed  in  accordance  with 
Department  of  Commerce  provisions  in 
Title  15  Code  of  Federal  Regulations 
‘Part  10,  Procedures  for  the  Development 
of  Voluntary  Product  Standards,  as 
amended  (published  June  20, 1986).  The 
Standing  Committee  for  PS  1  is 
responsible  for  maintaining,  revising, 
and  interpreting  the  standard  and 
comprises  producers,  distributors,  users, 
and  others  with  an  interest  in  the 
standard.  '  - 

After  reviewing  the  standard,  the 
Committee  determined  that  updates 
were  needed  to  reflect  current  industry 
practices.  The  Committee  held  meetings 
to  review  the  standard  and  make  needed 
changes. 

Committee  members  voted  on  the 
revision  and  it  was  approved 
unanimously.  The  Committee  submitted 
a  report  to  NIST  with  the  voting  results 
and  the  draft  revised  standard.  NIST  has 
determined  that  the  revised  standard 
should  be  issued  for  public  comment. 

This  revision  includes  the  following 
changes: 

1.  Panel  thickness:  In  order  to  resolve 
the  inconsistency  with  NIST  standards 
used  by  “weights  and  measures” 
regulators,  PS  1  will  require  labeling 
with  both  a  “Performance  Category” 


which  is  a  fractional  label  such  as  “15/ 
32”,  in  addition  to  a  decimal  thickness 
declaration,  such  as  “THICKNESS  0.438 
IN”.  The  Performance  Category  will 
maintain  consistency  with  the  nominal 
panel  thickness  specifications  required 
in  the  U.S.  model  codes.  The  decimal 
thickness  declaratign  will  assure  that 
panels  are  compliant  with  weights  and 
measures  regulations. 

2.  Addition  of  non-mandatory 
appendices  that  provides  guidance  on 
NIST  Handbook  130  “Packaging  and 
Labeling  Regulations”  and  on 
recommended  thickness  labeling. 

3.  Addition  of  non-mandatory 
appendices  on  attributes  related  to 
Green  Building  and  Formaldehyde. 

4.  Clarification  on  sanding 
requirements. 

5.  Provisions  for  one-sided  MDO  and 
HDO  plywood. 

6.  Revised  definition  of  the  moisture 
condition  of  “dry”  panels. 

7.  Clarification  on  performance 
requirements. 

All  public  comments  will  be  reviewed 
and  considered.  The  Standing 
Committee  for  PS  1  and  NIST  will  revise 
the  standard  accordingly. 

Dated:  December  11,  2009. 

Patrick  Gallagher, 

Director. 

(FR  Doc.  E9-30135  Filed  12-17-09;  8:45  am) 
BILLING  CODE  3510-13-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List:  Proposed  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  provided  by  the 
nonprofit  agency  employing  persons 
who  are  blind  or  have  other  severe  . 
disabilities. 

Comments  Must  Be  Received  On  or 
Before:  1/11/2010. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highvyay, 
Arlington,  Virginia,  22202-3259. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Patricia  Briscoe, 
Telephone:  (703)  603-7740,  Fax:  (703) 
603-4)655,  or  e-mail 
CMTEFedReg@AbilityOne.gov. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  action. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Governnierit  identified  in  this 
notice  for  the  products  and  services  will 
be  required  to  procure  the  products  and 
services  listed  below  from  the  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certitication 

I  certify  that  the  following  action  will 
not  have  a  signihcant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
provide  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  provide 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in  * 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 
The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  to  be  performed  by  the 
nonprofit  agencies  listed: 

Products 

8415-00-NSH-1746:  Armored  Survival  Vest 
Ensemble  (Small) 

8465-00-NSH-2008:  Set  of  Pockets  (5 
General,  1  Radio,  1  HABD) 
8465-00-NSH-2007:  HABD/SEA  Pocket, 
Armored  Survival  Vest 
8465-00-NSH-2006:  Radio  Pocket,  Armored 
Survival  Vest 

8465-00-NSH-2005;  General  Pocket, 
Armored  Survival  Vest 
8415-00-NSH-1783:  Armored  Survival  Vest 
(Extra-Large) 

841 5-00-NSH— 1782:  Armored  Survival  Vest 
(Large) 

8415-00-NSH-1781:  Armored  Survival  Vest 
(Medium) 

8415-00-NSH-1780:  Armored  Survival  Vest 


(Small) 

8415-00-NSH-1749:  Armored  Survival  Vest 
Ensemble  (Extra-Large) 

8415-00-NSH-1748:  Armored  Survival  Vest 
Ensemble  (Large) 

8415-00-NSH-1747:  Armored  Survival  Vest 
(Medium) 

NPA:  Peckham  Vocational  Industries,  Inc. 
Lansing,  MI. 

Contracting  Activity:  DE^T  OF  THE  NAVY, 
Naval  Air  Systems  CMD  Headquarters, 
Patuxent  River,  MD. 

Coverage:  G-List  for  total  of  tbe  requirements 
of  DEPT  OF  THE  NAVY,  Naval  Air 
Systems  GMD  Headquarters,  Patuxent 
River,  MD. 

Services 

Service  Type/Location:  Gontract  Management 
Support  Service,  DOD-wide. 

NPA:  National  Industries  for  the  Blind, 
Alexandria,  VA. 

Contracting  Activity:  Dept  bf  the  Army, 
Mission  and  Installation  Gontracting 
Command  (MICC),  Ft  Knox.  KY. 

Service  Type/Location:  Custodial  &  Grounds 
Services,  U.S.  Army  Headquarters  6th 
Recruiting  Brigade,  Las  Vegas,  NV,  4539 
N.  5th  Street,  North  Las  Vegas,  NV. 

NPA:  Opportunity  Village  Association  for 
Retarded  Citizens,  Las  Vegas,  NV. 

Contracting  Activity:  Dept  of  the  Air  Force, 
FA4861  99  CONS  LGC,  Nellis  AFB,  NV. 

Service  Type/Location:  Custodial/Building 
Maintenance/Groundskeeping,  San 
Angelo  Air  and  Marine  Unit,  San 
Angelo,  TX,  8092  Hangar  Road,  San 
Angelo,  TX. 

NPA:  Mavagi  Enterprises,  Inc.,  San  Antonio, 
TX. 

Contracting  Activity:  Bureau  of  Customs  and 
Border  Protection,  Department  of 
Homeland  Security,  Office  of 
Procurement,  Washington,  1X3. 

Service  Type/Locations:  Consolidated 
Facilities  Maintenance  (CFM) 

Naval  Medical  Center  Portsmouth,  620 
John  Paul  Jones  Circle  Portsmouth,  VA 

Boone  Clinic,  Naval  Amphibious  Base 
Little  Creek,  1035  Nider  Blvd.,  Norfolk, 
VA 

Yorktown  Clinic,  Naval  Weapons  Station. 
Yorktown,  VA 

Dam  Neck  Clinic,  Fleet  Combat  Training 
Center  Atlantic,  1885  Terrier  Ave., 
Virginia  Beach,  VA 

Oceana  Clinic,  Naval  Air  Station  Oceana,, 
1550  Tomcat  Blvd.,  Suite  150,  Virginia 
Beach,  V^A 

Sewells  Point  Clinic,  Naval  Station 
Norfolk,  Norfolk,  VA 

NNSY  Clinic,  Norfolk  Naval  Shipyard, 
Portsmouth,  VA. 

NPA:  Professional  Contract  Services,  Inc., 
Austin,  TX. 

Contracting  Activity:  Dept  of  the  Navy,  Naval 
FAC  Engineering  CMD  MID  LANT, 
Norfolk,  VA.- 

Service  Type/Locations:  Warehouse — 
Receiving  &  Distribution  Services 

Roybal  Campus,  1600  Clifton  Road, 

Atlanta.  GA  30329 

Century  Center,  Century  Blvd.,  Atlanta,  GA 
30345 

Chamblee,  4770  Buford  Highway, 
Chamblee,  GA  30341 


Corporate  Square,  Corporate  Square 
Boulevard,  Atlanta,  GA  30329 
Executive  Park,  Executive  Park  Drive, 
Atlanta,  GA  30329 

Koger  Center,  Koger  Office  Park,  Chamblee, 
GA  30341 

Lawrenceville,  602  Webb  Ginn  House 
Road,  Lawrenceville,  GA  30245 
Peachtree  Distribution  Center,  3719  N. 

Peachtree  Road.  Chamblee,  GA  30341 
Metro  Logistics,  5630  Gwaltney  Drive, 
Atlanta,  GA  30336 

Metro  Logistics,  675  Hartman  Road,  SW., 
Suite  500,  Austell,  GA  30168. 

NPA:  Goodwill  Industries  of  North  Georgia, 
Atlanta,  GA. 

Contracting  Activity:  Centers  for  Disease 
Control  &  Prevention  (CDC), 
ProcuremenPand  Grants  Office  (PGO), 
Atlanta,  GA. 

Patricia  Briscoe, 

Deputy  Director,  Business  Operations. 

[FR  Doc.  E9-30121  Filed  12-17-09;  8:45  am) 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
Correction 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List.  (Correction). 


A  correction  is  made  to  the  Federal 
Register  published  by  the  Committee  in 
proposing  to  add  to  the  Procurement 
List  products  and  services  on  December 
18,  2009.  The  correct  date  that 
comments  should  be  received  is  January 
17,  2010. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259.  - 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Briscoe,  Telephone:  (703)  603- 
7740,  Fax:  (703)  603-0655,  or  e-mail 
CMTEFedReg^AbilityOne.gov. 

Patricia  Briscoe. 

Deputy  Director,  Business  Operations. 

[FR  Doc.  E9-30153  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6353-01-P 
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COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

Interagency  Ocean  Policy  Task 
Force — Interim  Framework  for 
Effective  Coastal  and  Marine  Spatial 
Planning 

AGENCY:  Council  on  Environmental 
Quality. 

ACTION:  Notice  of  Availability, 
Interagency  Ocean  Policy  Task  Force’s 
“Interim  Framework  for  Effective 
Coastal  and  Marine  Spatial  Planning”. 

SUMMARY:  On  June  12,  2009,  the 
President  established  an  Interagency 
Ocean  Policy  Task  Force,  led  by  the 
Chair  of  the  Council  on  Environmental 
Quality.  The  Task  Force  was  charged 
with,  within  180  days,  developing  a 
recommended  framework  for  effective 
coastal  and  marine  spatial  planning. 

On  December  9,  2009,  the  Task  Force 
submitted  its  Interim  Framework  for 
Effective  Coastal  and  Marine  Spatial 
Planning  (Interim  Framework)  to  the 
President.  To  allow  for  additional 
public  engagement  and  comment  before 
the  Presid,ent  makes  any  final  decision 
on  the  Interim  Framework,  the  Task 
Force  endorsed  issuing  it  for  public 
review  and  comment. 

DATES:  Comments  should  be  submitted 
on  or  before  February  12,  2010. 
ADDRESSES:  The  Task  Force  Interim 
Framework  is  available  at  http:// 
www.whitehouse.gov/oceans.  Comments 
on  the  Task  Force  Interim  Framework 
should  be  submitted  electronically  to 
http://www.whitehouse.gov/oceans  or  in 
writing  to  The  Council  on 
Environmental  Quality,  Attn:  Michael 
Weiss,  722  Jackson  Place,  NW., 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Weiss,  Deputy  Associate 
Director  for  Ocean  and  Coastal  Policy,  at 
(202)456-3892. 

SUPPLEMENTARY  INFORMATION:  On  June 
12,  2009,  President  Obama  issued  a 
Memorandum  to  the  Heads  of  Executive 
Departments  and  Agencies  that 
established  an  Interagency  Ocean  Policy 
Task  Force,  led  by  the  Chair  of  the 
Council  on  Environmental  Quality.  That 
Presidential  memo  charged  the  Task 
Force  with,  within  90  days,  developing 
recommendations  that  include:  (1)  A 
national  policy  for  the  oceans,  our 
coasts,  and  the  Great  Lakes;  (2)  a  United 
States  framework  for  policy 
coordination  of  efforts  to  improve 
stewardship  of  the  oceans,  our  coasts, 
and  the  Great  Lakes:  and  (3)  an 
implementation  strategy  that  identifies 
and  prioritizes  a  set  of  objectives  the 
United  States  should  pursue  to  meet  the 


objectives  of  a  national  policy.  On 
September  17,  2009,  the  Task  Force’s 
Interim  Report  addressing  these  three 
items  was  issued  for  30  days  public 
comment.  Comments  were  requested  to 
be  submitted  by  October  17,  2009. 

The  Task  Force  was  also  charged 
with,  within  180  days,  developing  a 
recommended  framework  for  effective 
coastal  and  marine  spatial  planning. 

The  memorandum  provides  that  the 
framework  should  be  “a  comprehensive, 
integrated,  ecosystem-based  approach 
that  addresses  conservation,  economic 
activity,  user  conflict,  and  sustainable 
use  of  ocean,  coastal,  and  Great  Lakes 
resources  consistent  with  international 
law,  including  customary  international 
law  as  reflected  in  the  1982  United 
Nations  Convention  on  the  Law  of  the 
Sea.” 

In  response  to  this  direction,  the  Task 
Force  has  completed  its  Interim 
Framework  for  Effective  Coastal  and 
Marine  Spatial  Planning  (Interim 
Framework).  The  Interim  Framework 
.proposes  a  new,  integrated  approach  to 
better  determine  how  the  ocean,  coasts, 
and  Great  Lakes  are  sustainably  used 
and  protected  now  and  for  future 
generations.  It  offers  a  foundation  for 
coastal  and  marine  spatial  planning  in 
the  United  States,  and  describes  a 
flexible  path  forward  for  the  regional 
development  and  implementation  of 
comprehensive  and  ecosystem-based 
coastal  and  marine  spatial  plans.  The 
Interim  Report  is  now  available  at  the 
Council  on  Environmental  Quality  Web 
site  at  http://www.whitehouse.gov/ 
oceans. 

Public  comments  are  requested  on  or 
before  February  12,  2010. 

Dated:  December  14,  2009. 

Nancy  H.  Sutley, 

Chair,  Council  on  Environmental  Quality. 

[FR  Doc.  E9-30071  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3125-WO-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  No.  DOD-2008-HA-0167] 

Submission  for  0MB  Review; 

Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  January  19,  2010. 


Title  and  OMB  Number:  Certification 
of  Non-contributory  TRICARE 
Supplemental  Insurance  Plan;  OMB 
Control  Number  0720— TBD. 

Type  of  Request:  New. 

Number  of  Respondents:  1,500. 

Responses  per  Respondent:  1. 

Annual  Responses:  1,500. 

Average  Burden  per  Response:  10  - 
minutes. 

Annual  Burden  Hours:  250  hours. 

Needs  and  Uses:  Section  707  of  the 
John  Warner  National  Defense 
Authorization  Act  for  Fiscal  Year  2007 
added  section  1097c  to  Title  10.  Section 
1097c  prohibits  employers  from  offering 
financial  or  other  incentives  to  certain 
TRICARE-eligible  employees  to  not 
enroll  in  an  employer-offered  group- 
health  plan.  In  other  words,  employers 
may  no  longer  offer  TRICARE 
supplemental  insurance  plans  as  part  of 
an  employee  benefit  package.  Employers 
may,  however,  offer  TRICARE 
supplemental  insurance  plans  as  part  of 
an  employee  benefit  package  provided 
the  plan  is  not  paid  for  in  whole  or  in 
part  by  the  employer  and  is  not 
endorsed  by  the  employer.  When  such 
TRICARE  supplemental  plans  are 
offered,  the  employer  must  properly 
document  that  they  did  not  provide  any 
payment  for  the  benefit  nor  receive  any 
direct  or  indirect  consideration  or 
compensation  for  offering  the  benefit; 
the  employer’s  only  involvement  is 
providing  the  administrative  support. 
That  certification  will  be  provided  upon 
request  to  the  Department  of  Defense. 

Affected  Public:  Business  or  other  for 
profit;  Not-for-profit  institutions. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMR  Desk  Officer:  Mr.  John  Kraemer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Kraemer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

You  may  also  submit  comments, 
identified  by  docket  number  and  title, 
by  the  following  method: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

Instructions:  All  submissions  received 
must  include  the  agency  name,  docket 
number  and  title  for  this  Federal 
Register  document.  The  general  policy 
for  comments  and  other  submissions 
from  members  of  the  public  is  to  make 
these  submissions  available  for  public 
viewing  on  the  Internet  at  http:// 
www.regulations.gov  as  they  are 
received  without  change,  including  any 
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personal  identifiers  or  contact 
I  information. 

DOD  Clearance  Officer:  Ms.  Patricia 
I  Toppings. 

I  Written  requests  for  copies  of  the 
^  information  collection  proposal  should 

(1  be  sent  to  Ms.  Toppings  at  WHS/ESD/ 

I  Information  Management  Division,  1777 
i  North  Kent  Street,  RPN,  Suite  11000, 

I  Arlington,  VA  22209-2133. 

I  Dated:  December  4,  2009. 

y  Patricia  L.  Toppings, 

S  OSD  Federal  Register  Ldaison  Officer, 

P  Department  of  Defense. 

I  [FR  Doc.  E9-30088  Filed  12-17-09;  8:45  am] 
p  BILLING  CODE  5001-06-P 


\  DEPARTMENT  OF  DEFENSE 

«  Office  of  the  Secretary 

Notice  of  an  Extension  of  a  TRICARE 
Demonstration  Project  for  the  State  of 
Alaska 

I  AGENCY:  Office  of  the  Secretary  of 

Defense  (Health  Affairs)/TRICARE 
i  Management  Activity,  Department  of 

i  Defense. 

i[  ACTION:  Notice  of  extension  of 

:  demonstration  project. 

!  SUMMARY:  This  notice  advises  interested 
parties  of  the  extension  of  a  Military 
(  Health  System  (MHS)  demonstration 

I  project  entitled  “TRICARE 

^  Demonstration  Project  for  the  State  of 

Alaska.”  The  original  demonstration 
i  notice  was  published  on  May  18,  2004 
i  (69  FR  28124-28125),  and  described  a 
1  demonstration  project  to  exempt  the 
underwriting  provisions  for  the  cost  of 
civilian  health  care  in  the  State  of 
Alaska  from  the  TRICARE  managed  care 
support  contract  for  the  Western  Region. 
■  The  demonstration  was  to  be  conducted 
•  for  up  to  5  years  after  the  start  of  health 
care  delivery  under  the  contract  and 
therefore,  was  scheduled  to  end  on 
March  31,  2009.  On  February  23,  2009, 
a  notice  was  published  in  the  Federal 
j  Register  (74  FR  8068-8069)  to  extend 
,  the  demonstration  for  1  additional  year. 
As  the  rulemaking  process  has  not  yet 
1  been  completed,  the  demonstration 
project  will  now  be  extended  for  1 
additional  year  (March  31,  2011). 
j  There  is  no  cost  impact  that  is  caused 
I  by  this  extension, 

j  DATES:  Effective  Date:  The  extension  of 

the  demonstration  will  be  effective 
April  1,  2010. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  O’Bar,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) — 
TRICARE  Management  Activity, 
TRICARE  Policy  and  Operations 
[  Directorate,  5111  Leesburg  Pike,  Suite 


810,  Falls  Church,  VA  22041-3206; 
telephone  (703)  681-0039. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

For  additional  information  on  the 
TRICARE  Demonstration  Project  for  the 
State  of  Alaska,  please  see  74  FR  8068- 
8069.  The  demonstration  notice  focused 
on  the  unique  situation  involved  in  the 
delivery  of  health  care  services  in  the 
State  of  Alaska,  which  cannot  be 
addressed  fully  by  applying  all  of  the  at- 
risk  standards  that  apply  to  the 
TRICARE  managed  care  support 
contracts  under  which  services  are 
provided  in  the  other  49  States  without 
some  modification.  Under  the  extended 
demonstration,  the  current  Western 
Region  managed  care  support  contractor 
will  continue  to  be  exempt  from  the 
underwriting  provisions  for  the  cost  of 
civilian  health  care  in  the  State  of 
Alaska.  The  contracior  shall  provide  all 
the  services  required  for  Alaska  as 
specified  in  the  TRICARE  Operations 
Manual,  Chapter  23,  but  will  not  be 
responsible  for  the  underwriting  fee 
associated  with  providing  those  services 
under  that  chapter.  All  other  provisions 
contained  in  the  TRJCARE  managed 
care  support  contract.  TRICARE 
Operations  Manual  (6010.51-M), 
TRICARE  Policy  Manual  6010.54-M), 
TRICARE  Systems  Manual  (7950.1-M), 
and  TRICARE  Reimbursement  Manual 
(6010. 55-M),  shall  apply  in  Alaska. 

B.  Description  of  Extension  of 
Demonstration  Project 

The  demonstration  project  will  now 
be  extended  for  1  additional  year 
(March  31,  2011). 

Dated:  December  15,  2009. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  E9-30089  Filed  12-17-09;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Extension  of  Provider  Reimbursement 
Demonstration  Project  for  the  State  of 
Alaska 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Notice  of  demonstration 
extension. 

SUMMARY:  This  notice  provides  an 
extension  of  the  demonstration  project 
in  the  State  of  Alaska  for  individual 
provider  payment  rates.  Under  the 
demonstration,  payment  rates  for 
physicians  and  other  non-institutional 


individual  professional  providers  in  the 
State  of  Alaska  have  been  set  at  a  rate 
higher  than  the  Medicare  rate.  Further, 
the  enhanced  portion  of  the  State  of 
Alaska  demonstration  that  provides  for 
reimbursement  of  101  percent  of 
reasonable  costs  for  inpatient  and 
outpatient  facilities  of  Critical  Access 
Hospitals  (CAHs)  is  terminated  because 
it  is  no  longer  necessary  based  on 
publication  of  the  TRICARE 
Reimbursement  of  CAHs -final  rule  (74 
FR  44752)  on  August  31,  2009. 

DATES:  The  portion  of  the  demonstration 
regarding  payment  rates  for  physicians 
and  other  non-institutional  providers,  is 
extended  through  December  31,  2010. 

The  CAH  portion  of  the  demonstration 
shall  end  on  November  30,  2009. 
ADDRESSES:  TRICARE  Management 
Activity  (TMA),  Medical  Benefits  and 
Reimbursement  Branch,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9066. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  ).  Corn,  TRICARE  Management 
Activity,  Medical  Benefits  and 
Reimbursement  Branch,  telephone  (303) 
676-3566. 

SUPPLEMENTARY  INFORMATION:  On 

November  20,  2006,  DoD  published  a 
Notice  of  a  TRICARE  demonstration 
project  for  the  State  of  Alaska,  with  art 
effective  date  of  January  1,  2007  (71  FR 
67113),  to  set  payment  rates  for 
physicians  and  other  non-institutional 
individual  professional  providers  in  the 
State  of  Alaska  at  a  rate  higher  than  the 
Medicare  rate.  The  demonstration  was 
effective  January  1,  2007,  for  a  period  of 
three  years,’  ending  on  December  31, 
2009.  Since  that  time,  DoD  has 
determined  that  increasing  provider 
payment  rates  (factor  rate  increase)  in 
Alaska,  across  all  services,  has  shown 
mixed  results  on  provider  participation, 
beneficiary  access  to  care,  cost  of  health 
care  services,  military  readiness,  and 
morale  and  welfare.  The  Agency  feels  an 
extension  of  the  demonstration  is 
needed  to  provide  more  time  to  fully 
evaluate  and  implement  a 
comprehensive  framework  for  managing 
TRICARE  in  the  State  of  Alaska.  In  the 
meantime,  the  Agency  is  looking  toward 
developing  a  more  comprehensive, 
updated  management  and 
reimbursement  strategy  that  will 
provide  a  foundation  for  developing  and 
implementing  a  comprehensive  long¬ 
term  plan  through  collaboration  with 
Federal  Service  Partners  for  mutually 
accepted  Federal  rates.  The 
demonstration  continues  to  be 
conducted  under  statutory  authority 
provided  in  10  United  States  Code  1092. 

Subsequent  to  the  publication  of  the 
initial  notice  creating  the  increased  rates 
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for  individual  providers,  DoD  published 
a  second  notice  on  July  20,  2007, 
expanding  the  TRICARE  demonstration 
project  for  the  State  of  Alaska  to 
reimburse  CAHs  101  percent  of 
reasonable  costs  for  inpatient  and 
outpatient  care  with  an  effective  date  of 
July  1,  2007  (72  FR  41501),  using  a 
method  similar  to  Medicare’s- payment 
for  these  hospitals.  The  CAH  portion  of 
the  State  of  Alaska  demonstration  is  no 
longer  necessary  because  the  DoD  is 
implementing  such  a  reimbursement 
system  on  a  nationwide  basis. 
Consequently,  the  CAH  portion  of  the 
demonstration  is  terminated.  The 
TRICARE  CAH  final  rule  was  published 
on  August  31,  2009  (74  FR  44752). 

Dated:  December  15,  2009. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  E9-30090  Filed  12-17-09;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Extension  of  the  Pubiic  Comment 
Period  for  the  Draft  Environmental 
Impact  Statement  for  the  Moffat 
Collection  System  Project,  City  and 
County  of  Denver,  Adams  County, 
Boulder  County,  Jefferson  County,  and 
Grand  County,  CO 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
action:  Notice. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  Omaha  District  is 
announcing  a  32-day  extension  of  the 
public  comment  period  for  the  Moffat 
Collection  System  Project  (Moffat 
Project)  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  originally  " 
announced  comment  period  ends  on 
January  28,  2010,  but  has  been  extended 
until  March  1,  2010.  The  original  Notice 
of  Availability  of  the  Draft  EIS  was 
published  in  the  Federal  Register  on 
Friday,  October  30,  2009  (74  FR  56186). 
DATES:  Comments  on  the  Draft  EIS 
should  be  postmarked  no  later  than 
March  1,  2010. 

ADDRESSES:  Written  comments  on  the 
Draft  EIS  should  be  sent  to  the  attention 
of:  Scott  Franklin,  Moffat  EIS  Project 
Manager,  U.S.  Army  Corps  of  Engineers, 
Omaha  District — Denver  Regulatory 
Office,  9307  South  Wadsworth 
Boulevard,  Littleton,  CO  80128;  via  Fax 
at  303-979—0602;  or  via  e-mail  at 
moffat.eis@usace.army.mil. 


SUPPLEMENTARY  INFORMATION:  None. 

Timothy  T.  Carey, 

Chief,  Denver  Regulatory  Office. 

[FR  Doc.  E9-30119  Filed  12-17-09;  8:45  am] 
BILLING  CODE.3720-58-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

The  Release  of  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the 
Proposed  Construction  of  the  Western 
Wake  Regional  Wastewater 
Management  Facilities,  Which  Includes 
Regional  Wastewater  Pumping, 
Conveyance,  Treatment,  and 
Discharge  Facilities  To  Serve  the 
Towns  of  Apex,  Cary,  Holly  Springs 
and  Morrisville,  as  Well  as  the  Wake 
County  Portion  of  Research  Triangle 
Park  (RTP  South)  in  North  Carolina 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (COE),  Wilmington  District, 
Regulatory  Division  has  been  reviewing 
the  request  for  Department  of  the  Army 
authorization,  pursuant  to  Section  404 
of  the  Clean  Water  Act  from  the  Town 
of  Cary,  acting  as  the  lead  applicant  for 
the  Western  Wake  Regional.  Wastewater 
Management  Facilities  Project  Partners 
(Western  Wake  Partners),  to  construct 
Regional  Wastewater  Management 
Facility.  The  proposed  project  consists 
of  regional  wastewater  pumping, 
conveyance,  treatment,  and  discharge 
facilities  to  serve  the  Towns  of  Apex, 
Cary,  Holly  Springs  and  Morrisville,  as 
well  as  the  Wake  County  portion  of 
Research  Triangle  Park  (RTP  South), 

NC. 

The  project  is  being  proposed  by  the 
Western  Wake  Partners  to  provide 
wastewater  service  for  planned  growth 
and  development  in  the  project  service 
area  and  to  comply  with  two  regulatory 
mandates.  One  regulatory  mandate  has 
been  issued  by  the  North  Carolina 
Environmental  Management 
Commission  (EMC),  and  the  second 
regulatory  mandate  has  been  issued  by 
the  North  Carolina  Department  of 
Environment  and  Natural  Resources  (NC 
DENR). 

DATES:  Written  comments  on  the  Final 
EIS  will  be  received  until  January  19, 
2010. 

ADDRESSES:  Copies  of  comments  and 
questions  regarding  the  Final  EIS  may 
be  addressed  to:  U.S.  Army  Corps  of 
Engineers,  Wilmington  District, 


Regulatory  Division.  ATTN:  File 
Number  2005-20159,  69  Darlington 
Avenue,  Wilinington,  NC  28403.  Copies 
of  the  Final  EIS  can  be  reviewed  on  the 
Wilmington  District  Regulatory 
homepage  at,  http:// 
www'.saw.usace.army.mil/wetlands/ 
projects /w\v-wtp,  or  contact  Ms.  Gwen 
Robinson,  at  (910)  251-4494,  to  receive 
written  or  CD  copies  of  the  Final  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Final  EIS  can  be  directed  to  Mr. 
Henry  Wicker,  Project  Manager, 
Regulatory  Division,  telephone;  (910) 
251-4930. 

SUPPLEMENTARY  INFORMATION: 

1.  Project  Description.  The  proposed 
project  consists  of  regional  wastewater 
pumping,  conveyance,  treatment,  and 
discharge  facilities  to  serve  the  Towns 
of  Apex,  Cary,  Holly  Springs  and 
Morrisville^  as  well  as  RTP  South.  The 
purpose  of  the  project  is  to  provide 
wastewater  service  for  planned  growth 
and  development  in  the  project  service 
area  and  to  comply  with  two  regulatory 
mandates.  One  regulatory  mandate  has 
been  issued  by  the  North  Carolina 
Environmental  Management 
Commission  (EMC),  and  the  second 
regulatory  mandate  has  been  issued  by 
the  North  Carolina  Department  of 
Environment  and  Natural  Resources  (NC 
DENR).  Regulatory  Mandate  No.  1 — 
Interbasin  Transfer:  The  Towns  of  Apex, 
Cary,  and  Morrisville,  as  well  as  RTP 
South,  obtain  their  drinking  water  from 
Jordan  Lake  in  the  Cape  Fear  River 
Basin  and  discharge  treated  effluent  to 
locations  in  the  Neuse  River  Basin. 
Obtaining  water  firom  one  basin  and 
discharging  it  to  another  river  basin  is 
referred  to  as  an  interbasin  transfer 
(IBT),  which  requires  a  permit  from  the 
EMC.  In  July  2001,  the  EMC  granted  the 
Towns  of  Apex,  Cary,  and  Morrisville, 
as  well  as  Wake  County  (on  behalf  of 
RTP  South),  an  IBT  certificate  to 
withdraw  water  from  the  Cape  Fear 
River  Basin  and  transfer  the  water  to  the 
Neuse  River  Basin.  However,  as  a 
condition  of  approval,  the  IBT 
certificate  issued  by  the  EMC  requires 
the  local  governments  to  return 
reclaimed  water  to  the  Cape  Fear  River 
Basin  after  2010.  As  a  result,  the  local 
governments  have  initiated  activities  to 
plan,  permit,  design,  and  construct 
wastewater  transmission,  treatment,  and 
disposal  facilities  in  order  to  comply 
with  the  terms  and  conditions  of  the  IBT 
certificate  issued  by  the  EMC.  The 
facilities  that  are  described  and 
evaluated  in  the  environmental  impact 
statement  (FEIS)  are  needed  to  comply 
with  the  IBT  certificate  terms  and 
conditions.  ' 
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Regulatory  Mandate  No.  2 — Nutrient 
Enrichment  for  Harris  Lake:  The  Town 
of  Holly  Springs  currently  has  a 
wastewater  treatment  plant  (WWTP) 
that  discharges  to  Utley  Creek,  which  is 
a  tributary  to  Harris  Lake  in  the  Cape 
Fear  River  Basin.  Representatives  from  ' 
NCDENR  have  directed  the  Town  of 
Holly  Springs  to  remove  the  Town’s 
wastewater  discharge  from  Utley  Creek 
due  to  nutrient  enrichment  issues  in 
Utley  Cfeek  and  downstream  in  Harris 
Lake.  In  addition,  NCDENR  has 
encouraged  Holly  Springs  to  participate 
with  Apex,  Cary  and  Morrisville  on  a 
regional  wastewater  management 
program  that  will  allow  Holly  Springs  to 
remove  the  Town’s  discharge  from  Utley 
Creek  after  2010.  Thus,  Holly  Springs  is 
participating  with  Apex,  Cary  and 
Morrisville  in  the  planning,  permitting, 
design  and  construction  of  regional 
effluent  disposal  facilities  in  order  to 
comply  with  the  mandate  issued  by 
NCDENR  to  remove  its  discharge  from 
Utley  Creek.  The  regional  .effluent 
disposal  facilities  that  will  be  described 
and  evaluated  in  the  FEIS  are  needed  to 
comply  with  the  NCDENR  mandate. 

The  proposed  project  was  reviewed  to 
address  a  number  of  issues  which 
includes  an  alternatives  analyses,  direct 
environmental  impacts,  secondary  and 
cumulative  environmental  impacts, 
environmental  justice  concerns, 
endangered  species,  and  potential 
project  costs. 

2.  Proposed  Action.  The  propo'sed 
action  is  to  construct  a  regional 
wastevvater  pumping,  conveyance, 
treatment,  and  discharge  facility  to  serve 
the  Towns  of  Apex,  Cary,  Holly  Springs 
and  Morrisville,  as  well  as  RTF  South  in 
North  Carolina.  The  Towns  have 
cooperated  together  to  develop  the 
proposal,  and  each  town  will  be 
respopsible  for  the  permits  for  their  part 
of  the  proposed  project.  It  is  anticipated 
there  will  be  4  permit,  requests  to 
construct  the  whole  project.  Future 
requests  for  Department  of  the  Army 
authorization  for  other  sections  of  the  . 
project  will  be  submitted  once  the  final 
.  plans  have  been  completed. 

This  request  for  Department  of  the 
Army  authorization  consists  of  the 
construction  of  a  regional  wastewater 
system  that  includes-the  construction  of 
influent  conveyance  facilities,  a  new’ 
water  reclamation  facility  (WRF),  and 
new  effluent  conveyance  facilities  in 
western  Wake  County  and  Chatham 
County,  North  Carolina  to  serve  the 
Towns  of  Apex,  Cary,  and  Morrisville 
and  RTF  South.  The  proposed  WRF  site 
is  north  of  US  1  and  just  south  of  Old 
US  1  between  New  Hill-Holleman  and 
Shearon  Harris  Roads.  The  WRF  would 
be  constructed  in  two  phases  to  a 


proposed  treatment  capacity  Of  30- 
million  gallons  per  day  (mgd).  The 
Town  of  Holly  Springs  Utley  Creek 
Wastewater  Treatment  Flant  (WWTF) 
has  already  been  approved  to  expand  to 
6  MGD  and  will  share  the  38  MGD 
outfall  to  the  Cape  Fear  River.  The 
effluent  line  will  leave  the  WRF  in 
Wake  County  and  enter  Chatham 
County  to  the  discharge  point  located  on 
the  Cape  Fear  River  downstream  of 
Buckhorn  Dam  in  Chatham  County. 

As  a  result  of  the  construction 
activities  related  to  this  permit  request 
from  Western  Wake  Fartners,  there  will 
be  temporary  and  permanent  impacts  to 
wetlands  and  streams.  The  total 
permanent  impact  of  the  proposed 
project  is  509  of  linear  feet  (If)  of  stream 
(329  If  of  perennial  and  180  If 
intermittent)  and  1.8  acres  of  wetlands. 
The  total  temporary  impact  of  the 
proposed  project  is  1,924  If  of  stream 
(1,115  If  of  perennial  and  809  If  of 
intermittent)  and  6.8  acres  of  wetlands. 
Most  of  these  impacts  are  along  the 
influent  transmission  lines. 

4.  Alternatives.  An  extensive 
alternatives  analysis  was  performed  and 
reviewed  by  the  Froject  Delivery  Team 
(FDT).  This  included  the  evaluation  of 
wastewater  management  options; 
wastewater  discharge  options;  WRF  site 
alternatives;  conveyance  alternatives 
and  wastewater  outfall  options.  Many 
alternatives  were  identified  and 
evaluated  through  the  scoping  process, 
and  further  detailed  description  of  all 
alternatives  is  disclosed  in  Section  2  of 
the  FEIS. 

5.  Scoping  Process.  A  public  scoping 
meeting  was  held  on  April  19,  2007  and 
a  Froject  Delivery  Team  (FDT)  was 
developed  to  provide  input  in  the 
preparation  of  the  EIS.  The  FDT  was 
comprised  of  representatives  from  local, 
state,  and  federal  government  agencies, 
the  Western  Wake  Fartners,  Wake 
County,  Chatham  County,  and  the  New 
Hill  Community. 

The  Draft  EIS  was  released  for  public 
comment  from  March  13,  2009  to  April 
27,  2009.  Also,  a  Fublic  Hearing  was 
held  at  the  City  of  Apex  Town  Hall, 
North  Carolina,  on  April  14,  2009  for 
public  input  on  the  proposed  project 
and  Draft  EIS.  The  comments  from  the 
public  hearing  and  written  comments 
on  the  Draft  EIS  were  incorporated  into 
the  FEIS.  During  this  pirocess,  the  COE 
coordinated  closely  with  the  North 
Carolina  Division  of  Water  Quality 
Construction  Grants  and  Loans  Section 
in  the  development  of  the  EIS  to  ensure 
the  process  complies  with  State 
Environmental  Policy  Act  (SEPA) 
requirements,  as  well  as  the  NEPA 
requirements.  The  FEIS  has  been 
designed  to  consolidate  both  NEPA  and 


SEPA  processes  to  eliminate 
duplications. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E9-30120  Filed  12-17-09;  8:45  am) 
BILLING  CODE  3720-58-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Performance  Review'  Board 
Membership 

AGENCY:  Department  of  the  Navy,  DoD. 
action:  Notice. 

SUMMARY:  Pursuant  to  5  U.S.C. 

4314(c)(4).  the  Department  of  the  Navy 
(DON)  announces  the  appointment  of 
members  to  the  DON’s  numerous  Senior 
Executive  Service  (SES)  Sub  Pay  Pools 
(SPPs)/Performance  Review  Boards 
(PRBs).  The  purpose  of  the  SPP/PRBs  is 
to  provide  fair  and  impartial  review  of 
the  annual  SES  performance  appraisal 
prepared  by  the  senior  executive’s 
immediate  and  second  level  supervisor; 
to  make  recommendations  to  appointing 
officials  regarding  acceptance  or 
rhodification  of  the  performance  rating; 
and  to  make  recommendations  for 
performance  bonuses  and  basic  pay  ' 
increases.  Composition  of  the  specific 
SPP/PRBs  will  be  determined  on  an  ad 
hoc  basis  from  among  individuals  listed 
below: 

ADAMS,  P.  C.  MS.;  ALLARD,  T.  DR; 
ARCHITZEL,  D.  RADM;  ARNY,  L.  W. 
MR.;  BALDERSON,  D.  MS.; 
BALDERSON,  W.  M.  MR.;  BARBER,  A. 

H.  MR.;  BARNUM,  H.  C.  MR.; 

BAUMAN,  D.  M.  MR.;  BELAND,  R.  W. 
DR.;  BENEDICT,  T.  J.  RDML;  BETRO,  T. 

A.  MR.;  BILLINGSLEA,  M.  MR.;  BLAIR. 

A.  K.  MS.;  BLINCOE,  R.  ).  MR.; 
BOURBEAU,  S.  J.  MS.;  BOZIN,  S.  D. 
RADM;  BRADY,  P.  H.  RDML;  BRANCH, 
E.  B.  MR.;  BRAY,  W.  P.  MR.; 

BRENNAN,  A.  M.  MS.;  BROOK,  D.  DR; 
BROTHERTON,  A.  E.  MS.;  BROWN,  M. 
RDML;  BROWN.  W.  A.  RDML;  CALI.  R. 
T.  MR.;  CAMPBELL.  J.  F.  RADM;  > 
CAREY,  R.  J.  MR.;  CARLIN,  R.  T.  DR.; 
CARR,  N.  RDML;  CASTELLAW,  J. 
LTGEN;  COHN.  H.  A.  MRr,  COLEMAN, 
R.  LTGEN;  COOK,  C.  E.  MR.;  COOLEY, 
K.  MR.;  COVELL,  C.  RDML;  COX,  A.  D. 
MR.;  CREEDON,  C.  MR.;  CWALINA,  B. 

B.  MR.;  DAVENPORT,  D.  RADM; 

DAVIS,  A.  R.  MS.;  DAVIS,  L.  C.  DR.; 
DEBBINK,  D.  VADM;  DECKER, }.  MS.; 
DECKER,  M.  H.  MR.;  DEITCHMAN,  M. 

MR. ;  DELIGNE,  W.  J.  MR.;  DEUTSCH,  K. 
RADM;  DILLON,  B.  MR.;  DRISKO,  M. 

MS. ;  DUNAWAY.  D.  RDML;  DUNN,  S. 

C.  MR.;  EASTBURG,  S.  RDML;  ECCLES, 
T.  RDML;  EHRLER,  S.  M.  MR.;  ELLIS, 
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W.  G.  MR.;  ENEWOLD,  G.  RADM; 

ESSIG,  P.  CAPT;  ETTER,  D.  M.,  THE 
HONORABLE;  EVANS,  G.  L.  MS.;  and 
EVANS,  I.  E.  MS.;  EVANS,  J.  J.  MR.; 
EXLEY,  R.  L.  MR.;  FERGUSON.  J.  F. 

MR.;  FERGUSON,  M.  VADM;  FERKO,  J. 

G.  MR.;  FISCHER,  J.  W.  DR.; 
FITZGERALD.  M.  VADM;  FLYNN,  T.  V. 
RDML;  FRANKFURT,  T.  MR.;  FRANTZ. 
G.  T.  MR.;  FRICK.  M.  S.  RDML; 
GAHAGAN,  D.  CAPT.;  GALGANO,  M. 
MR.;  GALLOWAY,  J.  MR.;  GARCIA,  J. 

G.  MR.;  GAVIN,  V.  S.  MR.;  GIBBS,  R.  C. 
MR.;  GLAS.'R.  MR.;  GODDARD,  C.  H. 
RDML;  GONZALEZ,  A.  H.  MR.; 
GOODHART,  J.  C.  MR.;  GORDON,  F.  E. 
DR.;  GRIFFES,  M.  D.  MR.;  GRIFFIN,  R. 

MR. ;  GROSKLAGS,  P.  RDML;  GUARD, 

H.  MR.;  HAMILTON,  C.  RADM; 

HANEY.  C.  RADM;  HANNAH,  B.  W. 

DR.;  HARNED,  N.  MS.;  HARRELL,  M. 

MS. ;  HARVEY,  J.  C.  VADM;  HAYNES. 

R.  S.  MR.;  HEELY,  T.  RADM;  HERR,  F. 
DR.;  HILARIDES,  W.  H.  RDML;  HOGUE, 

R.  D,  MR.;  HOLLOWAY,  D.  RADM; 
HONECKER,  M.  W.  MR.;  HOWARD,  J. 

S.  MR.;  ISELIN,  S.  MR.;  JAGGARD,  M. 

F.  MR.;  JAMES,  J.  H.  MR.;  JIMENEZ,  F., 
THE  HONORABLE;  JOHNSON,  J.  L. 

MR. ;  JOHNSON,  S.  RADM;  JONES,  W. 
DR;  JUNKER,  B.  R.  DR.;  KARLE,  I.  DR.; 
KASKIN,  J.  D.  MR.;  KAY,  W.  MS.; 

KEEN,  S.  L.  MS.;  KEENEY,.C.  MS.; 
KISTLER,  M.  R.  MR.;  KLEINTOP,  M.  U. 

MS. ;  KRAMLICH,  R.  S.  LTGEN; 

KRASIK,  S.  A.  MS.;  KRUM,  R.  A.  MR.; 
KUNESH,  N.  J.  MR.;  and 

LAKE,  R.  BGEN;  LANDAU,  S.  P.  MR.; 
LANDAY,  W.  E.  RADM;  LAUX,  T.  E. 

MR. ;  LAWRENCE,  J.  P.  DR.;  LEACH,  R. 
A.  MR.;  LEDVINA,  T.  N.  MR.; 
LEFEBVRE,  P.  MK.;  LEGGIERI,  S.  R. 

MS. ;  LEIKACH,  K.  MR.;  LOCKLEAR,  S. 

J.  VADM;  LOFTUS,  J.  V.  MS.;  LONG,  L. 
MS.;  LUCCHINO,  C.  MS.;  LUNDBERG, 

D.  A.  MR.;  LUNNEY,  J.  E.  MR.; 
LUTTERLOH,  S.  MR.;  MAGLICH,  M.  F. 
MR.;  MAGNUS,  R.  LTGEN;  MAGUIRE, 
M.  M.  MS.;  MARSHALL,  J.  B.  MR.; 
MASCIARELLI,  J.  R.  MR.;  MCCARTHY, 

E.  MS.;  MCCARTHY,  J.  MR.; 
MCCORMACK,  JR.,  D.  F.  MR.;  MCCOY, 

K.  M.  RDML;  MCCURDY,  J.  MR.; 
MCGRATH,  M.  F.  MR.;  MCLAUGHLIN, 
P.  M.  MR.;  MCMAHON,  M.  RDML; 
MCMANAMON,  J.  P.  RDML;  MCNAIR, 

J.  W.  MR.;  MEADOWS,  L.  J.  MS.; 

MEEKS  JR.,  A.  W.  DR.;  MENG,  J.  C.  DR; 
MILLER,  C.  A.  MR.;  MITCHELL,  S.  E. 

MR. ;  MOLZAHN,  W.  R.  MR.; 
MONTGOMERY,  J.  A.  DR.;  MURRAY,  S. 

MS. ;  MUTH,  C.  C.  MS.;  NAVAS  JR.,  W. 
A.,  THE  HONORABLE;  NYALKO,  L.  J. 
MS.;  O’NEIL,  S.  M.  MR.;  PAOLETTI,  C. 
MR.;  PENN,  B.  J.,  THE  HONORABLE; 
PERSONS,  B.  J.  MR.;  PIC,  J.  E.  MR.; 
PIVIROTTO,  R.  R.  MR.;  PLUNKETT,  B. 

J.  MR.;  PUNDERSON,  J.  F.  MR.;  RAPS, 

S.  P.  MS.;  REEVES,  C.  R.  MR.;  REIST, 


J.  BGEN;  ROBERTS,  T.  MS.; 
RODRIGUEZ,  RDML;  ROLLOW,  T.  A. 

MR. ;  ROSENTHAL,  R.  J;  MR.; 

RYZEWIC,  W.  H.  MR.;  SANDEL,  E.  A. 

MS. ;  SANDERS,  D.  K.  MR.;  and 
SCHAEFER,  J.  C.  MR.; 

SCHREGARDUS,  D.  R.  MR.; 

SCHUETTE,  L.  DR;  SCOVEL,  G.  A.  MR.; 
SEE,  V.  RDML;  SHANNON,  W.  RDML; 
SHARP,  B.  A.  MR.;  SHEPHARD,  M.  R. 
MS.;  SIEL  JR.,  C.  R.  MR.;  SKINNER,  W. 
RDML;  SMERCHANSKY,  J.  H.  MR.; 
SMITH,  R.  F.  MR.;  SMITH,  R.  M.  MR.; 

•  SOLHAN,  G.  W.  MR.;  SOMOROFF,  A. 

R.  DR.;  SORENSON,  D.  CAPT;  SPANN, 

L.  H.  MR.;  STACKLEY,  S.  MR.; 
STEFFEE,  D.  P.  MR.;  STEWART,  P. 
CAPT;  STEWART,  V.  R.  BGEN; 
STILLER,  A.  F.  MS.;  SUMMERALL,  W. 
MR.;  TAMBURRINO,  P.  M.  MR.; 

TESCH,  T.  G.  MR.;  THACKRAH,  J.  MR.; 
THOMSEN,  J.  E.;  TIMME,  W.  G.  RDML; 
TOWNSEND,  D.  K.  MS.;  VOETSCH,  S. 

S.  RDML;  WALLS,  V.  J.  MR.;  WARD,  J-. 
D.  MR.;  WEDDEL,  D.  W.  MR.; 
WEYMAN,  A.  S.  MR.;  WHITTEMORE, 
A.  MS.;  WHITTMANN,  J.  MR.; 
WIERINGA,  J.  A.  RDML;  WILLIAMS,  W. 
LTGEN;  and  WOOD,  B.  H.  MR. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
LaToya  Bedgood,  Office  of  Civilian 
,  Human  Resources,  telephone  202-685- 
6659. 

Dated:  December  11,  2009. 

A.M.  Vallandingham, 

Lieutenant  Commander,  Judge  Advocate 
General’s  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  E9-30204  Filed  12-17-09;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Overview  Information; 
Indian  Education — Professional 
Development  Grants 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2010. 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number:  84.299B. 

Dates:  Applications  Available: 
December  18,  2009. 

Deadline  for  Transmittal  of 
Applications:  February  25,  2010. 

Deadline  for  Intergovernmental 
Review:  April  26,  2010. 

Full  Text  of  Announcement 

I.  Funding  Opportunity  Description 

Purpose  of  Program:  The  purposes  of 
the  Professional  Development  program 
are:  (1)  To  increase  the  number  of 
qualified  Indian  individuals  in 
professions  that  serve  Indians;  (2)  to 
provide  training  to  qualified  Indian 


individuals  to  become  teachers, 
administrators,  teacher  aides,  social 
workers,  and  ancillary  educational 
personnel;  and  (3)  to  improve  the  skills 
of  qualified  Indian  individuals  who 
serve  in  the  education  field.  Activities 
may  include,  but  are  not  limited  to, 
continuing  education  programs, 
symposia,  workshops,  conferences,  and 
direct  financial  support. 

Priorities:  This  competition  contains 
two  absolute  priorities  and  two 
competitive  preference  priorities.  In 
accordance  with  34  CFR  75.105(b)(2)(ii), 
the  absolute  priorities  are  from  the 
regulations  for  this  program  (34  CFR 
263.5(c)).  In  accordance  with  34  CFR 
75.105(b)(2)(ii)  and  (iv),  the  competitive 
preference  priorities  are  from  the 
regulations  for  this  program  (34  CFR 
263.5(a)  and  (b)). 

Absolute  Priorities:  For  FY  2010,  these 
priorities  are  absolute  priorities.  Under 
34  CFR  75.105(c)(3),  we  consider  only 
applications  that  meet  one  or  both  of  the 
following  priorities. 

These  priorities  are: 

Absolute  Priority  One — Pre-Service 
Training  for  Teachers: 

A  project  that  provides  support  and 
training  to  Indian  individuals  in 
completing  a  pre-service  education 
program  that  enables  these  individuals 
to  meet  the  requirements  for  full  State 
certification  or  licensure  as  a  teacher 
through — 

(i)  (A)  Training  that  leads  to  a 
bachelor’s  degree  in  education  before 
the  end  qf  the  award  period;  or 

(B)  For  States  allowing  a  degree  in  a 
specific  subject  area,  training  that  leads 
tg  a  bachelor’s  degree  in  the  subject  area 
so  long  as  the  training  meets  the 
requirements  for  full  State  teacher 
certification  or  licensure;  or 

(C)  Training  in  a  current  or  new 
specialized  teaching  assignment  that 
requires  at  least  a  bachelor’s  degree  and 
in  which  a  documented  teacher  shortage 
exists;  and 

(ii)  One-year  induction  services  after 
graduation,  certification,  or  licensure, 
provided  during  the  award  period  to 
graduates  of  the  pre-service  program 
while  they  are  completing  their  first 
year  of  work  in  local  educational 
agencies  (LEAs)  with  significant 
American  Indian  and  Alaska  Native 
student  populations. 

Note:  In  working  with  various  institutions 
of  higher  education  and  State  certification 
and  licensure  requirements,  we  have  found 
that  States  requiring  a  degree  in  a  specific 
subject  area  [e.g.,  specialty  areas  or  teaching 
at  the  secondary  level)  generally  require  a 
master’s  degree  or  cornpletioh  of  a  five-year 
program  before  an  individual  can  be  certified 
or  licensed  as  a  teacher.  Students  pursuing 
those  credentials  would  be  eligible  to 
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participate  so  long  as  their  training  meets  the 
requirements  for  full  State  certification  or 
licensure  as  a  teacher. 

Note:  We  clarify  that,  to  meet  the 
requirements  of  this  priority,  the  degree 
received  as  a  result  of  training  and  the  one 
year  of  induction  services  are  to  be 
completed  prior  to  the  end  of  the  award 
period. 

Absolute  Priority  Two — Pre-Service 
Administrator  training: 

A  project  that  provides — 

(1)  Support  and  training  to  Indian 
individuals  to  complete  a  master’s 
degree  in  education  administration  that 
is  provided  before  the  end  of  the  award 
period  and  that  allows  participants  to 
meet  the  requirements  for  State 
certification  or  licensure  as  an 
education  administrator;  and 

(2)  One  year  of  induction  services, 
during  the  award  period,  to  participants 
after  graduation,  certification,  or 
licensure,  while  they  are  completing 
their  first  year  of  work  as  administrators 
in  schools  with  a  significant  American 
Indian  and  Alaska  Native  student 
population. 

Note:  We  clarify  that,  to  meet  the 
requirements  of  this  priority,  the  degree 
received  as  a  result  of  training  and  the  one 
year  of  induction  services  are  to  be 
completed  prior  to  the  end  of  the  award 
period. 

Competitive  Preference  Priorities:  For 
FY  2010,  these  priorities  are  competitive 
preference  priorities.  Under  34  CFR 
75.105(c)(2)(i)  we  award  up  to  an 
additional  10  points  to  an  application, 
depending  on  how  well  the  application 
meets  one  or  both  of  these  priorities. 

These  priorities  are:  ^ 

Competitive  Preference  Priority  One: 

We  award  five  points  to  an 
application  submitted  by  an  Indian 
tribe,  Indian  organization,  or  Indian 
institution  of  higher  education  that  is 
eligible  to  participate  in  the  Professional 
Development  program.  A  consortium 
application  of  eligible  entities  that 
meets  the  requirements  of  34  CFR 
75.127  through  75.129  of  the  Education 
Department  General  Administraiive 
Regulations  (EDGAR)  and  includes  an 
Indian  tribe,  Indian  organization,  or 
Indian  institution  of  higher  education 
will  be  considered  eligible  to  receive  the 
five  competitive  preference  points.  The 
consortium  agreement,  signed  by  all 
parties,  must  be  submitted  with  the 
application  in  order  for  the  application 
to  be  considered  a  consortium 
application. 

Competitive  Preference  Priority  Two: 

We  award  five  points  to  an 
application  submitted  by  a  consortium 
of  eligible  applicants  that  includes  a 
tribal  college  or  university  and  that 


designates  that  tribal  college  or 
university  as  the  fiscal  agent  for  the 
application.  The  cpnsortium  application 
of  eligible  entities  must  rheet  the 
requirements  of  34-CFR  75.127  through 
75.129  of  EDGAR  to  be  eligible  to 
receive  the  five  competitive  preference 
points.  These  points  are  in  addition  to 
the  five  competitive  preference  points 
that  may  be  awarded  under  Competitive 
Preference  Priority  One.  The  consortium 
agree'ment,  signed  by  all  parties,  must  be 
submitted  with  the  application  in  order 
for  the  application  to  be  considered  a 
consortium  application. 

Program  Authority:  20  U.S.C.  7442. 

Applicable  Regulations:  (a)  EDGAR  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
84,  85.  86,  97.  98  and  99.  (b)  The 
regulations  for  this  program  in  34  CFR 
part  263. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$3,000,000  for  new  awards  for  this 
program  for  F,Y  2010.  The  actual  level 
of  funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards:  ' 
$125,000-3400,000. 

Estimated  Average  Size  of  Awards: 
$333,000. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $400,000  for  the  first,  second^ 
or  third  12-month  budget  periods.  The 
last  12-month  budget  period  of  a  48-  , 
month  award  will  be  limited  to 
induction  services  only,  at  a  cost  not  to 
exceed  $90,000.  The  Assistant  Secretary 
for  Elementary  and  Secondary 
Education  may  change  the  maximum 
amount  through  a  notice  published  in 
the  Federal  Register. 

Estimated  Number  of  Awards:  9. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  Eligible 
applicants  for  this  program  are 
institutions  of  higher  education, 
including  Indian  institutions  of  higher 
education:  State  educational  agencies 
(SEAs)  or  local  educational  agencies 


(LEAs)  in  consortium  with  an 
institution  of  higher  education;  Indian 
tribes  or  organizations  in  consortium 
with  an  institution  of  higher  education; 
and  Department  of  th^  Interior/Bureau 
of  Indian  Education-funded  schools  in 
consortium  with  an  institution  of  higher 
education.  LEAs  include  charter  schools 
that  are  considered  LEAs  under  State 
law. 

An  application  from  a  consortium  of 
eligible  entities  must  meet  the 
requirements  of  34  CFR  75.127  through 
75.129.  An  application  from  a 
consortium  of  eligible  entities  must 
submit  a  consortium  agreement,  sigaed 
by  all  parties,  with  the  application. 
Letters  of  support  do  not  meet  the 
requirement  for  a  consortium 
agreement. 

In  order  to  be  considered  an  eligible 
entity,  applicants,  including  institutions 
of  higher  education,  must  be  eligible  to 
provide  the  level  and  type  of  degree 
proposed  in  the  application  or  must 
apply  in  a  consortium  with  an 
institution  of  higher  education  that  is 
eligible  to  grant  the  target  degree. 

Applicants  applying  in  consortium 
with  or  as  an  “Indian  organization” 
must  demonstrate  eligibility  by  .showing 
how  the  “Indian  organization”  meets  all 
requirements  of  the  definition  in  34  GFR 
263.3. 

The  term  “Indian  institution  of  higher 
education”  means  an  accredited  college 
or  university  within  the  United  States 
cited  in  section  532  of  the  Equity  in 
Educational  Land-Grant  Status  Act  of 
1994  (7  U.S.C.  301  note),  any  other 
institution  that  qualifies  for  funding 
under  the  Tribally  Controlled  College  or 
University  Assistance  Act  of  1978  (25 
U.S.C.  1801  et  seq.],  and  Dine  College 
(formerly  Navajo  Community  College), 
authorized  in  the  Navajo  Community 
College  Assistance  Act  of  1978  (25- 
U.S.C.  640a  et  seq.). 

2.  Cost  Sharing  or  Matching:  This 
program  does  not  require  cost  sharing  or 
matching. 

3.  Other:  Projects  funded  under  this 
competition  are  encouraged  to  budget 
for  a  two-day  Project  Directors’  meeting 
in  Washington,  DC  during  each  year  of 
the  project  period.  In  addition,  the 
Department  strongly  encourages 
grantees  to  begin  to  provide  training  by 
January  2011. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Appjication 
Package:  You  can  obtain  an  application 
package  via  the  Internet  or  from  the 
Education  Publications  Center  (ED 
Pubs).  To  obtain  a  copy  via  the  Internet, 
use  the  following  address:  http:// 
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WWW. ed.gov/fund/gran  t/ apply/ 
grantapps/indexMtml. 

To  ootain  a  copy  from  ED  Pubs,  write, 
fax,  or  call  the  following:  Education 
Publications  Center.  P-O.  Box  1398, 
Jessup,  MD  20794-1398.  Telephone,  toll 
free:  1-877-433-7827.  FAX:  (301)  470- 
1244. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  calf,  toll  free: 
1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  http://www.ed.gov/pubs/ 
edpubs.html  or  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this  program  or 
competition  as  follows:  CFDA  number 
84.2998. 

.  Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  person  listed 
under  Accessible  Format  in  section  VIII 
of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
program. 

Page  Ldmit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  application  narrative  to  no 
more  than  35  pages,  using  the  following 
standards: 

•  A  page  is  8.5”  X  11”,  on  one  side  . 
only,  with  1”  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point  or . 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Use  one  of  the  following  fonts:  ' 
Times  New  Roman,  Courier,  Courier 
New,  or  Arial.  An  application  submitted 
in  any  other  font  (including  Times" 
Roman  or  Arial  Narrow)  will  not  be 
accepted. 

Tbe  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-page  abstract, 
table  of  contents,  the  resumes,  the 
bibliography,  or  the  letters  of  support. 
However,  the  page  limit  does  apply  to 
all  of  the  application  narrative  section. 

We  will  reject  your  application  if  you 
exceed  the  page  limit;  or  if  you  apply 


other  standards  and  exceed  the 
equivalent  of  the  page  limit. 

3.  Submission  Dates  atid  Times: 

Applications  Available:  December  18, 

2009. 

Deadline  for  Transmittal  of 
Applications:  February  25,  2009. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Electronic  Grant 
Application  System  (e-Application) 
accessible  through  the  Department’^ 
e-Grants  site.  For  information  (including 
dates  and  times)  about  how  to  submit 
your  application  electronically,  or  in 
paper  format  by  mail  or  hand  delivery 
if  you  qualify  for  an  exception  to  the 
electronic  submission  requirement, 
please  refer  to  section  IV.  6.  Other 
Submission  Requirements  of  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  of  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  "all  other 
requirements  and  limitations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review;  April  19,  2010. 

4.  Intergovernmental  Review:  This 
program  is  subject  to  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
program. 

-  5.  Funding  Restrictions:  Under  34 
CFR  263.4,  a.project  funded  under  this 
program  may  include,  as  training  costs, 
assistance  to  either  fully  finance  a 
student’s  educational  expenses  or 
supplement  other  financial  aid  for 
meeting  a  student’s  educational 
expenses.  For  the  payment  of  stipends 
to  project  participants  receiving 
training,  the  Secretary  expects  to  set  the 
stipend  maximum  at  $1,800  per  month 
for  full-time  students  and  provide  for  a 
$300  allowance  per  month  per 
dependent  during  an  academic  term. 
The  terms  “stipend,”  “full-time 
student,”  and  “dependent  allowance” 
are  defined  in  34  CFR  263.3.  Stipends 
may  be  paid  only  to  full-time  students. 

We  reference  additional  regulations 
outlining  funding  restrictions  in  the 
Applicable  Regulations  section  of  this 
notice. 


6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications. 

Applications  for  grants  under  th6 
Professional  Development  Program — 
CFDA  Number  84.299B  must  be 
submitted  electronically  using 
e-Application,  accessible  through  the 
Department’s  e-Grants  Web  site  at: 
http :/ /e-gran  ts.  ed.gov. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

While  completing  your  electronic 
application,  you  will  be  entering  data 
online  that  will  be  saved  into  a 
database.  You  may  not  e-mail  an 
electronic  copy  of  a  grant  application  to 
us. 

Please  note  the  following: 

•  You  must  complete  the  electronic 
submission  of  your  grant  application  by 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 
E-Application  will  not  accept  an 
application  for  this  competition  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  application 
process. 

•  The  hours  of  operation  of  the 
e-Grants  Web  site  are  6:00  a.m.  Monday 
until  7:00  p.m.  Wednesday;  and 

6:00  a.m.  Thursday  until  8:00  p.m. 
Sunday,  Washington,  DC  time.  Please 
note  that,  because  of  maintenance,  the 
system  is  unavailable  between  8:00  p.m. 
on  Sundays  and  6:00  a.m.  on  Mondays, 
and  between  7:00  p.m.  on  Wednesdays 
and  6:00  a.m.  on  Thursdays, 
Washington,  DC  time.  Any  ' 
modifications  to  these  hours  are  posted 
on  the  e-Grants  Web  site. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
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elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  The  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 
.You  must  attach  any  narrative  sections 
of  your  application  as  files  in  a  .DOC 
(document),  .RTF  (rich  text),  or  .PDF 
(Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 
file  types  specified  in  this  paragraph  or 
submit  a  password  protected  file,  we 
will  not  review  that  material. 

•  Your  electronic  application  must 
comply  with  any  page  limit 
requirements  described  in  this  notice. 

•  Prior  to  submitting  your  electronic 
application,  you  may  wish  to  print  a 
copy  of  it  for  your  records. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgment  that  will 
include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  SF  424  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  SF  424  from  e- Application. 

(2)  The  applicant’s  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/Avyard  number  in  the 
upper  right  hand  corner  of  the  hard¬ 
copy  signature  page  of  the  SF  424. 

(4)  Fax  the  signed  SF  424  to  the 
Application  Control  Center  at  (202) 
245-6272. 

•  We  may  request  that  you  provide  us 
original  signatures  on  other  forms  at  a 
later  date. 

Application  Deadline  Date  Extension 
in  Case  of  e-AppIication  Unavailability: 
If  you  are  prevented  from  electronically 
submitting  your  application  on  the 
application  deadline  date  because  e- 
Application  is  unavailable,  we  will 
grant  you  an  extension  of  one  business 
day  to  enable  you  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  We  will  grant  this 
extension  if — 

(1)  You  are  a  registered  user  of  e- 
Application  and  you  have  initiated  an 
electronic  application  for  this 
competition:  and 

(2)  (a)  E-Application  is  unavailable 
for  60  minutes  or  more  between  the 
hours  of  8:30  a.m.  and  3:30  p.m., 
Washington,  DC  time,  on  the 
application  deadline  date;  or 


(b)  E-Application  is  unavailable  for 
any  period  of  time  between  3:30  p.m. 
and  4:30:00  p.m.,  Washington,  DC  time, 
on  the  application  deadline  date. 

We  must  acknowledge  and  confirm 
these  periods  of  unavailability  before 
granting  you  an  extension.  To  request 
this  extension  or  to  confirm  our 
acknowledgment  of  any  system 
unavailability,  you  may  contact  either 
(1)  the  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  (see  VII.  Agency  Contact)  or  (2)’ 
the  e-jGrants  help  desk  at  1-888-336- 
8930.  If  e-Application  is  unavailable 
due  to  technical  problems  with  the' 
system  and,  therefore,  the  application 
deadline  is  extended,  an  e-mail  will  be 
sent  to  all  registered  users  who  have 
initiated  an  e-Application.  Extensions 
referred  to  in  this  section  apply  only  to 
the  unavailability  of  e-Application. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
e-Application  because — 

•  You  do  not  have  access  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  e- 
Application;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevents  you  from  using  the 
Internet  to  submit  your  application.  If 
you  mail  your  written  statement  to  the 
Department,  it  must  be  postmarked  no 
later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Lana  Shaughnessy,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3E231,  Washington, 
DC  20202.  FAX:  (202)  260-7779. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 


must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  following  address: 

U.S.  Department  of  Education, 
Application  Control  Center, 

Attention:  (CFDA  Number  84.299B) 

LBJ  Basement  Level  1,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
4i260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S.  . 
Postal  Service., 

(3)  A  dated  s(;iipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary,  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application,  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address: 

U.S.  Department  of  Education, 
Application  Control  Center, 

Attention:  (CFDA  Number  84.299B) 
550  12th  Street,  SW.,  Room  7041, 
Potomac  Center  Plaza,  Washington, 
DC  20202-4260. 

The  Application  Control  Center  , 
accepts  hand  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of 
Paper  Applications:  If  you  mail  or  hand 
deliver  your  application  to  the 
Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  11  of  the  SF  424 
the  CFDA  number,  including  suffix 
letter,  if  any,  of  the  competition  under 
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which  you  are  submitting  your 
application;  and 

(2)  The  Application  Control  Center 
will  mail  to  you  a  notification  of  receipt 
of  your  grant  application.  If  you  do  not 
receive  this  grant  notification  within  15 
business  days  from  the  application 
deadline  date,  you  should  call  the  U.S. 
Department  of  Education  Application 
Control  Center  at  (202)  245-6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  ft-om  34 
CFR  263.6  and  are  listed  in  the 
application  package. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Aw^ard  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of.your  binding 
commitments  under  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  directed  by 
the  Secretary  under  34  CFR  75.118.  The* 
Secretary  may  also  require  more 
frequent  performance  reports  under  34 
CFR  75.720(c).  For  specific 
requirements  on  reporting,  please  go  to 
b  ttp://  WWW. ed.gov/ fun  d/gran  t /apply/ 
appforms/appforms.html. 

4.  Performance  Measures:  The 
Secretary  has  established  the  following  . 
key  performance  measures  for  assessing 
the  effectiveness  of  the  Professional 
Development  program:  (1)  The 
percentage  of  participants  in 
administrator  preparation  projects  who 
become  principals,  vice  principals,  or 
other  school  administrators  in  LEAs  that 
enroll  five  percent  or  more  American 
Indian  and  Alaska  Native  students;  (2) 
the  percentage  of  participants  in  teacher 


preparation  projects  who  become 
teachers  in  LEAs  that  enroll  five  percent 
or  more  American  Indian  and  Alaska 
Native  students;  (3)  the  percentage  of 
program  participants  who  meet  the 
definition  of  “Highly  Qualified”  in 
section  9101(23)  of  the  ESEA;  (4)  the 
percentage  of  program  participants  who 
complete  their  service  requirement  on 
schedule;  (5)  the  cost  per  individual 
who  successfully  completes  an 
administrator  preparation  program,- 
takes  a  position  in  an  LEA  with  a 
significant  American  Indian  and  Alaska 
Native  student  population,  and 
completes  the  service  requirement  in 
that  LEA;  and  (6)  the  cost  per  individual 
who  successfully  completes  a  teacher 
preparation  program,  takes  a  position  in 
an  LEA  with  a  significant  American 
Indian  and  Alaska  Native  student 
population,  and  completes  the  service 
requirement  in  that  LEA. 

We  encourage  applicants  to 
demonstrate  a  strong  capacity  to  provide 
reliable  data  on  these  measures  in  their 
responses  to  the  selection  criteria 
“Quality  of  project  services”  and 
“Quality  of  the  project  evaluation.” 

All  grantees  will  be  expected  to 
submit,  as  part  of  their  performance 
report,  information  with  respect  to  these 
performance  measures. 

VII.  Agency  Contact 

For  further  information  contact:  Lana 
Shaughnessy,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3E231,  Washington,  DC  20202- 
6335.  Telephone:  (202)  205-2528  mail 
to;  or  by  e-mail; 
Lana.Shaughnessy@ed.gov. 

If  you  use  a  TDD,  call  the  Federal 
Relay  Service,  toll  free,  at  1-800-877- 
8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g.  bfaille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  section  VII  of 
this  notice.  * 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister.  To  use  PDF  you  must  have 
Adobe  Acrobat  Reader,  which  is 
available  free  at  this  site. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 


Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the 
Code  of  Federal  Regulations  is  available 
on  GPO  Access  at:  http:// 
www.gpoaccess.gov/nara/index.htmI. 

Dated :December  15,  2009. 

Thelma  Melendez  de  Santa  Ana, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[FR  Doc.  E9-30201  Filed  12-1J-09;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR) — 
Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program — 
Rehabilitation  Research  and  Training 
Centers  (RRTCs) — Individual-Level 
Characteristics  Related  to  Employment 
Among  Individuals  With  Disabilities 

agency:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  proposed  priority. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  84.133B-1. 
SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  proposes  a  funding  priority  for 
the  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
administered  by  NIDRR.  Specifically, 
this  notice  proposes  a  priority  for  an 
RRTC.  The  Assistant  Secretary  may  use 
this  priority  for  competitions  in  fiscal 
year  (FYJ  2010  and  later  years.  We  take  . 
this  action  to  focus  research  attention  on 
areas  of  national  need.  We  intend  this 
priority  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

DATES:  We  musl  receive  your  comments 
on  or  before  January  19,  2010. 
ADDRESSES:  Address  all  comments  about 
this  notice  to  Donna  Nangle,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  6029,  Potomac 
Center  Plaza  (PCP),  Washington,  DC 
20202-2700. 

If  you  prefer  to  send  your  comments 
by  e-mail,  use  the  following  address: 
donna.nangIe@ed.gov.  You  must 
include  the  term  “Proposed  Priority  for 
an  RRTC  on  Individual-Level 
Characteristics  Related  to  Employment 
Aihong  Individuals  with  Disabilities”  in 
the  subject  line  of  your  electronic 
message. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle.  Telephone:  (202)  245- 
7462  or  by  e-mail: 
donna.nangIe@ed.gov. 


Federal  Register/ Vol.  74,  No.  242 /Friday,  December  18,  2009 /Notices 


67187 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  call  the 
Federal  Relay  Service  (FRS),  toll  free,  at 
1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  priority  is  in  concert 
with  NIDRR’s  Final  Long-Range  Plan  for 
FY  2005-2009  (Plan).  The  Plan,  which 
was  published  in  the  Federal  Register 
on  February  15,  2006  (71  FR  8165),  can 
be  accessed  on  the  Internet  at  the 
following  site:  http://www.ed.gov/ 
about/offices/Iist/osers/nidrr/ 
policy.html. 

Through  the  implementation  of  the 
Plan,  NIDRR  seeks  to:  (1)  Improve  the 
quality  Emd  utility  of  disability  and 
rehabilitation  research;  (2)  foster  an 
exchange  of  expertise,  information,  and 
training  to  facilitate  the  advancement  of 
knowledge  and  understanding  of  the 
unique  needs  of  traditionally 
underserved  populations;  (3)  determine 
best  strategies  and  programs  to  improve 
rehabilitation  outcomes  for  underserved 
populations;  (4)  identify  research  gaps; 
(5)  identify  mechanisms  of  integrating 
research  and  practice;  and  (6) 
disseminate  hndings. 

This  notice  proposes  a  priority  that 
NIDRR  intends  to  use  for  RRTC 
competitions  in  FY  2010  and  possibly 
later  years.  However,  nothing  precludes 
NIDRR  from  publishing  additional  • 
priorities,  if  needed.  Furthermore, 

NIDRR  is  under  no  obligation  to  make  ‘ 
an  award  for  this  priprity.  The  decision 
to  make  an  award  will  be  based  on  the 
quality  of  applications  received  and 
available  funding. 

Invitation  to  Comment:  We  invite  you 
to  submit  comments  regarding  this 
notice.  To  ensure  that  your  comments 
have  maximum  effect  in  developing  the 
notice  of  final  priority,  we  urge  you  to 
clearly  identify  the  specific  topic  that 
each  comment  addresses. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden  that  might  result  from 
this  proposed  priority.  Please  let  us 
know  of  any  further  ways  we  could 
reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 
effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  notice  in  room  6029,  550  12th 
Street,  SW.,  PCP,  Washington,  DC 
between  the  hours-of  8:30  a.m.  and  4:00 
p.m.,  Washington,  DC,  time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assistance  to  Individuals  with 
Disabilities  in  Reviewing  the 


Rulemaking  Record:  On  request  we  will 
provide  an  appropriate  accommodation 
or  auxiliary  aid  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulem^ing 
record  for  this  notice.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
accommodation  or  auxiliary  aid,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Purpose  of  Program:  The  purpose  of 
the  RRTC  program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973,  as 
amended,  through  advanced  research, 
training,  technical  assistance,  and 
dissemination  activities  in  general 
problem  areas,  as  specified  by  NIDRR. 
Such  activities  are  designed  to  benefit 
rehabilitation  service  providers, 
individuals  with  disabilities,  and  the 
family  members  or  other  authorized 
representatives  of  individuals  with 
disabilities.  In  addition,  NIDRR  intends 
to  require  all  RRTC  applicants  to  meet 
the  requirements  of  the  General 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  Requirements  priority 
that  it  published  in  a  notice  of  final 
priorities  in  the  Federal  Register  on 
February  1,  2008  (72  FR  6132). 
Additional  information  on  the  RRTC 
program  can  be  found  at:  http:// 
www.ed.gov/rschstat/research/pubs/res- 
program.htmltfRRTC. 

Statutory  and  Regulatory  Requirements 
ofRRTCs 

RRTCs  must — 

•  Carry  out  coordinated  advanced 
programs  of  rehabilitation  research: 

•  Provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  help  rehabilitation 
personnel  more  effectively  provide 
rehabilitation  services  to  individuals 
with  dis'abilities; 

•  Provide  technical  assistance  to 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Disseminate  informational  materials 
to  individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties;  and 

•  Serve  as  centers  of  national 
excellence  in  rehabilitation  research  for 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties. 

Applicants  for  RRTC  grants  must  also 
demonstrate  in  their  applications  how 
they  will  address,  in  whole  or  in  part, 
the  needs  of  individuals  with 
disabilities  from  minority  backgrounds. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 


Applicable  Program  Regulations:  34 
CFR  part  350. 

Proposed  Priority 

This  notice  contains  one  proposed 
priority. 

Individual-Level  Characteristics 
Related  to  Employment  Among  . 
Individuals  with  Disabilities 

Background:  Individuals  with  ' 
disabilities  experience  lower  rates  of 
employment  than  those  without 
disabilities,  and  the  disparity  in 
employment  rates  is  seen  across  all 
sociodemographic  groups  (Steinmetz, 
2006;  U.S.  Census  Bureau,  2006;  U.S, 
Department  of  Labor,  2009).  This 
disparity  in  employment  outcomes  also 
extends  to  other  aspects  of  employment, 
such  as  monthly  earnings  and  hourly 
wages  (Ozawa  &  Yeo,  2006). 

Individuals  with  disabilities  are  a 
heterogeneous  group  and  employment- 
related  outcomes  for  people  with 
disabilities  appear  to  be  associated  with 
individual-level  characteristics,  such  as 
severity  of  di’sability  and 
sociodemographic  characteristics  (Crisp, 
2005;  Ozawa  &  Yeo,  2006).  Many 
studies  of  individual-level 
characteristics  and  employment-related 
outcomes  of  individuals  with 
disabilities  have  been  based  on  samples 
of  individuals  with  a  specific  disabling 
condition  such  as  spinal  cord  injury, 
making  it  difficult  to  generalize  findings 
across  disability  types  (Krause,  2003; 
Krause  &  Terza,  2006;  Phillips  & 
Stuifbergen,  2006;  Walker  et  ah,  2006). 

In  the  few  studies  that  have  used 
samples  of-individuals  with  a  variety  of 
disabilities,  disparities  in  employment 
outcomes  across  subpopulations  of 
individuals  with  disabilities  appear  to 
be  defined  by  the  characteristics  of  the 
individual’s  disability  or 
sociodemographic  group.  For  example, 
the  likelihood  of  poor  employment 
outcomes  tends  to  increase  with  severity 
of  disability  (Crisp,  2005;  Meade  et  al., 
2004;  Ozawa  &  Yeo,  2006;  Phillips  & 
^tuifbergen,  2006;  Walker  et  al.,  2006). 
In  addition,  poorer  employment 
outcomes  are  associated  with  being  a 
member  of  a  minority  race  or  ethnic 
group  or  being  less  well  educated 
(Crisp,  2005;  Krause  &  Terza,  2006; 
Ozawa  &  Yeo,  2006;  Randolph  & 
Andresen,  2004). 

More  systematic  analyses  of  cross¬ 
disability  data  are  needed  to  examine 
the  associations  among  disability  and 
sociodemographic  characteristics  and 
employment-related  outcomes  in  order 
to  identify  those  subpopulations  of 
individuals  with  disabilities  who  are 
most  at  risk  for  poor  employment 
outcomes.  In  addition,  there  is  a  need 
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for  further  information  about  the 
barriers  to,  and  facilitators  of, 
employment  for  specific 
subpopulations,  which  Can  be  used  to 
design  interventions  to  improve  the 
employment  outcomes  of  members  of 
these  specific  subpopulations. 
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Proposed  Priority:  The.Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  proposes  a 
priority  for  a  Rehabilitation  Research 
and  Training  Center  (RRTC)  on 
Individual-Level  Characteristics  Related 
to  Employment  Among  Individuals  with 
Disabilities.  This  RRTC  must  identify 
subpopulations  of  individuals  with 
disabilities  who  are  at  risk  of  poor 
employment  outcomes,  and  document 
the  barriers  to,  and  facilitators  of. 


employment  that  these  subgroups 
experience.  This  new  knowledge  is 
intended  to  serve  as  a  foundation  for 
future  interventions  research  that  will 
target  those  who  are  most  at  risk  of  poor 
employment  outcomes.  The  RRTC  must 
be  designed  to  contribute  to  the 
following  outcomes: 

(a)  A  synthesis  of  available  knowledge 
about  employment  disparities  among 
subpopulations  of  individuals  with 
disabilities.  The  RRTC  must  contribute 
to  this  outcome  by  conducting  a  review 
and  synthesis  of  existing  research  on 
individual-level  characteristics  related 
to  successful  and  poor  employment 
outcomes  among  individuals  with 
disabilities.  Such  individual-level 
characteristics  may  include,  but  are  not 
limited  to  the  following:  disabling 
condition,  severity  of  disability,  age, 
gender,  race,  ethnicity,  socioeconomic 
status,  education  level,  and  urban/rural 
status.  Successful  and  poor  employment 
outcomes  may  be  measured  by  the 
following  indicators:  an  individual’s 
employment  status  (e.g.,  employed, 
unemployed,  underemployed),  income, 
and  job  retention  or  promotion.  The 
RRTC  must  complete  this  activity  by  the 
end  of  the  first  year  of  the  grant. 

(b)  New  knowledge  about  the 
individual-level  characteristics  that  are 
most  strongly  associated  with 
employment-related  outcome  variables 
among  individuals  with  disabilities.  The 
RRTC  must  contribute  to  this  outcome 
by  conducting  research  on  the  extent  to 
which  employment  of  individuals  with 
disabilities  is  related  to  individual-level 
characteristics.  This  research  must 
include,  but  is  not  limited  to, 
multivariate  analyses  of  existing 
national  datasets.  Analyses  of  existing 
data  must  examine  possible  variations 
of  employment,  including  full-  or  part- 
time  work,  self-employment,  and 
industry  sector.  The  RRTC  must 
complete  this  activity  by  the  end  of  the 
second  year  of  the  grant. 

(c)  New  knowledge  of  the 
employment  experiences  of  individuals 
who  are  at  risk  of  poor  employment 
outcomes.  The  RRTC  must  contribute  to 
this  outcome  by  collecting  and 
analyzing  information  from  members  of 
subpopulations  identified  under 
paragraphs  (a)  and  (b)  of  this  priority. 
The  RRTC  must  collect' individual-level 
data  about  the  barriers  to,  and 
facilitators  of,  employment  that 
members  of  these  subpopulations  have 
experienced  (e.g.,  the  availability  of 
transportation  to  and  from  work,  social 
support,  workplace  accommodations, 
and  employer  practices). 

(d)  Increased  incorporation  of 
disability  and  employment  research 
findings  into  practice  or  policy.  The 


RRTC  must  contribute  to  this  outcome 
by: 

(1)  Collaborating  with  stakeholder 
groups  to  develop,  evaluate,  or 
implement  strategies  to  promote 
utilization  of  the  RRTC’s  research 
findings. 

(2)  Conducting  training  and 
dissemination  activities  to  facilitate  the 
utilization  of  the  RRTC’s  research 
findings  by  individuals  with 
disabilities,  employers,  policymakers, 
and  State  vocational  rehabilitation 
agencies. 

In  addition,  this  RRTC  must 
collaborate  with  relevant  Rehabilitation 
Services  Administration  grantees,  such 
as  the  10  regional  Technical  Assistance 
and  Continuing  Education  projects. 

Types  of  Priorities:  When  inviting 
applications  for  a  competition  using  one 
or  more  priorities,  we  designate  the  type 
of  each  priority  as  absolute,  competitive 
preference,  or  invitational  through  a 
notice  the  Federal  Register.  The  effect 
of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 

Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  (1)  awarding  additional 
points,  depending  on  the  extent  to 
which  the  application  meets  the  priority 
(34  CFR  75.105(c)(2)(i)):  or  (2)  selecting 
an  application  that  meets  the  priority 
over  an  application  of  comparable  merit 
that  does. not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
priority.  However,  we  do  not  give  an 
application  that  meets  the  priority  a 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Final  Priority:  We  will  announce  the 
final  priority  in  a  notice  in  the  Federal 
Register.  We  will  determine  the  final 
priority  after  considering  responses  to 
this  notice  and  other  information 
available  to  the  Department.,  This  notice 
does  not  preclude  us  from  proposing 
additional  priorities,  requirements, 
definitions,  or  selection  criteria,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  priority,  we  invite  applications 
through  a  notice  in  the  Federal  Register. 

Executive  Order  12866:  This  notice 
has  been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
proposed  regulatory  action. 
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The  potential  costs  associated  with 
this  proposed  regulatory  action  are 
those  resulting  from  statutory 
requirements  and  those  we  have 
determined  as  necessary  for 
administering  this  program  effectively 
and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  proposed  regulatory 
action,  we  have  determined  that  the 
benefits  of  the  proposed  priority  justify 
the  costs. 

Discussion  of  Costs  and  Benefits:  The 
benefits  of  the  Disability  and 
Rehabilitation  Research  Projects  and 
Centers  Programs  have  been  well 
established  over  the  years  in  that  similar 
projects  have  been  completed 
successfully.  This  proposed  priority  will 
generate  new  knowledge  through 
research  and  development. 

Another  benefit  of  this  proposed 
priority  is  that  the  establishment  of  a 
new  RRTC  will  improve  the  lives  of 
individuals  with  disabilities.  The  new 
RRTC  will  disseminate  and  promote  the 
use  of  new  information  that  will 
improve  the  options  for  individuals 
with  disabilities  to  obtain,  retain,  and 
advance  in  employment. 

Intergovernmental  Review:  This 
program  is  not  subject  to  Executive  . 
Order  12372  and  the  regulations  in  34 
CFR  part  79. 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document  in 
an  accessible  format  (e.g.,  braille,  large 
print;  audiotape,  or  computef  diskette) 
on  request  to  the  program  contact 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site. 

Note:  The  official  version  qf  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  December  15,  2009. 

Alexa  Posny, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

IFR  Doc.  E9-30188  Filed  12-17-09;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Modifications  to  the 
Preferred  Alternatives  for  Tank  Waste 
Treatment  and  Disposal  of  Off  Site 
Waste  in  the  Draft  Tank  Closure  and 
Waste  Management  Environmental 
Impact  Statement  for  the  Hanford  Site, 
Richland,  WA 

agency:  Department  of  Energy. 

ACTION:  Modification  of  Preferred 
Alternatives. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  is  modifying  its  preferred 
alternatives  for  tank  waste  treatment 
and  also  for  disposal  of  off-site  waste  in 
the  Draft  Tank  Closure  and  Waste 
Management  Environmental  Impact 
Statement  for  the  Hanford  Site, 

Richland,  Washington  (Draft  EIS,  DOE/ 
EIS— 00391),  made  available  for  public 
comment  on  October  30,  2009  (74  FR 
56194).  This  Draft  EIS  has  been 
prepared  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  its  implementing 
regulations.  The  public  comment  period 
for  the  Draft  EIS  extends  to  March  19, 
2010. 

In  this  Draft  EIS,  DOE  analyzed,  as  a 
reasonable  alternative,  treating  and 
sending  waste  from  specific  tanks  to  the 
Waste  Isolation  Pilot  Plant  (WIPP),  in 
Carlsbad,  New  Mexico,  as  mixed 
transuranic  (TRU)  waste.  DOE  is  now 
expressing  its  preference  that  no 
Hanford  tank  wastes  would  be  shipped 
to  WIPP.  These  wastes  would  be 
retrie^^ed  and  treated  in  the  Waste 
Treatment  Plant  (WTP)  being 
constructed  at  Hanford.  The  State  of 
Washington  Department  of  Ecology 
(Ecology),  a  cooperating  agency  on  the 
EIS,  has  revised  its  Foreword  to  the 
Draft  EIS  in  response  to  this 
modification  to  the  preferred  alternative 
for  tank  waste.  That  revision  can  be 
found  under  SUPPLEMENTARY 
INFORMATION. 

In  addition,  consistent  with  DOE’s 
preference  regarding  receipt  at  Hanford 
of  off-site  low-level  radioactive  waste 
(LEW)  and  low-level  mixed  waste 
(MLLW),  DOE  would  not  ship  Greater- 
Than-Class-C  (GTCC)  LEW  to  Hanford  at 
least  until  the  WTP  is  operational  (DOE 
is  analyzing  disposal  of  GTCC  EEW  in 
a  separate  EIS). 

ADDRESSES:  The  Draft  EIS  is  available 
electronically  through,  and  written 
comments  can  be  submitted  at, 
TC6'WMEIS@saic.com,  or  by  faxing  to 
(1-888)  785-28B5.  Paper  copies  may  be 
obtained  by  request  to  the  EIS  website 
or  by  contacting:  Mary  Beth  Burandt, 
Document  Manager,  TC  &  WM  EIS 
comments.  Office  of  River  Protection, 


P.O.  Box  1178,  Richland,  Washington 
99352. 

The  Draft  EIS  is  also  available  at 
DOE’s  NEPA  Web  site  at  http:// 
ivww.gc.energy.gov/nepa. 

Written  comments  may  be  mailed  to 
the  document  manager  at  the  address 
above.  Further,  DOE  will  accept  oral  as 
well  as  written  comments  on  the  Draft 
EIS  during  public  hearings  to  be 
announced  soon  in  the  Federal  Register 
and  local  media. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  Draft  EIS, 
contact  Ms.  Burandt  at  the  address 
above  or  by  telephone,  at  (1-888)  829- 
6347.  For  further  information  on  DOfe’s 
NEPA  process;  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  Office  of 
General  Counsel,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0103, 
Telephone:  (202)  586-4600,  or  leave  a 
message  at  (800)  472-2756. 

Further  information  on  the  Draft  EIS 
is  also  available  through  the  Hanford 
Web  site  at:  http://wHW.hanford.gov/ 
orp. 

SUPPLEMENTARY  INFORMATION:  The  Draft 
Tank  Closure  and  Waste  Management 
Environmental  Impact  Statement  has 
been  prepared  iu  accordance  with  NEPA 
and  its  implementing  regulations.  The 
Draft  EIS  analyzes  alternatives  for 
proposed  actions  in  three  major  areas 
related  to  the  cleanup  of  the  Hanford 
Site.  These  are:  (1)  Retrieving  and 
treating  radioactive  waste  from  177 
underground  storage  tanks  at  Hanford 
and  closure  of  the  149  single-shell 
tanks;  (2)  decommissioning  of  the  Fast 
Flux  Test  Facility,  a  nuclear  test  reactor, 
and  its  auxiliary  facilities;  and  (3) 
continued  and  expanded  solid  waste 
management  operations  on  site, 
including  the  disposal  of  Hanford’s 
EEW  and  MEEW,  and  limited  volumes 
of  EEW  and  MEEW  from  other  DOE 
sites.  The  Draft  EIS  also  analyzes  no 
action  alternatives  for  each  of  the  three 
types  of  proposed  actions  as  required 
under  NEPA  for  use  as  a  basis  for 
comparison  of  the  alternatives.  . 

In  the  Draft  EIS,  DOE  narrowed  its 
range  of  preferred  alternatives  to  five 
(Section  S.7.1  of  the  Summary  and 
Section  2.12  of  the  main  volume).  Three 
of  these  alternatives  contain  options  for 
treating  the  waste  from  specific  tanks  as 
mixed  TRU  waste  (approximately  3 
million  gallons)  that  would  be  prepared 
as  necessary  and  shipped  to  WIPP  for 
disposal.  Based  on  further 
consideration,  DOE  has  concluded  that 
its  preference  is  to  manage  the  waste 
from  these  tanks  by  treating  it  through 
the  WTP  currently  under  construction 
as  either  high-level  waste  or  low-activity 
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waste  as  would  be  the  case  with  the 
other  waste  to  be  treated  in  each 
alternative;  it  would  thus  not  be 
shipped  to  WIPP  for  disposal.  Ecology, 
a  cooperating  agency  on  this  EIS,  has 
requested  the  following  modification  to 
its  Foreword  in  response  to  that  change: 

Ecology  acknowledges  that 
subsequent  to  publishing  the  draft  EIS, 
DOE  has  revised  its  preferred  alternative 
to  propose  that  waste  from  specific 
Hanford  tanks  containing  what  DOE 
believes  might  be  mixed  TRU  waste  be 
treated  at  Hanford  through  the  WTP.  • 
This  change  does  not  alter  Ecology’s 
expectations  concerning  this  waste. 
Because  Ecology  has  had,  and  continues 
to  have,  legal  and  technical  concerns 
with  any  Hanford  tank  waste  being 
classified  as  mixed  TRU  waste.  Ecology 
has  always  assumed  that  the  waste 
would  be  treated  at  Hanford  through  the 
WTP.  Ecology  expects  that  the  end  date 
for  completing  treatment  of  Hanford’s 
tank  waste  will  not  be  altered  by 
treating  the  waste  from  these  specific 
tanks  through  the  WTP. 

Regarding  DOE’s  preferred  alternative 
for  waste  management,  (Section  S.7.3  of 
the  Summary  and  Section  2.12  of  the 
main  volume)  DOE  would  not  send 
LLW  and  MLLW  from  other  DOE  sites 
to  Hanford  for  disposal  (with  some 
limited  specific  exceptions)  at  least 
until  the  WTP  is  operational,  consistent 
with  DOE’s  proposed  settlement 
agreement  with  the  State  of  Washington. 
Off-site  waste  would  be  addressed  after 
the  WTP  is  operational  subject  to 
appropriate  I^PA  review.  Although  the 
Draft  EIS  considers  the  cumulative 
impacts  of  the  potential  receipt  of  GT(X 
LLW  at  Hanford,  DOE  is  preparing  a 
separate  EIS  on  GTCC  LLW  disposition. 
However,  similar  to  its  preference 
regarding  the  importation  of  LLW  and 
MLLW,  DOE  announces  that  it  does  not 
prefer  to  import  GTCC  LLW  to  Hanford 
at  least  until  the  WTP  is  operational. 

Issued  in  Washington,  DC,  on  December  * 
10,  2009. 

Ines  R.  Triay, 

Assistant  Secretary  for  Environmental 
Management. 

(FR  Doc.  E9-30173  Filed  12-17-09;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This- notice  announces  a 
meeting  of  the  Environmental 


Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  86  Stat. 
770)  requires  that  public  notice  of  this 
meeting  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  January  13,  2010,  6 
p.m. 

ADDRESSES:  DOE  Information  Center, 

475  Oak  Ridge  Turnpike,  Oak  Ridge, 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  J.  Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  P.O.  Box  2001,  EM- 
90,  Oak  Ridge,  TN  37831.  Phone  (865) 
576-4025;  Fax  (865)  576-2347  or  e-mail: 
haIseypj@oro.doe.gov  or  check  the  Web 
site  at  http://www.oakridge.doe.gov/em/ 
ssab. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Technetium-99 
Contamination  in  the  K-25  Building  at 
the  East  Tennessee  Technology  Park. 

Public  Participation:  The  EM  SSAB, 
Oak  Ridge,  welcomes  the  attendance  of 
the  public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please-contact  Patricia  J. 
Halsey  at  least  seven  days  in  advance  of 
the  meeting  at  the  phone  number  listed 
above.  Written  statements  may  be  filed 
with  the  Board  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  the  agenda 
item  should  contact  Patricia  J.  Halsey  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Individuals 
wishing  to  make  public  comments  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  will  be  available  by 
writing  or  calling  Patricia  J.  Halsey  at 
the  address  and  phone  number  listed 
above.  Minutes  will  also  be  available  at 
the  following  Web  site:  http:// 
www.oakridge.doe.gov/em/ssab/ 
minutes.htm. 


Issued  at  Washington,  DC  on  December  14, 
2009. 

Rachel  Samuel, 

Deputy  Committee  Management  Officer. 

(FR  Doc.  E9-30165  Filed  12-17-09;  8:45  am) 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Notice  of  Renewai  of 
the  Bioiogical  and  Environmentai 
Research  Advisory  Committee 

Pursuant  to.  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act,  App., 
and  section  102-3.65,  Title  41,  Code  of 
Federal  Regulations,  and  following 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  notice  is 
hereby  given  that  the  Biological  and 
Environmental  Research  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period. 

The  Committee  will  provide  advice  to 
the  Department  of  Energy’s  Office  of 
Science  on  the  biological  and 
environmental  research  programs.  The 
Secretary  of  Energy  has  determined  that 
renewal  of  the  Biological  and 
Environmental  Research  Advisory 
Committee  is  essential  to  the  conduct  of 
the  Department’s  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  by  law 
upon  the  Department  of  Energy.  The 
Committee  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92—463),  the  General  Services 
Administration  Final  Rule  on  Federal 
Advisory  Committee  Management,  and 
other  directives  and  instructions  issued 
in  implementation  of  those  acts. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Samuel  at  (202)  586-3279. 

Issued  in  Washington,  DC  on  December  14, 
2009. 

Carol  A.  Matthews, 

Acting  Committee  Management  Officer. 

[FR  Doc.  E9-30161  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  ID-4074-007 

Good,  Lynn  J.;  Notice  of  Fiiing 

December  11,  2009. 

Take  notice  that  on  December  10, 
2009,  Lynn  J.  Good  filed  an  application 
for  authorization  to  hold  interlocking 
positions,  pursuant  to  section  305(b)  of 
the  Federal  Power  Act,  16  USCA 
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§  825(b)  (2000),  and  Part  45  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission,  18  CFR  Part  45 
(2006). 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

Tne  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  December  31,  2009. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E9-30067  Filed  12-17-09;  3:45  am| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Loveland  Area  Projects — Rate  Order 
No.  WAPA-146 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  order  concerning  firm 
electric  rates. 

SUMMARY:  The  Deputy  Secretary  of 
Energy  has  confirmed  and  approved 
Rate  Order  No.  WAPA-146  and  Rate 


Schedule  L-F9,  placing  firm  electric 
service  rates  from  the  Loveland  Area 
Projects  (LAP)  of  the  Western  Area 
Power  Administration  (Western)  into 
effect  on  an  interim  basis.  The 
provisional  rates  will  be  in  effect  until 
the  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  them  into  effect  on  a  final 
basis  or  until  they  are  replaced  by  other 
rates.  The  provisional  rates  will  provide 
sufficient  revenue  to  pay  all  annual 
costs,  including  interest  expense,  and 
repaydnvestments  and  irrigation  aid 
within  the  allowable  periods. 

DATES:  Rate  Schedule  L-F9  will  be 
placed  into  effect  on  an  interim  basis  on 
the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  January  1 , 
2010,  and  will  remain  in  effect  until 
FERC  confirms,  approves,  and  places 
the  rate  schedule  into  effect  on  a  final 
basis  ending  December  31,  2014,  or 
until  the  rate  schedule  is  superseded. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bradley  S.  Warren,  Regional  Manager, 
Rocky  Mountain  Customer  Service 
Region,  Western  Area  Power 
Administration,  5555  East  Crossroads 
Boulevard,  Loveland,  CO  80538-8986, 
telephone  (970)  461-7201,  or  Mrs. 

Sheila  D.  Cook,  Rates  Manager,  Rocky 
Mountain  Customer  Service  Region, 
Western  Area  Power  Administration, 
5555  East  Crossroads  Boulevard, 
Loveland,  CO  80538-8986,  telephone 
(970)  461-7211,  e-mail 
scook@wa  pa  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

Acting  Deputy  Secretary  of  Energy 
approved  existing  Rate  Schedule  L-F8 
for  firm  electric  service  on  an  interim 
basis  on  January  8,  2009  (74  FR  3015, 
January  16,  2009),  for  a  5-year  period 
beginning  on  February  1,  2009,  and 
ending  December  31,  2013.’  Under  Rate 
Schedule  L-F8,  the  composite  ra,te  is 
37.24  mills  per  kilowattbour  (mills/ 
kWh),  the  firm  energy  rate  is  18.62  > 

mills/kWh,  and  the  firm  capacity  rate  is 
$4.88  per  kilowattmonth  (kWmonth). 
This  Rate  Schedule  is  formula  based, 
providing  for  an  increase  in  the  Drought 
Adder  rate  component  of  up  to  2  mills/ 
kWh  without  a  formal  public  process. 

The  current  rate,  including  a  2  mills/ 
kWh  increase  provided  for  under  the 
Drought  Adder  rate  component,  is  not 
sufficient  to  meet  the  LAP  revenue 
requirement.  As  a  result,  the  LAP  firm 
electric  service  rates  must  be  increased 
mostly  due  to  the  financial  impacts  of 
the  drought.  The  drought  is  causing  a 


*  FERC  confirmed  and  approved  Rate  Order 
WAPA-142  on  June  26,  2009,  in  Docket  No.  EF09- 
5181.  See  United  States  Department  of  Energy. 
Western  Area  Power  Administration,  Loveland  Area 
Projects.  127  FERC  1  62,245. 


decrease  in  hydro-power  generation, 
leading  to  an  increase  in  purchase 
power  expenses  and  a  decrease  in 
revenue  from  non-firm  energy  sales. 
Additional  increases  are  being  driven  by 
slight  increases  in  operation  and 
maintenance  costs,  as  well  as  the 
inclusion  of  additional  transmission 
costs  associated  with  the  wheeling  of 
Mt.  Elbert  generation  in  the  Fryingpan- 
Arkansas  Power  Repayment  Study. 

Rate  Schedule  L-F8  is  being 
superseded  by  Rate  Schedule  L-F9. 
Under  Rate  Schedule  L-F9,  the 
provisional  rates  for  firm  electric  service 
will  result  in  a  composite  rate  of  41.42 
mills/kWh.  The  firm  energy  rate  will  be 
20.71  mills/kWh  (a  Base  component  of 
12.54  mills/kWh  and  a  Drought  Adder 
component  of  8.17  mills/k\Vh)  and  the 
capacity  rate  will  be  $5.43/kWmonth  (a 
Base  component  of  $3.29/kWmonth  and 
a  Drought  Adder  component  of  $2.14/ 
kWmonth).  This  is  an  11.2  percent 
increase  when  compared  to  the  LAP 
firm  electric  rates  under  Rate  Schedule 
L-F8. 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated;  (1)  The 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  Interim  basis  to  the  Deputy 
Secretary  of  Energy:  and  (3)  the 
authority  to  confirm,  approve,’  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC. 
Existing  Department  of  Energy 
procedures  for  public  participation  in 
power  rate  adjustments  (10  CFR  part 
903)  were  published  on  September  18, 
1985. 

Under  Delegation  Order  Nos.  00- 
037.00  and  OO-OOl.OOC,  10  CFR  part 
903,  and  18  CFR  part  300, 1  hereby 
confirm,  approve,  and  place  Rate  Order 
No.  WAPA-146,  the  proposed  LAP  firm 
electric  service  rates,  into  effect  on  an 
interim  basis. 

The  new  Rate  Schedule  L-F9  will  be 
promptly  submitted  to  FERC  for 
confirmation  and  approval  on  a  final 
basis. 
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Dated:  December  14,  2009. 

Daniel  B.  Poneman, 

Deputy  Secretary.  , 

Department  of  Energy  Deputy  Secretary 

[Rate  Order  No.  WAPA-146] 

In  the  matter  of:  Western  Area  Power 
Administration  Rate  Adjustment  for  the 
Loveland  Area  Projects;  Order 
Confirming,  Approving,  and  Placing  the 
Loveland  Area  Projects  Firm  Electric 
Service  Rates  Into  Effect  on  an  Interim 
Basis 

These  rates  for  the  Loveland  Area 
Projects  were  established  in  accordance 
with  section  302  of  the  Department  of 
Energy  (DOE)  Organization  Act  (42 
U.S.C.  7152).  This  Act  transferred  to  and 
vested  in  the  Secretary  of  Energy  the 
power  marketing  functions  of  the 
Secretary  of  the  Department  of  the 
Interior  and  the  Bureau  of  Reclamation 
under  the  Reclamation  Act  of  1902  (ch. 
1093,  32  Stat.  388),  as  amended  and 
supplemented  by  subsequent  laws, 
particularly  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c)),  section  5  of  the  Flood 
Control  Act  of  1944  (16  U.S.C.  825s)  and 
other  acts  that  specifically  apply  to  the 
project  involved. 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand  or 
to  disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  part 
903)  were  published  on  September  18, 
1985. 

Acronyms  and  Definitions 

As  used  in  this  Rate  Order,  the 
following  acronyms  and  definitions 
apply: 

Administrator:  The  Administrator  of  the 
Western  Area  Power  Administration. 

Base:  Revenue  requirement  component  of  the 
firm  electric  service  rate  including  annual 
operation  and  maintenance  expenses, 
investment  repayment  and  associated 
interest,  normal  timing  power  purchases, 
and  transmission  costs. 

Capacity:  The  electric  capability  of  a 
generator,  transformer,  transmission 
circuit,  or  other  equipment.  It  is  expressed 
in  kilowatts. 

Capacity  Rate:  The  rate  which  sets  forth  the 
charges  for  capacity.  It  is  expressed  in 
dollars  per  kilowattmonth  and  applied  to 
each  kilowatt  of  the  Contract  Rate  of 
Delivery  (CROD). 


Composite  Rate:  The  rate  for  commercial  firm 
power  which  is  the  total  aimual  revenue 
requirement  for  capacity  and  energy 
divided  by  the  total  annual  energy  sales.  It 
is  expressed  in  mills  per  kilowatthour  and 
used  for  comparison  purposes. 

Criteria:  The  Post-1989  General  Power 
Marketing  and  Allocation  Criteria  for  the 
sale  of  energy  with  capacity  from  the  Pick- 
Sloan  Missouri  Basin  Program — Western 
Division  and  the  Fryingpan- Arkansas 
Project. 

Customer:  An  entity  with  a  contract  that  is 
receiving  firm  electric  service  from 
Western’s  Rocky  Mountain  Region. 

Deficits:  Deferred  or  unrecovered  annual  and/ 

•  or  interest  expenses. 

DOE:  The  United  States  Department  of 
Energy. 

DOE  Order  RA  6120.2:  An  order  outlining 
power  marketing  administration  financial 
reporting  and  rate-making  procedures. 

Drought  Adder:  Formula-based  revenue 
requirement  component  including  costs 
associated  with  the  drought. 

Energy:  Pow^r  produced  or  delivered  over  a 
period  of  time.  It  is  expressed  in 
kilowatthours. 

Energy  Rate:  The  rate  which  sets  forth  the 
charges  for  energy.  It  is  expressed  in  mills 
per  kilowatthour  and  applied  to  each 
kilowatthour  delivered  to  each  Customer.* 

FERC:  The  Federal  Energy  Regulatory 
Commission. 

Firm:  A  type  of  product  and/or  service 
always  available  at  the  time  requested  by 
a  Customer. 

FRN:  Federal  Register  notice. 

Fry-Ark:  Fryingpan-Arkansas  Project. 

FY:  Fiscal  year;  October  1  to  September  30. 

kW:  Kilowatt-^— the  electrical  unit  of  capacity 
that  equals  1 ,000  watts. 

kWh:  Kilowatthour — the  electrical  unit  of 
energy  that  equals  1,000  watts  in  1  hour. 

kWmonth:  Kilowattmonth — the  electrical 
unit  of  the  monthly  amount  of  capacity. 

LAP:  Loveland  Area  Projects. 

L-F8:  Loveland  Area  Projects  existing  firm 
electric  service  rate  schedule  (expires 
December  31,  2013,  or  until  superseded). 

L-F9:  Loveland  Area  Projects  provisional 
firm  electric  service  rate  schedule  to  be 
effective  January  1,  2010  (to  expire 
December  31,  2014,  or  when  superseded). 

Md-I:  Municipal  and  Industrial  water 
development. 

mills/kWh:  Mills  per  kilowatthour — the  unit 
.  of  charge  for  energy  (equal  to  one  tenth  of 
a  cent  or  one  thousandth  of  a  dollar). 

MW:  Megawatt — the  electrical  unit  of 
capacity  that  equals  1  million  watts  or 
1,000  kilowatts. 

Non-timing  Power  Purchases:  Power 
purchases  that  are  not  related  to 
operational  constraints  such  as 
management  of  endangered  species, 
species  habitat,  water  quality,  navigation, 
and  control  area  purposes. 

0&-M:  Operation  and  Maintenance. 

P-SMBP:  The  Pick-Sloan  Missouri  Basin 
Program. 

P-SMBP — ED:  Pick-Sloan  Missouri  Basin 
Program — Eastern  Division. 

P-SMBP — WD:  Pick-Sloan  Missouri  Basin 
Program — Western  Division. 

Power:  Capacity  and  energy. 


Power  Factor:  The  ratio  of  real  to  apparent 
power  at  any  given  point  and  time  in  an 
electrical  circuit.  Generally,  it  is  expressed 
as  a  percentage. 

Preference:  The  provisions  of  Reclamation 
Law  which  require  Western  to  first  make 
Federal  power  available  to  certain  entities. 
For  example,  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  (43  U.S.C. 
485h(c))  states  that  preference  in  the  sale 
of  Federal  power  shall  be  given  to 
municipalities  and  other  public 
corporations  or  agencies  and  also  to 
cooperatives  and  other  nonprofit 
organizations  financed  in  whole  or  in  part 
by  loans  made  under  the  Rural 
Electrification  Act  of  1936. 

Provisional  Rate:  A  rate  which  has  been 
confirmed,  approved  and  placed  into  effect 
on  an  interim  basis  by  the  Deputy 
Secretary  of  Energy. 

PRS:  Power  Repayment  Study. 

Rate  Brochure:  An  August  2009  document 
explaining  the  rationale  and  background 
for  the  rate  proposal  contained  in  this  Rate 
Order. 

Ratesetting  PRS:  The  PRS  used  for  the  rate 
adjustment  period. 

Reclamation:  The  United  States  Department 
of  the  Interior,  Bureau  of  Reclamation. 
Reclamation  Law:  A  series  of  Federal  laws 
that  contain  the  framework  under  which 
Western  markets  power. 

Regions:  Western’s  Rocky  Mountain  Region 
and  Upper  Great  Plains  Region. 

Revenue  Requirement:  The  revenue  required 
to  recover  annual  expenses  (such  as  O&M, 
purchase  power,  transmission  service 
expenses,  interest  and  deferred  expenses) 
and  repay  Federal  investments  and  other 
assigned  costs. 

Rocky  Mountain  Region:  The  Rocky 
Mountain  Customer  Service  Region  of  the 
Western’ Area  Power  Administration. 
Upper  Great  Plains  Region:  The  Upper  Great 
Plains  Customer  Service  Regiori  of  the 
Western  Area  Power  Administration. 
Western;  The  United  States  Department  of 
Energy,  Western  Area  Power 
Administration. 

Effective  Date 

The  provisionSl  rates  will  take  effect 
on  the  first  day  of  the  first  full  billing 
period  beginning  on  or  after  January  1 , 
2010,  and  will  remain  in  effect  until 
December  31,  2014,  pending  approval 
by  FERC  on  a  final  basis. 

Public  Notice  and  Comment 

Western  followed  the  Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  in 
developing  these  rates.  The  steps 
Western  took  to  involve  interested 
parties  in  the  rate  process  were  as 
follows: 

1.  The  proposed  rate  adjustment 
process  began  March  17,  2009,  when 
Western’s  Rocky  Mountain  Region 
mailed  a  notice  announcing  informal 
meetings  to  all  LAP  preference 
Customers  and  interested  parties. 
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2.  The  informal  meetings  were  held 
on  April  15,  2009,  in  Sioux  Falls,  South 
Dakota,  and  on  April  16,  2009,  in 
Northglenn,  Colorado.  At  these  informal 
meetings.  Western  explained  the 
rationale  for  the  rate  adjustment, 
presented  rate  designs  and 
methodologies,  and  answered  questions. 

3.  A  Federal  Register  notice, 
published  on  July  14,  2009  (74  FR 
34009),  announced  the  proposed  rates 
for  LAP,  began  the  public  consultation  ’ 
and  comment  period,  and  announced 
the  public  information  and  public 
comment  forums. 

4.  On  July  14,  2009,  Western  mailed 
letters  to  all  LAP  preference  Customers 
and  interested  parties  transmitting  the 
FRN  published  on  July  14,  2009. 

5.  On  August  18,  2009,  at  9  a.m. 

(MDT),  Western  held  a  public 
information  forum  at  the  Ramada  Plaza 
Hotel  in  Northglenn,  Colorado.  Western 
provided  updates  to  the  proposed  firm 
electric  service  rates  for  LAP  and  P- 
SMBP — ED.  Western  also  answered 
questions  and  gave  notice  that  more 
information  was  available  in  the  Rate 
Brochure. 

6.  On  August  18,  2009,  at  11  a.m. 
(MDT),  following  the  public  information 
forum,  a  public  conunent  forum  was 
held.  The  comment  forum  gave  the 
public  an  opportunity  to  comment  for 
the  record.  No  oral  or  written  comments 
were  received  at  this  forum. 

7.  Western  provided  a  Website  with 
all  of  the  letters,  time  frames,  dates  and 
locations  of  forums,  documents 
discussed  at  the  information  meetings, 
FRNs,  Rate  Brochure,  and  all  other 
information  about  this  rate  process.  The 
Web  site  is  located  at  http:// 
www.wapa.gov/rm/ratesRM/ 201 0/ 
default.htm. 

8.  Western  received  one  comment 
letter  and  no  oral  comments  during  the 
consultation  and  comment  period, 
which  ended  October  13,  2009.  All 
formally  submitted  comments  have  been 
considered  in  preparing  this  Rate  Order. 

Comments 

Written  comments  were  received  from 
the  following  organization: 

Mid-West  Electric  Consumers 
Association 

Project  Descriptions 

Loveland  Area  Projects 

The  Post-1989  General  Power 
Marketing  and  Allocation  Criteria, 
published  in  the  Federal  Register  on 
January  31,  1986  (51  FR  4012), 


integrated  the  resources  of  the  P- 
SMBP — WD  and  Fry-Ark.  This 
operational  and  contractual  integration, 
known  as  LAP,  allowed  an  increase  in 
marketable  resource,  simplified  contract 
administration,  and  established  a 
blended  rate  for  LAP  power  sales.  The  ' 
Rocky  Mountain  Region  markets  LAP 
power  in  northeastern  Colorado,  east  of 
the  Continental  Divide  in  Wyoming, 
west  of  the  101st  meridian  in  Nebraska, 
and  most  of  Kansas. 

The  P-SMBP — WD  and  Fry- Ark  retain 
separate  financial  status.  For  this 
reason,  separate  PRSs  are  prepared 
annually  for  each  project.  These  PRSs 
are  used  to  determine  the  sufficiency  of 
the  firm  electric  service  rate  to  generate 
adequate  revenue  to  repay  project 
investment  and  costs  during  each 
project’s  prescribed  repayment  period. 
The  revenue  requirement  of  the  Fry- Ark 
PRS  is  combined  with  the  P-SMBP — 
WD  revenue  requirement,  derived  from 
the  P-SMBP  PRS,  to  develop  one  rate 
for  LAP  firm  electric  sales. 

Pick-SIoan  Missouri  Basin  Program — 
Western  Division 

The  P-SMBP  was  authorized  by 
Congress  in  Section  9  of  the  Flood 
Control  Act  of  December  22, 1944, 
commonly  referred  to  as  the  Flood 
Control  Act  of  1944.  This  multipurpose 
program  provides  flood  control, 
irrigation,  navigation,  recreation, 
preservation  and  enhancement  of  fish 
and  wildlife,  and  power  generation. 
Multipurpose  projects  have  been 
developed  on  the  Missouri  River  and  its 
tributaries  in  Colorado,  Montana, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wyoming.  , 

In  addition  to  the  multipurpose  water 
projects  authorized  by  Section  9  of  the 
Flood  Control  Act  of  1944,  certain  other 
existing  projects  have  been  integrated 
with  the  P-SMBP  for  power  marketing, 
operation,  and  repayment  purposes.  The 
Colorado-Big  Thompson,  Kendrick,  and 
Shoshone  Projects  were  combined  with 
the  P-SMBP  in  1954,  followed  by  the 
North  Platte  Project  in  1959.  These 
projects  are  referred  to  as  the 
“Integrated  Projects”  of  the  P-SMBP. 

•  The  Flood  Control  Act  of  1944  also 
authorized  the  inclusion  of  the  Fort 
Peck  Project  with  the  P-SMBP  for 
operation  and  repayment  purposes.  The 
Riverton  Project  was  integrated  with  the 
P-SMBP  in  1954,  and  in  1970  was 
reauthorized  as  a  unit  of  P-SMBP. 

The  P-SMBP  is  administered  by  two 
regions.  The  Rocky  Mountain  Region, 
with  a  regional  office  in  Loveland, 


Colorado,  markets  the  Western  Division 
power  of  P-SMBP  through  LAP.  The 
Upper  Great  Plains  Region,  with  a 
regional  office  in  Billings,  Montana, 
markets  power  from  the  Eastern 
Division  of  P-SMBP.  Eastern  Division 
power  is  marketed  in  western  Iowa, 
western  Minnesota,  Montana,  east  of  the 
Continental  Divide,  North  Dakota,  South 
Dakota,  and  the  eastern  two-thirds  of 
Nebraska.  P-SMBP  power  is  marketed 
to  approximately  54  firm  power 
Customers  by  the  Rocky  Mountain 
Region  and  approximately  300  firm 
power  Customers  by  the  Upper  Great 
Plains  Region. 

Fryingpan- Arkansas  Project 

Fry- Ark  is  a' trans-mountain  diversion 
development  in  southeastern  Colorado 
authorized  by  the  Act  of  Congress  on 
August  16,  1962  (Pub.  L.  87-590,  76 
Stat.  389,  as  amended  by  Title  XI  of  the 
Act  of  Congress  on  October  27,  1974 
(Pub.  L.  93-493,  88  Stat.  1486,  1497)). 
The  Fry- Ark  diverts  water  fi'om  the 
Fryingpan  River  and  other  tributaries  of 
the  Roaring  Fork  River  in  the  Colorado 
River  Basin  on  the  West  Slope  of  the 
Rocky  Mountains  to  the  Arkansas  River 
oh  the  East  Slope.  The  water  diverted 
from  the  West  Slope,  together  with 
regulated  Arkansas  River  water, 
provides  supplemental  irrigation  and 
M&I  water  supplies,  and  produces 
hydroelectric  power.  Flood  control,  fish 
and  wildlife  enhancement,  and 
recreation  are  other  important,  purposes 
of  Fry-Ark.  The  only  generating  facility 
in  Fry-Ark  is  the  Mt.  Elbert  Pumped- 
Storage  powerplant  on  the  East  Slope. 

Power  Repayment  Studies — Firm 
Electric  Service  Rate 

Western  prepares  PRSs  each  FY  to 
determine  if  revenues  will  be  sufficient 
to  repay,  within  the  required  time,  all 
costs  assigned  to  the  LAP.  Repayment 
criteria  are  based  on  Western’s 
applicable  laws  and  legislation,  as  well 
as  policies  including  DOE  Order  RA 
6120.2.  To  meet  Cost  Recovery  Criteria 
outlined  in  DOE  Order  RA  6120.2,'' 
revised  studies  and  rate  adjustments 
have  been  developed  to  demonstrate 
that  sufficient  revenues  will  be  collected 
under  the  proposed  rates  to  meet  future 
obligations. 

Existing  and  Provisional  Rates 

A  comparison  of  the  existing  and 
provisional  rates  for  LAP  firm  electric 
service  follows: 
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Table  1 — Comparison  of  Existing  and  Provisional  Rates  LAP  Firm  Electric  Service 


Firm  electric  service 

Existing  rate 
(February  1 ,  2009) 
L-F8 

Provisional  rate 
L-F9 

Percent  change 

LAP  Revenue  Requirement  (million)  . 

•  $75.9 

■■■■  19 

LAP  Composite  Rate  (mills/kWh)  . . . 

37.24 

41.42 

Firm  Energy  Rate  (mills/kWh)  . 

18.62 

20.71 

Firm  Capacity  Rate  ($/kWmonth)  . . 

$4.88 

$5.43 

Certification  of  Rates 

Western’s  Administrator  certified  that 
the  provisional  rates  for  LAP  firm 
electric  service  under  Rate  Schedule 
L-F9  are  the  lowest  possible  rates 
consistent  with  sound  business 
principles.  The  provisional  rates  were 
developed  following  administrative  ' 
policies  and  applicable  laws. 

LAP  Firm  Electric  Service  Rate 
Discussion 

According  to  Reclamation  Law, 
Western  must  establish  power  rates 


sufficient  to  recover  O&M,  purchased 
power  and  interest  expenses,  and  repay 
power  investment  and  irrigation  aid. 

The  Criteria,  published  in  the  Federal 
Register  on  January  31,  1986  (51  FR 
4012),  operationally  and  contractually 
integrated  the  resources  of  the 
P-SMBP — WD  and  Fry-Ark  (thereafter 
referred  to  as  LAP).  A  blended  rate  was 
established  for  the  sale  of  LAP  firm 
electric  service.  The  P-SMBP — WD 
portion  of  the  revenue* requirement  for 
LAP  firm  electric  service  rates  was 
developed  ft’om  the  revenue 


requirement  calculated  in  the  P-SMBP 
Ratesetting  PRS.  The  P-SMBP — WD 
revenue  requirement  increased 
approximately  13  percent  from  the 
previous  revenue  requirement  due  to 
the  financial  impact  of  the  drought, 
increased  annual  expenses,  increased 
investments,  and  increased  interest 
expenses  associated  with  deficits.  The 
revenue  requirements  for  P-SMBP — WD 
are  as  follows: 


Table  2— Summary  of  P-SMBP— WD  Revenue  Requirements  ($000) 


The  adjustment  to  the  P-SMBP — ED 
revenue  requirement  is  a  separate 
formal  rate  process  which  is 
documented  in  Rate  Order  No.  WAPA- 
147.  Rate  Order  No.  WAPA-147  is  also 
scheduled  to  go  into  effect  on  the  first 


day  of  the  first  full  billing  period  on  or 
after  January  1,  2010. 

Ffy-Ark 

The  Fry-Ark  portion  of  the  revenue 
requirement  for  LAP  firm  electric 
service  rates  was  developed  from  the 
revenue  requirement  calculated  in  the 


Fry-Ark  Ratesetting  PRS.  The  Fry-Ark 
revenue  requirement  increased 
approximately  5  percent  due  to 
increased  transmission  expenses  and 
the  financial  impact  of  the  drought.  The 
revenue  requirements  for  Fry-Ark  are  as 
follows: 


The  following  table  compares  LAP 
existing  revenue  requirements  to  the 
proposed  revenue  requirements: 


Table  4 — Summary  of  LAP  Revenue 
Requirements  ($000) 


Existing 

(February 

Provisional 

2009) 

P-SMBP— WD  .. 

$61,409 

$69,182 

Table  4— Summary  of  LAP  Revenue 
Requirements  ($000)— Continued 


Existing 

(February 

Provisional 

2009) 

Fry-Ark  . 

14,545 

15,328 
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Table  4 — Summary  of  LAP  Revenue 
Requirements  ($000)— Continued 


! 

I 

Existing  { 
(February 

— 

Provisional 

2009) 

Total  LAP  ... 

75,954 

84,510 

Under  Rate  Schedule  L-F9,  Western 
will  continue  to  identify  its  firm  electric 
service  revenue  requirement  using  Base 
and  Drought  Adder  components.  The 
Base  component  is  a  fixed  revenue 
requirement  for  each  project  that 
includes  annual  O&M  expenses, 
investment  repayment  and  associated 
interest,  normal  timing  power 
purchases,  and  transmission  costs. 
Normal  timing  power  purchases  are 
purchases  due  to  operational  constraints 
(e.g.,  management  of  endangered  species 


habitat,  water  quality,  navigation, 
control  area  purposes,  etc.)  and  are  not 
associated  with  drought  conditions  in 
the  Regions.  The  Base  component 
cannot  be  adjusted  by  Western  without 
a  public  process. 

The  Drought  Adder  component  for 
each  project  is  a  formula-based  revenue 
requirement  that  includes  costs 
attributable  to  the  drought  conditions  in 
the  Regions.  The  Drought  Adder 
component  includes  costs  associated 
with  future  non-timing  power  purchases 
to  meet  firm  electric  service  contractual 
obligations  not  covered  with  available 
system  generation  due  to  the  drought, 
previously  incurred  deficits  due  to 
purchased  power  debt  that  resulted 
from  non-timing  powef  purchases  made 
during  the  drought,  and  the  interest 
associated  with  the  previously  incurred 
and  future  drought  debt.  The  Drought 


Adder  component  is  designed  to  repay 
the  drought  debt  within  10  years  from 
the  time  the  debt  was  incurred  using 
balloon-payment  methodology.  For 
example,  the  drought  debt  incurred  by 
Western  in  FY  2008  will  be  repaid  by 
FY  2018. 

The  annual  revenue  requirement 
calculation  will  continue  to  be 
'  summarized  by  the  following  formula: 
Annual  Revenue  Requirement  =  Base 
Revenue  Requirement  +  Drought  Adder 
Revenue  Requirement.  Under  this 
provisional  rate,  the  LAP  annual 
revenue  requirement  is  $84.5  million 
and  is  comprised  of  a  Base  revenue 
requirement  of  $51.2  million  plus  a 
Drought  Adder  revenue  requirement  of 
$33.3  million.  ' 

A  comparison  of  the  current  and 
proposed  rate  components  are  listed  in 
■  the  following  table: 


Table  5 — Summary  of  LAP  Components 


1 

.  j 

Existing  rates 

L-F8 

Provisional  rates 

L-F9 

Base 

Drought 

adder 

1 

Total 

Base 

Drought 

adder 

Total 

1 

Firm  Capacity  ($/kW-month)  . 

Firm  Energy  (mills/kWh)  . 

$3.21 

12.23 

$1.67  1 
6.39 

$4.88 

18.62 

$3.29 

12.54 

$2.14 

8.17 

$5.43 

20.71 

Continuing  to  identify  the  fkm 
electric  service  revenue  requirement 
using  Base  and  Drought  Adder 
components  will  assist  Western  in 
presenting  the  effects  of  the  drought 
within  the  Regions,  demonstrating 
repayment  of  the  drought  related  costs, 
and  allow  Western  to  be  more 
responsive  to  changes  in  drought  related 
expenses.  Western  will  continue  to 
charge  and  bill  Customers  firm  electric 
service  rates  for  energy  and  capacity, 
which  are  the  sum  of  the  Base  and 
Drought  Adder  components. 

Western  reviews  it.s  firm  electric 
service  rates  annually.  Western  will 
review  the  Base  rate  component  after 
the  annual  PRSs  are  complete,  generally 
in  the  first  quarter  of  the  calendar  year. 
If  an  adjustment  to  the  Base  rate 
component  is  necessary.  Western  will 
initiate  a  public  process  pursuant  to  10 
CFR  part  903  prior  to  making  an 
adjustment. 

In  accordance  with  the  original 
implementation  of  the  Drought  Adder 
component.  Western  will  review  the 


Drought  Adder  component  each 
September  to  determine  if  drought  costs 
differ  from  those  projected  in  the  PRSs. 

If  drought  costs  differ.  Western  will 
determine  whether  an  adjustment  to  the 
Drought  Adder  component  is  necessary. 
Western  will  notify  Customers  by  letter 
each  October  of  the  planned 
incremental  or  decremental  adjustment 
and  implement  the  adjustment  in  the 
following  January  billing  cycle. 

Although  decremental  adjustments  to 
the  Drought  Adder  will  occur  as  droi^ht 
costs  are  repaid,  the  adjustments"  cannot 
result  in  a  negative  Drought  Adder  rate 
component.  To  give  customers  advance 
notice.  Western  will  conduct  a 
preliminary  review  of  the  Drought 
Adder  in  early  summer  and  notify 
Customers  by  letter  of  any  estimated 
change  to  the  Drought  Adder  for  the 
following  January.  Western  will  verify 
final  Drought  Adder  rate  component 
adjustment  by  notification  in  the 
October  letter  to  the  Customers. 
Implementing  the  Drought  Adder  rate 
component  adjustment  on  January  1  of 


each  year  will  help  keep  the  drought 
deficits  ft’om  escalating  as  quickly,  will 
lower  the  interest  expense  due  to 
drought  deficits,  will  demonstrate 
responsible  deficit  management,  and 
will  provide  prompt  drought  deficit 
repayments. 

Western’s  current  and  provisional  rate 
schedules  provide  for  a  formula-based 
adjustment  of  the  Drought  Adder  rate 
component  of  up  to  2  mills/kWh.  The  2 
mills/kWh  cap  is  intended  to  place  a 
limit  on  the  amount  the  Drought  Adder 
formula  can  be  adjusted  relative  to 
associated  drought  costs  without 
initiating  a  public  process  to  recover 
costs  attributable  to  the  Drought  Adder 
formula  rate  for  any  one-year  cycle. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summary  of  projected  revenue  and 
expense  data  for  the  Fry- Ark  firm 
electric  service  revenue  requirement 
through  the  5-year  provisional  rate 
approval  period: 


Table  6 — Fry-Ark  Comparison  of  5-Year  Rate  Approval  Period  (FY  2010-2014)  Total  Revenue  and  Expense 

($000) 


- j 

Existing  rate 

Provisional  rate 

Difference 

Total  Revenues . 

Revenue  Distribution; 

-  '  $78,983 

$84,897 

1 

$5,914 
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Table  6— Fry-Ark  Comparison  of  5-Year  Rate  Approval  Period  (FY  2010-2014)  Total  Revenue  and  Expense  * 

($000) — Continued 


'  ■ 

Existing  rate 

Provisional  rate 

Difference 

Expenses; 

O&M^  . 

$28,868 

1,398 

$25,307 

1 ,077 

$-3,561 

-321 

Purchase  Power  . ^ . 

Transmission  . 

20,027 

20,671 

644 

Interest  2 . . 

21,383 

20,243 

-I.UO 

Total  Expenses . 

71,676 

67,298 

-4,378 

Principal  Payments: 

Capitalized  Expenses  (deficits)  . 

o' 

0 

0 

Original  Project  and  Additions  ^ . 

1,762 

14,214 

12,452 

Replacements  3 . 

5,545 

3,385 

-2,160 

Total  Principal  Payments  . 

7,307 

17,599 

10,292 

Total  Revenue  Distribution  . 

78,983 

84,897 

5,914 

’The  decrease  in  O&M  expense  is  due  to  changes  reflected  in  Reclamation’s  FY  2010  work  plan. 

2  The  decrease  in  interest  expense  is  primarily  due  to  a  increased  repayment  over  the  5-year  period. 

3  The  difference  in  principal  payments  is  due  to  increased  revenue  being  available  for  repayment  during  the  5-year  period. 


The  summary  of  P-SMBP — WD 
revenues  and  expenses  for  the  5-year 
provisional  rate  approval  period  is 
included  in  the  P-SMBP  Statement  of 
Revenue  and  Related  Expenses  that  is 
part  of  Rate  Order  No.  WAPA-147. 

Basis  for  Rate  Development 

The  existing  rates  for  LAP  firm 
electric  service  in  Rate  Schedule  L-F8, 
which  expire  December  31,  2013,  no 
longer  provide  sufficient  revenues  to 
pay  all  annual  costs,  including  interest 
expense,  and  repay  investments  and 
irrigation  aid  within  the  allowable 
period.  The  adjusted  rates  reflect 
increases  due  to  the  fin^cial  impact  of 
the  drought,  increased  annual  expenses, 
increased  investments,  and  increased 
interest  expense  associated  with 
investments  and  drought  deficits.  The 
provisional  rates  will  provide  sufficient 
revenue  to  pay  all  annual  costs, 
including  interest  expenses,  and  repay 
investments  and  irrigation  aid  within 
the  allowable  periods.  The  provisional 
rates  will  take  effect  on  the  first  day  of 
the  first  full  billing  period  beginning  on* 
or  after  January  1,  2010,  and  will  remain 
in  effect  on  an  interim  basis,  pending 
FERC’s  confirmation  and  approval  of 
them  or  substitute  rates  on  a  final  basis, 
through  December  31,  2014. 

Comments 

The  comment  and  response  below 
regarding  the  firm  electric  service  rates 
is  paraphrased  for  brevity  when  not 
affecting  the  meaning  of  the 
statement(s). 

Comment:  One  Customer 
representative  recognized  the  impacts 
that  the  extended  drought  has  had  on 
the  current  financial  status  of  the  P- 
SMBP  and  stated  that  the  repayment  of 
Federal  investment  through  Federal 


power  rates  is  taken’  very  seriously  by 
the  Customers.  This  Customer 
representative  also  stated  that,  while 
recent  forecasts  of  Pick-Sloan  generation 
suggest  improved  revenues  over  those 
projected  when  Western  began  this 
public  process,  the  customer 
representative  does  not  think  it  would 
be  appropriate  for  Western  to  attempt  to 
adjust  its  proposed  rate  in  the  middle  of 
this  public  process.  The  customer 
representative  noted  that,  should 
generation  and  revenues  witness  a 
dramatic  improvement.  Western  has  the 
capability  to  adjust  the  Drought  Adder 
up  to  2  mills  without  going  through  a 
full  public  process. 

Response:  Western  acknowledges  the 
financial  impact  of  the  extended 
drought  and  the  need  for  a  firm  power 
rate  increase,  as  well.  Western 
recognizes  the  Firm  Power  Customers’ 
serious  commitment  to  power 
repayment.  Western  agrees  that  it  would 
not  be  appropriate  to  adjust  the 
proposed  rate  in  the  middle  of  this 
public  process,  but  recognizes  that  it  has 
the  ability  to  make  subsequent  changes 
to  the  rate  through  the  Drought  Adder 
in  the  event  of  changes  in  forecast 
generation  and  revenues. 

Availability  of  Information 

Information  about  this  rate 
adjustment,  including  the  PRSs, 
comments,  letters,  memorandums  and 
other  supporting  materials,  that  was  . 
used  to  develop  the  provisional  rates  is 
available  for  public  review  in  the  Rocky 
Mountain  Regional  Office,  Western  Area 
Power  Administration,  5555  E. 
Crossroads  Boulevard,  Loveland, 
Colorado. 


Ratemaking  Procedure  Requirements 
Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321-4347);  Council  on' 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-^1508);  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  preparing 
an  environmental  assessment  or  an 
environmental  impact  statement.  ' 

Determination  Under  Executive  Order  • 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  Provisional  Rates  herein 
confirmed,  approved,  and  placed  into 
effect,  together  with  supporting 
documents,  will  be  submitted  to  FERC 
for  confirmation  and  final  approval. 

Order 

In  view  of  the  foregoing  and  under  the 
authority  delegated  to  me,  I  confirm  and 
approve  on  an  interim  basis,  effective  on 
the  first  full  billing  period  on  or  after 
January  1,  2010,  Rate  Schedule  L-F9  for 
the  Loveland  Area  Projects  of  the 
Western  Area  Power  Administration. 

The  rate  schedule  shall  remain  in  effect 
on  an  interim  basis,  pending  FERC’s 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis  through 
December  31,  2014. 
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Dated:  December  14,  2009. 

Daniel  B.  Poneman 
Deputy  Secretary 
Rate  Schedule  L-F9 
(Supersedes  Rate  Schedule  L-F8) 
Effective  January  1,  2010 

United  States  Department  of  Energy 
Western  Area  Power  Administration 

Loveland  Area  Projects  Colorado, 
Kansas,  Nebraska,  Wyoming 

Schedule  of  Rates  For  Firm  Electric 
Service 

(Approved  Under  Rate  Order  No. 
WAPA-146) 

Effective: 


The  first  day  of  the  first  full  billing- 
period  beginning  on  or  after  January  1, 
2010,  through  December  31,  2014. 

Available: 

Within  the  marketing  area  served  by 
the  Loveland  Area  Projects. 

Applicable: 

To  the  wholesale  power  Customers  for 
firm  electric  service  supplied  through 
one  meter  at  one  point  of  delivery,  or  as 
otherwise  established  by  contract. 

Character: 

Alternating  current,  60  hertz,  three 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rates: 

Capacity  Charge:  $5.43  per  kilowatt  of 
billing  capacity. 


Energy  Charge;  20.71  mills  per 
kilowatthour  (kWh)  of  monthly 
entitlement. 

Billing  Capacity:  Unless  otherwise 
specified  by  contract,  the  billing 
capacity  will  be  the  seasonal  contract 
rate  of  delivery. 

Charge  Components: 

Rase:  A  fixed  revenue  requirement 
that  includes  operation  and 
maintenance  expense,  investment 
repayment  and  associated  interest, 
normal  timing  power  purchases 
(purchases  due  to  operational 
constraints,  not  associated  with 
drought),  and  transmission  costs.  The 
Base  revenue  requirement  is  $51.2 
million. 


Base  Capacity  = 
Base  Energy  = 


50% xBase  Revenue  Requirement 
Firm  Billing  Capacity 
50%  X  Base  Revenue  Requirement 
Annual  Energy 


$3.29/kWmonth 
12.54  mills/kWmonth 


Drought  Adder:  A  formula-based 
revenue  requirement  that  includes 
future  purchase  power  expense  in 
excess  of  timing  purchases,  previous 


purchase  power  drought  deficits,  and 
interest  on  the  purchase  power  drought 
deficits.  For  the  period  beginning  on  or 
after  the  first  day  of  the  first  full  billing 


period  beginning  on  or  after  January  1, 
2010,  the  Drought  Adder  revenue 
requirement  is  $33.3  million. 


Drought  Adder  Capacity  = 
Drought  Adder  Energy  = 


50%  X  Drought  Adder  Revenue  Requirement 
Firm  Billing  Capacity 

50%  X  Drought  Adder  Revenue  Requirement 
Annual  Energy 


=  $2.14/kWmonth 
=  8.17mills/kWh 


Process: 

Any  proposed  change  to  the  Base 
component  will  require  a  public 
process.  The  Drought  Adder  component 
may  be  adjusted  annually  using  the 
above  formulas  for  any  costs  attributed 
to  drought  of  less  than  or  equal  to  the 
equivalent  of  2  mills/kWh  to  the  LAP 
composite  rate.  Any  planned 
incremental  adjustment  to  the  Drought 
Adder  component  greater  than  the 
equivalent  of  2  mills/kWh  to  the  LAP 
composite  rate  will  require  a  public 
process. 

Adjustments: 

For  Drought  Adder:  Adjustments 
pursuant  to  the  Drought  Adder 
component  will  be  documented  in  a 
revision  to  this  rate  schedule. 

For  Transformer  Losses:  If  delivery  is 
made  at  transmission  voltage  but 
metered  on  the  low-voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  Power  Factor:  None.  The 
Customer  will  be  required  to  maintain  a 


power  factor  at  all  points  of 
measurement  between  95-percent 
lagging  and  95-percent  leading. 

[FR  Doc.  E9-30147  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division — Rate  Order  No. 
WAPA-147 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Order  Concerning 
Firm  Power  Rates. 

SUMMARY:  The  Deputy  Secretary  of 
Energy  confirmed  and  approved  Rate 
Order  No.  WAPA-147  and  Rate 
Schedules  P-SED— Fll  and  P-SED- 
FPll,  placing  firm  power  and  firm 
peaking  power  rates  from  the  Pick-Sloan 
Missouri  Basin  Program — Eastern 
Division  (P-SMBP — ED)  of  the  Western 


Area  Power  Administration  (Western) 
into  effect  on  an  interim  basis.  The 
provisional  rates  will  be  in  effect  until 
the  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  them  into  effect  on  a  final 
basis  or  until  they  are  replaced  by  other 
rates.  The  provisional  rates  will  provide 
sufficient  revenue  to  pay  all  annual 
costs,  including  interest  expense,  and 
repay  power  investments  and  irrigation 
aid  within  the  allowable  periods., 

DATES:  Rate  ScheduleaP-SED-Fll  and 
P-SED— FPll  will  be  placed  into  effect 
on  an  interim  basis  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  January  1,  2010,  and  will  remain 
in  effect  until  FERC  confirms,  approves, 
and  places  the  rate  schedules  in  effect 
on  a  final  basis  ending  December  31, 
2014,  or  until  the  rate  schedules  are 
superseded. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  J.  Harris,  Regional  Manager, 
Upper  Great  Plains  Region,  Western 
Area  Power  Administration,  2900  4th 
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Avenue  North,  Billings,  MT  59101- 
1266,  telephone  (406)  247-7405.  e-mail 
rharris@wapa.gov,  or  Ms.  Linda  Cady- 
Hoffman,  Rates  Manager,  Upper  Great 
Plains  Region,  Western  Area  Power 
Administration,  2900  4th  Avenue  North, 
Billings,  MT  59101-1266,  (406)  247- 
7439,  e-mail  cady@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Acting  Deputy  Secretary  of  Energy 
approved  existing  Rate  Schedules  P- 
SED-FlO  and  P-SED-FPIO  for  P— 

SMBP — ED  firm  and  firm  peaking 
electric  service,  respectively,  on  an 
interim  basis  on  January  8,  2009  (74  FR 
3022,  January  16,  2009),  for  a  5-year 
period  beginning  on  February  1,  2009, 
and  ending  December  31,  2013.^ 

Under  Rate  Schedule  P-SED-FlO,  the 
composite  rate  is  29.34  mills  per 
kilowatthour  (mills/kWh),  the  firm 
energy  rate  is  16.71  mills/kWh,  and  the 
firm  capacity  rate  is  $6.80  per 
kilowattmonth  (kWmonth).  Under  Rate 
Schedule  P-SED-FPlO,  the  firm  peaking 
capacity  rate  is  $6.20/kWmonth.  These 
Rate  Schedules  are  formula  based  with 
Base  and  Drought  Adder  components 
and  provide  for  an  up  to  2  mills/kWh 
increase  in  the  Drought  Adder 
component. 

The  current  rate  adjustment  reflects  a 
rate  increase  based  on  the  P-SMBP 
Final  Fiscal  Year  (FY)  2008  Power 
Repayment  Study  (PRS).  The  PRS  sets 
the  total  annual  P-SMBP — ED  revenue 
requirement  for  2010  for  firm  and  firm 
peaking  electric  service  at  $320.2 
million,  or  a  13.1  percent  increase.  The 
current  rates,  including  the  2  mills/kWh 
increase  provided  for  under  the  Drought 
Adder  formula  rate  component,  are  not 
sufficient  to  meet  the  P-SMBP — ED 
revenue  requirements. 

The  P-SMBP — ED  revenue 
requirement  increase  is  mainly 
attributed  t6  the  finemcial  impacts  of  the 
drought.  A  decrease  in  hydro-power 
generation  has  caused  purchase  power 
expenses  to  increase  and  revenue  fi'om  '  * 
non-firm  energy  sales  to  decrease.  There 
has  been  an  increase  in  both  the  price 
and  volume  of  purchase  power  needed 
to  meet  contractual  commitments  to  • 
Western’s  Custom6rs.  The  purchase 
price  of  power  is  set  by  supply  and 
demand  on  the  open  market. 

The  existing  firm  electric  service  Rate 
Schedules  P-SED-FlO  and  P-SED-FPiO 
are  being  superseded  by  Rate  Schedules 
P-SED-Fl  1  and  P-SED-FPl  1 , 
respectively.  Under  Rate  Schedule  P- 
SED-Fll,  the  provisional  rates  for  firm 


’  FERC  confirmed  and  approved  Rate  Order  No. 
WAPA-140  on  April  28,  2009,  in  Docket  No.  EF09- 
5031-000.  See  United  States  Department  of  Energy, 
Western  Area  Power  Administration,  Pick-Sloan 
Missouri  Basin  Program,  127  FERC  ^  62,075. 


eleetric  services  will  result  in  a 
combined  composite  rate  of  33.25  mills/ 
kWh.  The  energy  rate  wifi  be  19.05 
mills/kWh  (a  Base  component  of  9.53 
mills/kWh  and  a  Drought  Adder 
component  of  9.52  mills/kWh),  and  the 
capacity  rate  will  be  $7.65/kWmonth  (a 
Base  component  of  $3.80/kWmonth  and 
a  Drought  Adder  component  of  $3.85/ 
kWmonth).  Under  Rate  Schedule  P- 
SED-FPll,  the  provisional  rates  for  firm 
peaking  electric  services  consist  of  a 
capacity  charge  of  $6.90/kWmonth  (a 
Base  component  of  $3.45/kWmonth  and 
a  Drought  Adder  component  of  $3.45/ 
kWmonth)  and  an  energy  charge  of 
19.05  mills/kWh  (a  Base  component  of 
9.53  mills/kWh  and  a  Drought  Adder 
component  of  9.52  mills/kWh). 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC. 
Existing  Department  of  Energy  (DOE) 
procedures  for  public  participation  in  - 
power  rate  adjustments  (10  CFR  part 
903)  were  published  on  September  18, 
1985. 

Under  Delegation  Order  Nos.  00— 
037.00  and  OO-OOl.OOC,  it)  CFR  part 
903,  and  18  CFR  part  300, 1  hereby 
confirm,  approve,  and  place  Rate  Order 
No.  WAPA-147,  the  proposed  P- 
SMBP — ED  firm  power,  and  firm 
peaking  power  rates  into  effect  on  an 
interim  basis. 

The  new  Rate  Schedules  P-SED-Fll 
and  P-SED-FPll  will  be  promptly 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Dated:  December  14,  2009. 

Daniel  B.  Poneman, 

Deputy  Secretary  of  Energy. 

Department  of  Energy  Deputy  Secretary 

In  the  matter  of:  Western  Area  Power 
Administration  Rate  Adjustment  for  the 
Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division;  Rate  Order  No. 
WAPA-147;  Order  Confirming, 
Approving,  and  Placing  the  Pick-Sloan 
Missouri  Basin  Program — Eastern 
Division  Firm  Pow6r  and  Firm  Peaking 
Power  Service  Ratds  into  Effect  on  an 
Interim  Basis. 

The  firm  and  firm  peaking  electric 
service  rates  for  the  Pick-Sloan  Missouri 
Basin  Program — Eastern  Division  were 
established  in  accordance  with  section 
302  of  the  Department  of  Energy  (DOE) 


Organization  Act  (42  U.S.C.  7152).  This 
Act  transferred  to  and  vested  in  the 
Secretary  of  Energy  the  power  marketing 
functions  of  the  Secretary  of  the 
Department  of  the  Interior  and  the 
Bureau  of  Reclamation  under  the 
Reclamation  Act  of  1902  (ch.  1093,  32 
Stat.  388),  as  amended  and 
supplemented  by  subsequent  laws, 
particularly  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c))  and  section  5  of  the 
Flood  Control  Act  of  1944  (16  U.S.C. 
825s)  and  other  acts  that  specifically 
apply  to  the  project  involved. 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated:  (1)  The 
authority  to  develop  power  and 
transmission  rates  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary  of  Energy;  and  (3)  the 
authority  to  confirm,  approve  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Existing  DOE  procedures  for 
public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  were 
published  on  September  18, 1985. 

Acronyms  and  Definitions 

As  used  in  this  Rate  Order,  the 
following  acronyms  and  definitions 
apply: 

Administrator:  The  Administrator  of  the 
Western  Area  Power  Administration. 

Base:  Revenue  requirement  component  of 
the  power  rate  including  annual  operation 
and  maintenance  expenses,  investment 
repayment  and  associated  interest,  normal 
timing  power  purchases,  and  transmission 
costs. 

Capacity:  The  electric  capability  of  a 
generator,  transfoimer,  transmission  circuit, 
or  other  equipment.  It  is  expressed  in 
kilowatts. 

Capacity  Charge:  The  rate  which  sets  forth 
the  charges  for  capacity.  It  is  expressed  in 
dollars  per  kilowattmonth. 

Composite  Rate:  The  rate  for  commercial 
firm  power  which  is  the  total  annual  revenue 
requirement  for  capacity  and  energy  divided 
by  the  total  annual  energy  sales.  It  is 
expressed  in  mills  per  kilowatthour  and  used 
for  comparison  purposes. 

CROD:  Contract  Rate  of  Delivery.  The 
maximum  amount  of  capacity  and  energy 
allocated  to  a  preference  Customer  for  a 
period  specified  under  a  contract. 

Customer:  An  entity  with  a  contract  that  is 
receiving  service  fi'om  Western’s  Upper  Great 
Plains  Region. 

Deficits:  Deferred  or  unrecovered  annual 
and/or  interest  expenses. 

DOE:  United  States  Department  of  Energy. 

DOE  Order  RA  6120.2:  An  order  outlining 
power  marketing  administration  financial 
reporting  and  rate-making  procedures. 
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Drought  Adder:  Formula-based  revenue 
requirement  component  including  costs 
associated  with  the  drought. 

Energy:  Measured  in  terms  of  the  work  it 
is  capable  of  doing  over  a  period  of  time.  It 
is  expressed  in  kilowatthours. 

Energy  Charge:  The  rate  which  sets  forth 
the  charges  for  energy.  It  is  expressed  in  mills  • 
per  kilowatthour  and  applied  to  each 
kilowatthour  delivered  to  each  Customer. 

FERC:  Federal  Energy  Regulatory 
Commission. 

Firm:  A  type  of  product  and/or  service 
available  at  the  time  requested  by  the 
Customer. 

FRN:  Federal  Register  notice. 

Fry-Ark:  Fryingpan-Arkansas  Project. 

FY:  Fiscal  year;  October  1  to  September  30. 
kW:  Kilowatt — the  electrical  unit  of 
capacity  that  equals  1,000  watts. 

kWh:  Kilowatthour — the  electrical  unit  of 
energy  that  equals  1,000  watts  in  1  hour. 

kWmonth:  Kilowattmonth — the  electrical 
unit  of  the  monthly  amount  of  capacity. 

LAP:  Loveland  Area  Projects. 
mills/kWh:  Mills  per  kilowatthour — the 
unit  of  charge  for  energy  (equal  to  one  tenth 
of  a  cent  or  one  thousandth  of  a  dollar). 

MW:  Megawatt — the  electrical  unit  of 
capacity  that  equals  1  million  watts  or  1,000 
kilowatts. 

NEPA:  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321-4347  (2003)). 

Non-timing  Power  Purchases:  Power 
purchases  that  are  not  related  to  operational 
constraints  such  as  management  of 
endangered  species,  species  habitat,  water 
quality,  navigation,  control  area  purposes, 
etc. 

OGrM:  Operation  and  Maintenance. 

P-SMRP:  The  Pick-Sloan  Missouri  Basin 
Program. 

P-SMRP-ED:  Pick-Sloan  Missouri  Basin 
Program — Eastern  Division. 

P-SMBP-WD:  Pick-Sloan  Missouri  Basin 
Program — Western  Division. 

Power:  Capacity  and  energy. 

Power  Factor:  The  ratio  of  real  to  apparent 
power  at  any  given  point  and  time  in  an 
electrical  circuit.  Generally,  it  is  expressed  as 
a  percentage. 

Preference:  The  provisions  of  Reclamation 
Law  which  require  Western  to  first  niake 
Federal  power  available  to  certain  entities. 

FcJr  example,  section  9(c)  of  the  Reclamation 
Project  Act  of  1939  (43  U.S.C.  485h(c))  states 
that  preference  in  the  sale  of  Federal  power 
shall  be  given  to  municipalities  and  other 
public  corporations  or  agencies  and  also  to 
cooperatives  and  other  nonprofit 
organizations  financed  in  whole  or  in  part  by 
loans  made  under  the  Rural  Electrification 
Act  of  1936. 

Provisional  Rate:  A  rate  which  has  been 
confirmed,  approved,  and  placed  into  effect 
on  an  interim  basis  by  the  Deputy  Secretary 
of  Energy. 

PRS:  Power  Repayment  Study. 

Rate  Brochure:  A  )uly  2009  document 
explaining  the  rationale  and  background  for 
the  rate  proposal  contained  in  this  Rate 
Order. 

Reclamation:  The  United  States 
Department  of  the  Interior,  Bureau  of 
Reclamation. 


Reclamation  Law:  A  series  of  Federal  laws 
that  contain  the  framework  under  which 
Western  markets  power. 

Revenue  Requirement:  The  revenue 
required  to  recover  annual  expenses  (such  as 
O&M,  purchase  power,  transmission  service 
expenses,  interest,  and  deferred  expenses) 
and  repay  Federal  investments  and  other 
assigned  costs. 

RMR:  The  Rocky  Mountain  Customer 
Service  Region  of  the  Western  Area  Power 
Administration. 

UGPR:  The  Upper  Great  Plains  Customer 
Service  Region  of  the  Western  Area  Power 
Administration. 

Western;  The  United  States  Department  of 
“Energy,  Western  Area  Power  Administration.’ 

Effective  Date 

The  new  provisional  rates  will  take 
effect  on  the  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
January  1,  2010,  and  will  remain  in 
effect  untij  December  31,  2014,  pending 
approval  by  FERC  on  a  final  basis. 

Public  Notice  and  Comment 

Western  followed  the  Procedures  for 
Public  Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  part  903,  in 
developing  these  rates.  The  steps' 
Western  took  to  involve  interested 
parties  in  the  rate  process  were: 

1.  The  proposed  rate  adjustment 
process  began  March  17,  2009,  when 
Western’s  UGPR  mailed  a  notice 
announcing  informal  Customer 
meetings  to  all  P-SMBP-ED  preference 
Customers  and  interested  parties.  The 
informal  meetings  were  held  on  April 
15,  2009,  in  Sioux  Falls,  South  Dakota, 
and  on  April  16,  2009,  in  Northglenn, 
Colorado.  At  these  informal  meetings. 
Western  explained  the  rationale  for  the 
rate  adjustment,  presented  rate  designs 
and  methodologies,  and  answered 
questions. 

2.  A  Federal  Register  notice,  , 
published  on  July  14,  2009  (74  FR 
34012),  announced  the  proposed  rates 
for  P-SMBP-ED,  began  a  public 
consultation  and  comment  period  and 
announced  the  public  information  and 
public  comment  forums. 

3.  On  July  14.  2009,  Western  mailed 
letters  to  all  P-SMBP-ED  preference  * 
Customers  and  interested  parties 
transmitting  the  FRN  published  on  July 
14,  2009. 

4.  On  August  18,  2009,  at  9  a.m. 
(MDT),  Western  held  a  public 
information  forum  at  the  Ramada  Plaza 
Hotel  in  Northglenn,  Colorado.  Western 
provided  updates  to  the  proposed  firm 
power  rates -for  the  P-SMBP,  which 
encompasses  the  P-SMBP-ED  and  LAP 
rates.  Western  also  answered  questions 
and  gave  notice  that  more  information 
was  available  in  the  rate  brochure. 


5.  On  August  18,  2009,  at  11  a.m. 
(MDT),  following  the  public  information 
forum,  at  the  same  location,  a  public 
comment  forum  was  held.  The  comment 
forum  gave  the  public  an  opportunity  to 
comment  for  the  record.  No  oral  or 
written  comments  were  received  at  this 
forum. 

6.  On  August  19,  2009,  at  9  a.m. 

(CDT),  Western  held  a  public 
information  forum  at  the  Holiday  Inn  in 
Sioux  Falls,  South  Dakota.  Western 
provided  updates  to  the  proposed  firm 
power  rates  for  the  P-SMBP-ED. 

Western  also  answered  questions  and 
gave  notice  that  more  information  was 
available  in  the  rate  brochure. 

7.  On  August  19,  2009,  at  11  a.m. 
(CDT),  following  the  public  information 
forum,  and  at  the  same  location,  a 
public  comment  forum  was  held.  The 
comment  forum  gave  the  public  an 
opportunity  to  comment  for  the  record. 
Two  oral  comments  and  two  exhibits 
were  receiyed  at  this  forum. 

8.  Western  provided  a  website  which 
contains  all  of  the  letters,  time  frames, 
dates,  and  locations  of  forums, 
documents  discussed  at  the  information 
meetings,  FRNs,  rate  brochure,  and  all 
other  information  about  this  rate  process 
for  easy  Customer,  access.  The  Web  site 
is  located  at  http://www.wapa.gov/ugf}/ 
rates/20  lOFirmRateAdjust. 

9.  During  the  consultation  and 
comment  period,  which  ended  October 
13,  2009,  Western  received  one 
comment  letter. 

All  comments  received  have  been 
considered  in  preparing  this  Rate  Order. 

Comments  ■ 

Written  comment  was  received  from 
the  following  organization:  Mid-West 
Electric  Consumers  Association, 
Colorado. 

Two  representatives  of  the  following 
organization  made  oral  comments  and 
submitted  exhibits:  Rosebud  Sioux 
Tribe’s  Utilities  Commission,  South 
Dakota. 

Project  Description 

The  P-SMBP  was  authorized  by 
Congress  in  Section  9  of  the  Flood 
Control  Act  of  December  22,  1944, 
commonly  referred  to  as  the  Flood 
Control  Act  of  1944.  This  multipurpose 
program  provides  flood  control, 
irrigation,  navigation,  recreation, 
preservation  and  enhancement  of  fish 
and  wildlife,  and  power  generation. 
Multipurpose  projects  have  been 
developed  on  the  Missouri  River  and  its 
tributaries  in  Colorado,  Montana, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wyoming. 

In  addition  to  the  multipurpose  water 
projects  authorized  by  Section  9  of  the 
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Flood  Control  Act  of  1944,  certain  other 
existing  projects  have  been  integrated 
with  the  P-SMBP  for  power  marketing, 
operation,  and  repayment  purposes.  The 
Colorado-Big  Thompson,  Kendrick,  and 
Shoshone  Projects  were  combined  with 
the  P-SMBP  in  1954,  followed  by  the 
North  Platte  Project  in  1959.  These 
projects  are  referred  to  as  the 
“Integrated  Projects”  of  the  P-SMBP. 

The  Flood  Control  Act  of  1944  also 
authorized  the  inclusion  of  the  Fort 
Peck  Project  with  the  P-SMBP  for 
operation  and  repayment  purposes.  The 
Riverton  Project  was  integrated  with  the 
P-SMBP  in  1954  and  in  1970  was 
reauthorized  as  a  unit  of  P-SMBP. 

The  P-SMBP  is  administered  by  two 
regions.  The  UGPR,  with  a  regional 
office  in  Billings,  Montana,  markets 
power  from  the  Eastern  Division  of  P- 
SMBP,  and  the  RMR,  with  a  regional 
office  in  Loveland,  Colorado,  markets 
the  Western  Division  power  of  P-SMBP. 
The  UGPR  markets  power  in  western 
Iowa,  western  Minnesota,  Montana  east 
of  the  Continental  Divide,  North  Dakota, 


South  Dakota,  and  the  eastern  two- 
thirds  of  Nebraska.  The  RMR  markets  P- 
SMBP— ‘WD  power,  which  in 
combination  with  Fry-Ark  power  is 
known  as  LAP  power,  in  northeastern 
Colorado,  east  of  the  Continental  Divide 
in  Wyoming,  west  of  the  101st  meridian 
in  Nebraska,  and  most  of  Kansas.  The  P— 
SMBP  power  is  marketed  to 
approximately  300  firm  power 
Customers  by  the  UGPR  and  , 
approximately  54  firm  power  Customers 
by  the  RMR. 

Power  Repayment  Study — Firm  Power  , 
Rate 

Western  prepares  a  PRS  each  FY  to 
determine  if  revenues  will  be  sufficient 
to  repay,  within  the  required  time,  all 
costs  assigned  to  the  P-SMBP.  ’ 
Repayment  criteria  are  based  on 
Western’s  applicable  laws  and, 
legislation,  as  well  as  policies  including 
DOE  Order  RA  6120.2.  To  meet  Cost 
Recovery  Criteria  outlined  in  DOE  Order 
RA  6120.2,  a  revised  study  and  rate 
adjustment  has  been  developed  to 


demonstrate  that  sufficient  revenues 
will  be  collected  under  proposed  rates 
to  meet  future  obligations. 

Existing  and  Provisional  Rates  ' 

Eastern  Division 

“  Under  Rate  Schedule  P-SED— FlO,  the 
composite  rate  is  29.34  mills/kWh,  the 
firm  energy  rate  is  16.71  mills/kWh,  and 
the  firm  capacity  rate  is  $6.80/ 
kWmonth.  For  Rate  Schedule  P-SED- 
FPIO  the  firm  peaking  capacity  rate  is 
$6.20/kWmonth.  These  Rate  Schedules 
are  formula  based  with  Base  and 
Drought  Adder  components  and  provide 
for  up  to  a  ^  mills/kWh  increase  in  the 
Drought  Adder  component. 

The  current  rate  adjustment  reflects  a 
rate  increase  based  on  the  P-SMBP  FY 
2008  PRS.  The  PRS  sets  the  total  annual 
P-SMBP — ED  revenue  requirement  for 
FY  2OIO  for  firm  and  firm  peaking 
electric  service  at  $320.2  million,  or  a 
13.1  percent  increase. 

A  comparison  of  the  existing  and 
provisional  firm  power  and  firm 
peaking  power  rates  follow: 


Table  1— Comparison  of  Existing  and  Provisional  Rates  Pick-Sloan  Missouri  Basin  Program — Eastern 

Division 


Current  rates 

Provisional  rates 

Percent 

change 

•  Firm  electric  service 

P-SED-F10/P- 

SED-FP10 

P-SED-F11/P- 

SED-FP11 

Rate  Schedules;  .  • 

Firm  and  Firm  Peaking  Revenue  Requirement  (million) . . 

$283.0 

i 

$320.2 

13.1 

Composite  Rate  (mills/kWh)  . 

29.34 

33.25 

13.3 

Firm  Capacity  Rate  (/kWmonth) . 

$6.80 

$7.65 

12.5 

Firm  Energy  Rate  (mills/kWh)  . . . 

16.71 

19.05 

14.0 

-  Firm  Peaking  Capacity  Rate  (/kWmonth) . 

$6.20 

,  $6.90 

11.3 

Firm  Peaking  Energy  Rate  (mills/kWh)  ^  . 

16.71 

19.05 

14.0 

1  Firm  Peaking  Energy  is  normally  returned.  This  rate  will  be  assessed  in  the  event  Firm  Peaking  Energy  is  not  returned. 


Western  Division 

The  LAP  rate  is  designed  to  recover 
the  P-SMBP— WD  revenue  requirement 
for  the  P-SMBP  and  the  revenue 
requirement  for  Fry- Ark.  The 
adjustment  to  the  LAP  rate  is  a  separate 
formal  rate  process  which  is 
documented  in  Rate  Order  No.  WAPA- 
146.  Rate  Order  No.  WAPA-146  is  also 
scheduled  to  go  into  effect  on  the  first 
day  of  the  first  full  billing  period  on  or 
after  January  1,  2010. 

Certification  of  Rates 

Western’s  Administrator  certified  that 
the  provisional  rates  for  P-SMBP — ED 
firm  power  and  firm  peaking  power 
rates  under  Rate  Schedules  P-SED-Fll 
and  P-SED-FPll  are  the  lowest 
possible  rates  consistent  with  sound 
business  principles.  The  provisional 
rates  were  developed  following 


administrative  policies  and  applicable 
laws. 

P-SMBP — ED.  Firm  Power  Rate 
Discussion 

Western  is  required  to  establish  power 
rates  sufficient  to  recover  operation, 
maintenance,  purchased  power  and 
interest  expenses,  and  repay  power 
investment  and  irrigation  aid. 

The  P-SMBP-ED  firm  power  and  firm 
peaking  power  rates  must  be  increased 
due  to  the  financial  impact  of  the 
drought,  increased  annual  expenses, 
increased  investments,  and  increased 
interest  expenses  associated  with  debt. 

Under  Rate  Schedule  P-SED-Fll, 
Western  will  continue  identifying  its 
firm  electric  service  revenue 
requirement  using  Base  and  Drought 
Adder  components.  The  Base 
component  is  a  fixed  revenue 
requirement  that  includes  annual  O&M 


expenses,  investment  repayment  and 
associated  interest,  normal  timing 
power  purchases,  and  transmission 
costs.  Western’s  normal  timing  power 
purchases  are  due  to  operational 
constraints  (e.g.,  management  of 
endangered  species  habitat,  water 
quality,  navigation,  etc.)  and  are  not 
associated  with  drought.  The  Base 
component  cannot  be  adjusted  by 
Western  without  a  public  process. 

The  Drought  Adder  component  is  a 
formula-based  revenue  requirement  that 
includes  costs  attributable  to  drought 
conditions  within  the  P-SMBP.  The 
Drought  Adder  component  includes 
costs  associated  with  future  non-timing 
power  purchases  to  meet  firm  power 
contractual  obligations  not  covered  with 
available  system  generation  due  to  the 
drought,  previously  incurred  deficits 
due  to  purchased  power  debt  that 
resulted  ft’om  non-timing  power 
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purchases  made  during  this  drought, 
and  the  interest  associated  with  drought 
debt.  The  Drought  Adder  component  is 
designed  to  repay  Western’s  drought 
debt  within  10  years  from  the  time  the 
debt  was  incurred,  using  balloon- 
payment  methodology.  For  example,  the 
drought  debt  incurred  by  Western  in  FY 
2008  will  be  repaid  by  FY  2018. 


Table  2— Summary  of  P-SMBP— ED  Rate  Components 


Existing  rates 

P-SED-F10^-SED-FP10 

'  Provisional  rates 

P-SEQ-F1 1/P-SED-FP1 1 

Base  com¬ 
ponent 

Drought 

adder 

component 

Total 

Base  com¬ 
ponent 

Drought 

adder 

component 

Total 

Firm  Capacity  Rate  (/kWmonth)  . . 

Firm  Energy  Rate  (mills/kWh) . 

Firm  Peaking  Capacity  Rate  (/kWmonth)  . 

Firm  Peaking  Energy  Rate  (mills/kWh)  ^  . 

$3.80 

9.27 

$3.40 

9.27 

$3.00 

7.44 

$2.80 

7.44 

$6.80 
16.71 
.  $6.20 
16.71 

$3.80 

9.53 

$3.45 

9.53 

$3.85 

9.52 

$3.45 

9.52 

$7.65 

19.05 

$6.90 

19.05 

’  Firm  peaking  energy  is  normally  returned.  This  will  be  assessed  in  the  event  firm  peaking  energy  is  not  returned. 


The  annual  revenue  requirement 
calculation  will  continue  to  be 
summarized  by  the  following  formula: 
Annual  Revenue  Requirement  =  Base 
Revenue  Requirement  +  Drought  Adder 
Revenue  Requirement.  Under  this 
provisional  rate,  the  P-SMBP-ED 
annual  revenue  requirement  equals 
$332.8  million  and  is  comprised  of  a 
Base  revenue  requirement  of  $166 


million  plus  a  Drought  Adder  revenue 
requirement  of  $166.8  million.  Both  the 
Base  and  Drought  Adder  components 
recover  portions  of  the  firm  power 
revenue  requirement,  firm  peaking 
power,  and  associated  5  percent 
discount  revenue  necessary  to  equal  the 
P-SMBP-ED  revenue  requirement.  A 
comparison  of  the  current  and  proposed 
rate  components  are  listed  in  Table  2. 


As  set  forth  in  Table  2  above, 
provisional  Rate  Schedule  P-SED-Fll 
has  a  firm  capacity  rate  of  $7.65/ 
kWmonth  and  a  firm  energy  rate  of 
19.05  raills/kWh.  Under  Rate  Schedule 
P-SED-FPll,  the  firm  peaking  capacity 
rate  will  increase  to  $6.90/kWmonth,  or 
an  11  percent  increase.  Peaking  energy 
is  either  returned  to  Western  or  paid  for 
in  accordance  with  the  terms  of  the 
contract  between  Western  and  the 
peaking  power  Customer. 

Continuing  to  identify  the  firm 
electric  service  revenue  requirement 
using  Base  and  Drought  Adder 
components  will  assist  Western  in 
presenting  the  effects  of  the  drought 
within  the  P-SMBP,  demonstrating 
repayment  of  the  drought  related  costs, 
and  allow  Western  to  be  more 
responsive  to  changes  in  drought  related 
expenses.  Western  will  continue  to 
charge  and  bill  Customers  firm  electric 
service  rates  for  energy  and  capacity, 
which  are  the  sum  of  the  Base  and 
Drought  Adder  components. 

Western  reviews  its  firm  electric 
service  rates  annually.  Western  will 
review  the  Base  component  after  the 
annual  PRS  is  completed,  generally  in 
the  ffrst  quarter  of  the  calendar  year.  If 
an  adjustment  to  the  Base  component  is 
necessary.  Western  will  initiate  a  public 


process  pursuant  to  10  CFR  part  903 
prior  to  making  an  adjustment. 

In  accordance  with  the  original 
implementation  of  the  Drought  Adder 
component,  Western  will  continue  to 
review  the  Drought  Adder  component 
each  September  to  determine  if  drought 
costs  differ  from  those  projected  in  the 
PRS.  If  drought  costs  differ.  Western 
will  determine  if  an  adjustment  to  the 
Drought  Adder  component  is  necessary. 
Western  will  notify  Customers  by  letter 
each  October  of  the  planned 
incremental  or  decremental  adjustment 
and  implement  the  adjustment  in  the 
January  billing  cycle.  Although 
decremental  adjustments  to  the  Drought 
Adder  component  will  occur  as  drought 
costs  are  repaid,  the  adjustments  cannot 
result  in  a  negative  Drought  Adder 
component.  To  give  Customers  advance 
notice.  Western  will  conduct  a 
preliminary  review  of  the  Drought 
Adder  component  in  early  summer  and 
notify  Customers  by  letter  of  the 
estimated  change  to  the  Drought  Adder 
component  for  the  following  January. 
Western  will  verify  the  final  Drought 
Adder  component  adjustment  by 
notification  in  the- October  letter  to  the 
Customers.  Implementing  the  Drought 
Adder  component  adjustment  on 
January  1  of  each  year  will  help  keep 


the  drought  deficits  frnm  escalating  as 
quickly,  will  lower  the  interest  expense 
due  to  drought  deficits,  will 
demonstrate  responsible  deficit 
management,  and  will  provide  prompt 
drought  deficit  repayments. 

Western’s  current  and  provisional  rqte 
schedules  provide  for  a  formula-based 
adjustment  of  the  Drought  Adder 
component  of  up  to  2  mills/kWh.  The  2 
mills/kWh  cap  is  intended  to  place  a 
limit  on  the  amount  the  Drought  Adder 
formula  can  be  adjusted  relative  to 
associated  drought  costs  without 
initiating  a  public  process  to  recover 
costs  attributable  to  the  Drought  Adder 
formula  rate  for  any  one-year  cycle. 

Statement  of  Revenue  and  Related 
Expenses 

The  following  Table  3  provides  a 
summary  of  projected  revenue  and 
expense  data  for  the  total  P-SMBP, 
including  both  the  Eastern  and  Western 
Divisions,  firm  electric  service  revenue 
requirement  through  the  5-year  rate 
approval  period. 

The  firm  power  rates  for  both 
divisions  have  been  developed  with  the 
following  revenues  and  expenses  for  the 
P-SMBP: 


Table  3— Total  P-SMBP  Firm  Power  Comparison  of  5-Year  Rate  Period  (FY  2010-2014) 

[Total  revenues  and  expenses] 


* 

Current  rate 
($000) 

Provisional 

rate 

($000) 

Difference 

($000) 

$2,417,497 

$2,625,336 

$207,839 

Expenses: 

Revenue  Distribution 
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Table  3— Total  P-SMBP  Firm  Power  Comparison  of  5-Year  Rate  Period  (FY  2010-2014) — Continued 

[Total  revenues  and  expenses] 


Current  rate 
($000) 

Provisional 

rate 

($000) 

Difference 

($000) 

o&M . . . ; . 

Purchased  Power  . 

Interest . . . 

Transmission  . . . . 

,Total  Expenses . 

Principal  Payments: 

Capitalized  Expenses  (Deficits)  ’  . ! . 

Original  Project  and  Additions  ^  . 

Replacements’  . 

Irrigation  Aid  . . . ; . 

Total  Principal  Payments  . . 

Total  Revenue  Distribution . 

859,559 

431,180 

639,356 

65,963 

904,884 

440,038 

650,671 

65,853 

45,325 

8,858 

11,315 

(110) 

1,996,058 

2,061 ,446 

65,388 

351,517 

1,546 

2,704 

65,672 

483,252 

10,414 

4,825 

65,399 

131,735 

8,868 

2,121 

(273) 

421,439 

563,890 

142,451 

2,417,497 

2,625,336 

207,839 

•’  Due  to  the  deficit  or  near  deficit  conditions  between  1999  and  2008,  revenues  generated  in  the  cost  evaluation  period  are  applied  toward  re¬ 
payment  of  deficits  rather  than  repayment  of  project  additions  and  replacements.  All  deficits  are  projected  to  be  repaid  by  2017. 


Basis  for  Rate  Development 

The  existing  rates  for  P-SMBP — ED 
firm  power  in  Rate  Schedule  P-SED- 
FIO,  which  expire  December  31,  2013, 
no  longer  provide  sufficient  revenues  to 
pay  all  annual  costs,  including  interest 
expense,  and  repay  investment  and 
irrigation  aid  within  the  allowable 
period.  The  adjusted  rates  reflect 
increases  due  to  the  financial  impact  of 
the  drought,  increased  annual  expenses, 
increased  investments,  and  increased 
interest  expense  associated  with 
investments  and  drought  deficits.  The 
provisional  rates  will  provide  sufficient 
revenue  to  pay  all  annual  costs, 
including  interest  expense,  and  repay 
power  investment  and  irrigation  aid 
within  the  allowable  periods.  The 
provisional  rates  will  take  effect  on  the 
first  full  billing  period  on  or  after 
January  1,  2010,  and  will  remain  in 
effect  on  an  interim  basis,  pending 
FERC’s  confirmation  and  approval  of 
them  or  substitute  rates  on  a  final  basis’, 
through  December  31,  2014. 

Comments 

The  comments  and  responses  below 
regarding  the  firm  and  firm  peaking 
electric  service  rates  are  paraphrased  for 
brevity  when  not  affecting  the  meaning 
of  the  statement(s).  Direct  quotes  firom 
comment  letters  are  used  for 
clarification  when  necessary. 

A.  Comment:  One  Customer 
representative  recognized  the  impacts 
that  the  extended  drought  has  had  on 
the  current  financial  status  of  the  P- 
SMBP  and  stated  that  the  repayment  of 
Federal  investment  through  Federal 
power  rates  is  taken  very  seriously  by 
the  Customers.  This  Customer 

) 


representative  also  stated  that,  while 
recent  forecasts  of  Pick-Sloan  generation 
suggest  improved  revenues  over  those 
projected  when  Western  began  this 
public  process,  the  customer 
representative  does  not  think  it  would 
be  appropriate  for  Western  to  attempt  to 
adjust  its  proposed  rate  in  the  middle  of 
this  public  process.  The  Customer 
representative  noted  that,  should 
generation  and  revenues  witness  a 
dramatic  iiriprovement.  Western  has  the 
capability  to  adjust  the  Drought  Adder 
up  to  2  mills  without  going  through  a 
full  public  process. 

Response:  Western  acknowledges  the 
financial  impact  of  the  extended 
drought  and  the  need  for  a  firm  power 
rate  increase,  as  well.  Western 
recognizes  the  Firm  Power  Customer’s 
serious  commitment  to  power 
repayment.  Western  agrees  that  it  would 
not  be  appropriate  to  adjust  the 
proposed  rate  in  the  middle  of  this 
public  process,  but  recognizes  that  it  has 
the  ability  to  make  subsequent  changes 
to  the  rate  through  the  Drought  Adder 
in  the  event  of  changes  in  forecast 
generation  and  revenues. 

B.  Comment:  Two  comments 
indicated  that  rates  were  increased  22 
percent  last  year  by  their  electric  co-op 
serving  the  majority  of  Rosebud  Sioux 
Tribe  (Tribe)  members.  The  concern  is 
that  an  additional  rate  increase  will 
have  a  big  impact  on  Tribal  members. 
One  commenter  stated  the  co-op  will 
disconnect  Tribal  member’s  power  even 
in  winter  months,  which  can  be  life- 
threatening.  The  LIEAP  (Low  Income 
Energy  Assistance  Program)  has 
fluctuated  up  and  down.  Rosebud  Sioux 
Tribe  Utilities  Commission  appreciates 


the  efforts  of  Western,  but  cannot  afford 
another  rate  increase.  A  position  paper 
was  submitted  to  Western  along  with  a 
resolution  passed  by  the  Tribal  council 
supporting  the  position. 

The  position  paper  states  that  the 
Rosebud  Sioux  Tribe,  which  is  located 
within  Todd  County  and  known  to  be 
one  of  the  10  poorest  counties  in  the 
nation  with  an  unemployment  rate 
above  80  percent,  opposes  and  cannot 
support  the  proposed  firm  electric  2010 
rate  adjustment.  The  position  paper 
further  states  that  a  rate  increase  would 
directly  affect  Tribal  members  who  have 
signed  up  for  the  Tribal  Bill  Crediting 
Program  by  decreasing  the  amount  of 
credit  on  monthly  electric  bills. 

Response:  Western  acknowledges  the 
financial  impacts  of  a  firm  power  rate 
increase  and  the  poverty  level  which  the 
Tribe  continues  td  endure.  The  criteria 
for  formulating  a  base  rate  is  directly 
related  to  Western’s  costs  and  is  not 
determined  by  the  end-users’  ability  to 
pay.  Western  is  only  a  partial  power 
supplier  to  the  co-op  and  may  not  be  the 
sole  reason  for  a  co-op  rate  increase. 
Western  believes  that  as  water  returns  to 
the  Missouri  River  Basin  and  repayment 
obligations  are  met,  the  Drought  Adder 
component  of  the  r^te  will  be  reduced. 

The  Bill  Crediting  Program  mentioned 
is  not  directly  related  to  this  rate 
adjustment.  The  Tribal  benefit  from  the 
Bill  Crediting  Program  is  derived  from 
the  difference  between  Western’s 
composite  rate  and  the  supplemental 
power  supplier’s  composite  rate.  While 
this  rate  adjustment  will  increase 
Western’s  composite  rate,  it  is  likely 
that  the  composite  rates  for  the 
supplemental  power  suppliers  will 
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increase  over  time,  and  off-set  the 
impact  of  this  rate  increase. 

C.  Comment:  One  commenter 
acknowledged  that  Western  is  working 
with  Basin  Electric  on  an 
interconnection  agreement  for  a  100- 
MW  wind  farm  at  Wessington  Springs 
or  Winner.  The  commenter  hopes 
Western  looks  at  the  transmission 
capacity  and  considers  the  proposed 
Tribal  wind  farms.  The  Rosebud  Sioux 
Tribe  was  the  recipient  of  a  $1.5  million 
grant  from  the  Department  of  Energy  for 
renewable  energy  on  Tribal  homelands 
and  hopes  Western  will  support  their 
economic  efforts. 

Response:  This  comment  is  not 
directly  related  to  the  proposed  firm 
power  rate  action.  As  set  forth  in  the 
American  Recovery  and  Reinvestment 
Act  of  2009,  Western  is  actively 
evaluating  transmission  proposals  to 
support  renewable  energy. 

Availability  of  Information 

Information  about  this  rate 
adjustment,  including  the  PRS, 
comments,  letters,  memorandums,  and 
other  supporting  materials  that  was 
used  to  develop  the  provisional  rates  is 
available  for  public  review  in  the  Upper 
Great  Plains  Regional  Office,  Western 
Area  Power  Administration,  2900  4th  ' 
Avenue  North,  Billings,  Montana. 

Ratemaking  Procedure  Requirements 
Environmental  Compliance 

In  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321-4347);  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  part  1021),  Western 


has  determined  that  this  action  is 
categorically  excluded  from  preparing 
an  environmental  assessment  or  an 
environmental  impact  statement. 

Determination  Under  Executive  Order 
12866 

Western  has  an  exemption  from 
centralized  regulatory  review  under 
Executive  Order  12866;  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Submission  to  the  Federal  Energy 
Regulatory  Commission 

The  provisional  rates  herein 
confirmed,  approved,  and  placed  into 
effect,  together  with  supporting 
documents,  will  be  submitted  to  FERC 
for  confirmation  and  final  approval. 

Order  • 

In  view  of  the  foregoing  and  under  the 
authority  delegated  to  me,  1  confirm  and 
approve  on  an  interim  basis,  effective  on 
the  first  full  billing  period  on  or  after 
January  1,  2010,  Rate  Schedules  P-SED- 
Fll  and  P-SED-FPll  for  the  Pick-Sloan 
Missouri  Basin  Program — Eastern 
Division  Project  of  the  Western  Area 
Power  Administration.  These  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis,  pending  FERC’s 
confirmation  and  approval  of  them  or 
substitute  rates  on  a  final  basis  through 
December  31,  2014. 

Dated:  December  14,  2009. 

Daniel  B.  Poneman, 

Deputy  Secretary  of  Energy. 

Rate  Schedule  P-SED-Fll 
(Supersedes  Schedule  P-SED-FlO) 
January  1,  2010 


United  States  Department  of  Energy 
Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  Montana,  North 
Dakota,  South  Dakota,  Minnesota, 
Iowa,  Nebraska 

Schedule  of  Rates  for  Firm  Power 
Service  (Approved  Under  Rate  Order 
No,  WAPA-147) 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
January  1,  2010,  through  December  31, 
2014. 

Available:  Within  the  marketing  area 
served  by  the  Eastern  Division  of  the  . 
Pick-Sloan  Missouri  Basin  Program. 

Applicable:  To  the  power  and  energy 
delivered  to  Customers  as  firm  power 
service. 

Character:  Alternating  current,  60 
hertz,  three  phase,  delivered  and 
metered  at  the  voltages  and  points 
established  by  contract. 

Monthly  Rate: 

Capacity  Charge:  $7.65  for  each 
kilowatt  per  month  (kWmo)  of  billing 
capacity. 

Energy  Charge:  19.05  mills  for  each 
kilowatthour  (kWh)  for  all  energy 
delivered  as  firm  powef  service. 

Billing  Capacity;  The  billing  capacity 
will  be  as  defined  by  the  power  sales  • 
contract. 

Charge  Components: 

Base:  A  fixed  revenue  requirement 
that  includes  operation  and 
maintenance  expense,  investments  and 
replacements,  interest  on  investments 
and  replacements,  normal  timing 
purchase  power  (purchases  due  to 
operational  constraints,  not  associated 
with  drought),  and  transmission  costs. 


„  ^  50% xBase  Revenue  Requirement 

Base  Capacity  = - - — ^ - =  53.80/kWmo 

•  Firm  Metered  Billing  Units-  ' 

^  _  50%x  Base  Revenue  Requirement 

Base  Energy  = - - - =  9.53  mills/kWh 

Annual  Energy 

Drought  Adder:  A  formula-based  future  purchase  power  above  timing  drought  deficits,  and  interest  on  the 

revenue  requirement  that  includes  purchases,  previous  purchase  power  purchase  power  drought  deficits. 

*  jj  ^  50%xDrought  Adder  Revenue  Requirement  or-/iiw 

Drought  Adder  Capacity  = - - - - - =  $3.85/kWmo 

Firm  Metered  Billing  Units 

Drought  Adder  Energy  -  50% x  Drought  Adder  Revenue  Requirement  ^  „il|s/kwh 

Annual  Energy 


Process:  Any  proposed  change  to  the 
Base  component  will  require  a  public 
process. 


The  Drought  Adder  may  be  adjusted 
annually  using  the  above  formulas  for 
any  costs  attributed  to  drought  of  less 
than  or  equal  to  the  equivalent  of  2 


mills/kWh  to  the  Power  Repayment 
Study  composite  rate.  Any  planned 
incremental  adjustment  to  the  Drought 
Adder  greater  than  the  equivalent  of  2 
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mills/kWh  to  the  PRS  composite  rate 
will  require  a  public  process.  ' 

Adjustments: 

For  Character  and  Conditions  of 
Service:  Customers  who  receive 
deliveries  at  transmission  voltage  may 
in  some  instances  be  eligible  to  receive 
a  5-percent  discount  on  capacity,  and 
energy  charges  when  facilities  are 
provided  by  the  Customer  that  results  in 
a  sufficient  savings  to  Western  to  justify 
the  discount.  The  determination  of 
eligibility  for  receipt  of  the  voltage 
discount  shall  be  exclusively  vested  in 
Western. 

For  Billing  of  Unauthorized  Overruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  power  and/or  energy  obligations, 
such  overrun  shall  be  billed  at  10  times 
the  above  rate. 

For  Power  Factor:  None.  The 
Customer  will  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery 


Base  Capacity  = 


Drought  Adder:  A  formula-based 
revenue  requirement  that  includes 


Drought  Adder  Capacity  = 


Process:  Any  proposed  change  to  the 
Base  component  will  require  a  public 
process. 

The  Drought  Adder  may  be  adjusted 
annually  using  the  above  formula  for 
any  costs  attributed  to  drqught  of  less 
than  or  equal  to  the  equivalent  of  2 
mills/kWh  to  the  Power  Repayment 
Study  composite  rate.  Any  planned  -  - 
incremental  adjustment  to  the  Drought 
Adder  greater  than  the  equivalent  of  2 
millsVkWh  to  the  PRS  composite  rate 
will  require  a  public  process. 

.  Billing  Capacity:  The  billing  capacity 
will  be  the  greater  of  (1)  the  highest  30- 
minute  integrated  capacity  measured 
during  the  month  up  to,  but  not  in 
excess  of,  the  delivery  obligation  under 
the  power  sales  contract,  or  (2)  the 
contract  rate  of  delivery. 

Adjustments: 

Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
obligation  for  peaking  capacity  and/or 


between  95-percent  lagging  and  95- 
percent  leading. 

Rate  Schedule  P-SED-FPll 
(Supersedes  Schedule  P-SED-FPlO) 
January  1,  2010 

United  States  Department  of  Energy 
Western  Area  Power  Administration 

Pick-Sloan  Missouri  Basin  Program — 
Eastern  Division  Montana,  Noi^ 

Dakota,  South  Dakota,  Minnesota, 

Iowa,  Nebraska 

Schedule  of  Rates  for  Firm  Peaking 
Power  Service  (Approved  Under  Rate 
Order  No.  WAPA-147) 

Effective:  The  first  day  of  the  first  full  • 
billing  period  beginning  on  or  after 
January  1,  2010,  through  December  31, 
2014. 

Available:  Within  the  marketing  area 
served  by  the  Eastern  Division  of  the 
Pick-Sloan  Rfissouri  Basin  Program,  to 
our  Customers  with  generating 
resources  enabling  them  to  use  firm 
peaking  power  service. 


Applicable:  To  the  power  sold  to 
Customers  as  firm  peaking  power 
service. 

Character:  Alternating  current,  60 
hertz,  three  phase,  delivered  and 
metered  at  the  voltages  and  points 
established  by  contract. 

Monthly  Bate: 

Capacity  Charge:  $6.90  for  each 
kilowatt  per  month  (kWmo)  of  the 
effective  contract  rate  of  delivery  for 
peaking  power  or  the  maximum  amount 
scheduled,  whichever  is  greater. 

Energy  Charge:  19.05  mills  for  each 
kilowatthour  (kWh)  for  all  energy 
scheduled  for  delivery  without  return. 

Charge  Components: 

Base:  A  fixed  revenue  requirement 
that  includes  operation  and 
maintenance  expense,  investment  and 
replacements,  normal  timing  purchase 
power  (purchases  due  to  operational 
constraints,  not  associated  with 
drought),  and  transmission  costs. 


Base  Peaking  Capacity  Revenue  Requirement  _  45/kWmo 

Peaking  CROD  Billing  Units 


future  purchase  power  above  timing  drought  deficits,  and  interest  on  the 
purchases,  previous  purchase  power  purchase  power  drought  deficits. 


Drought  Adder  Peaking  Capacity  Revenue  Requirement  _  45/kWmo 
Peaking  CROD  Billing  Units 


energy,  such  overrun  shall  be  billed  at 
10  times  the  above  rate. 

[FR  Doc.  E9-30149  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 0-397-000] 

Cesarie,  Inc.;  Supplemental  Notice 
That  Initial  Market-Based  Rate  Filing 
Includes  Request  for  Blanket  Section 
204  Authorization 

December  10.  2009. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Cesarie, 
Inc.’s  application  for  market-based  rate 
authority,  with  an  accompanying  rate 
tariff,  noting  that  such  application 
includes  a  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability. 


Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  • 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  t^at  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  December  30, 
2009. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic  . 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  qs  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
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link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

The  tilings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notitication  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary.  ,  .  - 

(FR  Doc.  E9-30068  Filed  12-17-09;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 0-354-000] 

Starion  Energy,  Inc.;  Supplemental 
Notice  That  Initial  Market-Based  Rate 
Filing  Includes  Request  for  Blanket 
Section  204  Authorization 

December  10,  2009. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Starion 
Energy,  Inc.’s  application  for  market- 
based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  December  30, 
2009. 


The  Commission  encourages 
electronic  submission  of  protests  and 
interv'entions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
seWice,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  tile  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

The  tilings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notitication  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E9-30069  Filed  12-17-09;  8:45  am) 
BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-8986-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments  ' 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
202-564-7146  or  http://www.epa.gov/ 
com  plionce/nepa/. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  July  17,  2009  (74  FR  34754). 

Notice:  In  accordance  with  Section 
309(a)  of  the  Clean  Air  Act,  EPA  is 
required  to  make  its  comments  on  EISs 
issued  by  other  Federal  agencies  public. 
Historically,  EPA  has  met  this  mandate 


by  publishing  weekly  notices  of 
availability  of  EP^  comments,  which 
includes  a  brief  summary  of  EPA’s 
comment  letters,  in  the  Federal 
Register.  Since  February  2008,  EPA  has 
been  including  its  comment  letters  on 
EISs  on  its  Web  site  at;  http:// 
www.epa.gov/compliance/nepa/ 
eisdata.html.  Including  the  entire'EIS 
comment  letters  on  the  Web  site 
satisfies  the  Section  309(a)  requirement  ‘ 
to  make  EPA’s  comments  on  EISs 
available  to  the  public.  Accordingly, 
after  March  31,  2010,  EPA  will 
discontinue  the  publication  of  this 
notice  of  availability  of  EPA  comments 
in  the  Federal  Register. 

Draft  EISs 

EIS  No.  20090303,  ERP  No.  D-AFS- 
L65520-OR,  Upper  Beaver  Creek 
Vegetation  Management  Project, 
Proposes  to  Implement  Multiple 
Resource  Management  Actions, 
Pauline  Ranger  District,  Ochoco 
National  Forest,  Crook  County,  OR. 
Summary:  EPA  expressed 
environmental  concerns  about  riparian 
habitat  impacts.  Rating  EC2. 

EIS  No.  20090320,  ERP  No.  D-ApS- 
L65521-OR,  EXF  Thinning,  Fuel 
.  Reduction,  and  Research  Project, 
Proposal  for  Vegetation  Management 
and  Fuel  Reduction  within  the 
Lookout  Mountain  Unit  of  the  Priilgle 
Falls  Experimental  Forest,  Bend/Ft. 
Rock  Ranger  District,  Deschutes 
National  Forest,  Deschutes  County, 

OR 

Summary:  EPA  does  not  object  to  the 
proposed  project.  Rating  LO. 

EIS  No.  20090332,  ERP  No.  D-AFS- 
K65380-NV,  Middle  Kyle  Canyon 
Complex  Project,  Constmction  and 
Operation  of  a  Recreation  Complex 
within  the  Spring  Mountains  National 
Recreation  Area,  Humboldt-Toiyabe 
National  Forest,  Clark  County,  NV 
Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  water  quality,  hydrology,  aquatic 
resources,  critical  habitat,  and  air 
quality.  EPA  requested  that  these 
impacts  be  mitigated.  Rating  EC2. 

EIS  No.  20090373,  ERP  No.  DS-RLM- 
K65352-NV,  ON  Line  Project, 
(Previously  Known  as  Ely  Energy 
Center)  Proposed  236-mile  long  500 
kV  Electric  Transmission  Line  from  a 
new  substation  near  Ely,  Nevada 
approximately  236  mile  south  to  the 
existing  Harry  Allen  substation  near 
Las  Vegas,  Clark,  Lincoln,  Nye  and 
White  Pine  Counties,  NV 
Summary:  EPA  does  not  object  to  the 
proposed  project.  Rating  LO. 

EIS  No.  20090379,  ERP  No.  DS-COE- 
E30037-FL,  Brevard  County,  Florida 
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Hurricane  and  Storm  Damage  ■ 
Reduction  Project,  To  Reduce  the 
Damages  Caused  by  Erosion  and 
Coastal  Storms  to  Shorefront 
Structures  Along  the  Mid-Reach 
Segment,  Implementation,  Brevard 
County,  FL 

Sumpmry:  EPA  continues  to  have 
environmental  concerns  about  the  long¬ 
term  impacts  of  inundating  hard-bottom 
habitat.  Rating  EC2. 

Final  EISs 

EIS  No.  20090358,  ERP  No.  F-AFS- 
J65541-MT,  Marsh  and  Tarhead 
Allotment  Management  Plans, 
Proposes  to  Authorize  Grazing  of 
Livestock  under  10-year  Permits, 
Lincoln  Ranger  District,  Helena 
National  Forest,  Lewis  and  Clark 
Counties,  MT 

Summary:  EPA’s  previous  issues  have 
been  resolved;  therefore,  EPA  does  not 
object  to  the  proposed  action. 

EIS  No.  20090387,  ERP  No.  F-BLM- 
K65030-CA,  Carrizo  Plain  National 
Monument,  Draft  Resource 
Management  Plan,  Implementation, 
San  Luis  Obispo  County  and  Portion 
of  western  Kern  County,  CA 
Summary:  EPA  does  not  object  to  the 
proposed  project. 

Dated:  December  15,  2009. 

Ken  Mittelholtz, 

Deputy  Director,  NEPA  Compliance  Division, 
Office  of  Federal  Activities. 

[FR  Doc.  E9-30126  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-8986-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202). . 
364—1399  or  http://www.epa.gov/ 
compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  12/07/2009  Through  12/11/2009 
Pursuant  to  40  CFR  1506.9. 

Notice: 

In  accordance  with  Section  309(a)  of 
the  Clean  Air  Act,  EPA  is  required  to 
make  its  comments  on  EISs  issued  by 
other  Federal  agencies  public. 
Historically,  EPA  has  met  this  mandate 
by  publishing  weekly  notices  of 
availability  of  EPA  comments,  which 
includes  a  brief  summary  of  EPA’s 
comment  letters,  in  the  Federal 
Register.  Since  February  2008,  EPA  has 
been  including  its  comment  letters  on 


EISs  on  its  Web  site  at;  http:// 
wwi\’.epa.gov/compliance/nepa/ 
eisdata.html.  Including  the  entire  EIS 
comment  letters  on  the  Web  site 
satisfies  the  Section  309(a)  requirement 
to  make  EPA’s  comments  on  EISs 
available  to  the  public.  Accordingly, 
after  March  31,  2010,  EPA  will 
discontinue  the  publication  of  this 
notice  of  availability  of  EPA  comments 
in  the  Federal  Register. 

EIS  No.  20090428,  Final  EIS,  NOAA, 

AK,  Bering  Sea  Chinook  Salmon 
Bycatch  Management,  Establish  New 
Measures  to  Minimize  Chinook 
Salmon  Bycatch,  To  Amend  the 
Fishery  Management  Plan, 
Implementation,  Bering  Sea  Pollock 
Fishery,  AK,  Wait  Period  Ends:  02/16/ 
2010,  Contact:  Gretchen  Harrington 
907-586-7228. 

EIS  No.  20090429,  Draft  EIS,  BR,  ID, 
Minidoka  Dam  Spillway  Replacement 
Project,  To  Prevent  Structural  Failure 
of  the  Minidoka  Dam  Spillway  and 
Canal  Headworks,  Lake  Walcott, 
Minidoka  County,  ID,  Comment 
Period  Ends:  02/05/2010,  Contact; 
Allyn  Meuleman  208-383-2258. 

EIS  No.  20090430,  Final  EIS,  USES,  00, 

.  Selway-Bitterroot  Wilderness  Plants 
Management  Project,  To  Prevent  the 
Establishment  of  New  Invaders  and 
Reduce  the  Impacts  of  Established 
Invasive  Plants  on  Native  Plant 
Community  Stability,  Sustainability 
and  Diversity,  Nez  Perce,  Clearwater, 
Lolo,  and  Bitterroot  National  Forests, 
ID  and  MT,  Wait  Period  Ends:  02/01/ 
2010,  Contact;  Chad  Benson  208-942- 
3113. 

EIS  No.  20090431,  Final  EIS,  FHWA, 
MO,  East  Columbia  Transportation 
Project,  To  Improve  the 
Transportation  Network  in  Eastern 
Columbia/Boone  County  by:  (1) 
Extending  Route  740  from  its 
Terminus  at  U.S.-63,  along  a  new 
Alignment,  to  1-70  at  the  existing  St. 
Charles  road  interchange,  (2) 
Improving  existing  Broadway  (Route 
WW)  to  Olivet  Road,  and  (3) 

Extending  Ballenger  Lane,  from 
Future  Route  740  to  Clark  Lane,  City 
of  Columbia,  Boona  County,  MO,  Wait 
Period  En.ds:  01/19/2010,  Contact; 
Peggy  Casey  593-636-7104. 

EIS  No.  20090432,  Draft  EIS,  NPS,  DC, 
National- Mall  Plan,  To  Prepare  a 
Long-Term  Plan  that  will  Restore 
National  Mall,  Implementation, 
Washington,  DC,  Comment  Period 
Ends:  03/17/2010,  Contact:  Susan 
Spain  202-245-4692. 

EIS  No.  20090433,  Final  EIS,  USES,  CA, 
Lassen  National  Forest,  Motorized 
Travel  Management  Plan, 
Implementation,  Butte,  Lassen, 


Modoc,  Plumas,  Shasta,  Siskiyou, 
Tehama  Counties,  CA,  Wait  Period 
Ends:  01/19/2010,  Contact: 

s  Christopher  O’Brien  520-252-6698. 

EIS  No.  20090434,  Draft  EIS,  FTA,  UT, 
Draper  Transit  Corridor  Project,  To 
Improve  Transportation  Mobility  and 
Connectivity  for  Residents  and 
Commuters  in  the  Project  Study  Area, 
Salt  Lake  County,  UT,  Comment 
Period  Ends:  02/05/2010,  Contact: 
Kristin  Kenyon  720-963-3300. 

EIS  No.  20090435,  Draft  EIS,  APHIS,  00, 
Glyphosate-Tolerant  Alfalfa  Events 
JlOl  and  Jl63:  Request  for 
Nonregulated  Status,  Implementation, 
United  States,  Comment  Period  Ends: 
02/16/2010,  Contact:  Cindy  Eck  202- 
720-2600. 

EIS  No.  20090436,  Draft  EIS,  USFS,  OR, 
Canyon  Fuels  and  Vegetation  * 

Management  Project,  Proposed  Fuels 
and  Vegetation  Treatment  to  Reduce 
the  Risk  of  Stand  Loss  Due  to  Overly 
Dense  Stand  Conditions,  Lookout 
Mountain  Ranger  District,  Ochoco 
National  Forest,  Crook  County,  OR, 
Comment  Period  Ends:  02/01/2010, 
Contact:  Marcy  Anderson  541—416- 
6463. 

EIS  No.  20090437,  Final  EIS,  USAGE, 

NC,  Western  Wake  Regional 
Wastewater  Management  Facilities, 
Proposed  Construction  of  Regional 
Wastewater  Pumping,  Conveyance, 
Treatment,  and  Discharge  Facilities  to 
Serve  the  Towns  of  Apex,  Cary,  Holly- 
Springs  and  Morrisville,  Research 
Triangle  Park,  Wake  County,  NC,  Wait 
Period  Ends:  01/19/2010,  Contact: 
Henry  Wicker  910—251—4930.  , 

Amended  Notices  ‘ 

EIS  No.  20090365,  Draft  EIS,  USAGE, 

CO,  Moffat  Collection  System  Project, 
to  Provide  High  Quality  Dependable, 
and  Safe  Drinking  Water  to  Over  1.1 
Million  Customers  in  the  City  and 
County  of  Denver,  Application  for  an 
Section  404  Permit,  City  and  County 
Denver,  Adams,  Boulder,  Jefferson 
and  Grand  Counties,  CO,  Comment 
Period  Ends:  03/01/2010,  Contact: 
Scott  Franklin  303-979-4120, 

Revision  to  FR  Notice  Published  10/ 
30/2009:  Extending  Comment  Period 
from  01/28/2010  to  03/01/2010. 

EIS  No.  20090406,  Final  EIS,  USFS,  CA, 
Modoc  National  Forest  Motorized 
Travel  Management  Plan, 
Implementation,  National  Forest 
Transportation  System  (NETS), 

Modoc,  Lassen  and  Siskiyou 
Counties,  CA,  Wait  Period  Ends:  02/ 
01/2010,  Contact:  Kathleen  Borovac 
530-233-8754.  Revisions  to  FR  Notice 
12/04/2009:  Extending  Comment 
Period  from  01/04/2010  to  02/01/ 
2010. 
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EIS  No.  20090413,  Final  EIS,  USFS,  NV, 
Martin  Basin  Rangeland  Project, 
Reauthorizing  Grazing  on  Eight 
Existing  Cattle  and  Horse  Allotments: 
Bradshaw,  Buffalo,  Buttermilk, 

Granite  Peak,  Indian,  Martin  Basin, 
Rebel  Creek,  and  West  Side  Flat 
Creek,  Santa  Rosa  Ranger  District, 
Humboldt-Toiyabe  National  Forest, 

NV,  Wait  Period  Ends:  01/11/2010, 
Contact:  Vernon  Keller  775—355— 

5356.  Revision  to  FR  Notice  12/11/ 
2009:  Correction  to  Contact  Person 
Phone  Number  from  *775-355-5056  to 
775-355-5356. 

EIS  No.  20090415,  Final  EIS,  FHWA, 

MI,  Detroit  Intermodal  Freight 
Terminal  (DIPT)  Project,  Proposes 
Improvement  to  Intermodal  Freight 
Terminals  in  Wayne  and  Oakland 
Counties,  MI,  Wait  Period  Ends:  01/ 
29/2010,  Contact:  David  T.  Williams 
517-702-1820.  Rfevision  to  FR  Notice 
Published  12/11/2009:  Extending 
Comment  Period  from  01/11/2010  to 
01/29/2010. 

EIS  No.  20090421,  Draft  EIS,  NRC,  WY, 
Moore  Ranch  In-Situ  Uranium 
Recovery  (ISR)  Project,  Proposal  to 
Construct,  Operate,  Conduct  Aquifer’ 
Restoration,  and  Decommission  an  In- 
Situ  Recovery  (ISR)  Facility,  NUREG- 
1910,  Campbell  County,  WY, 

Comment  Period  Ends:  02/01/2010, 
Contact:  Behram  Shroff  301—415- 
0666.  Revision  to  FR  Notice  Published 
12/11/2009:  Correction  to  Document 
Type  from  Draft  Supplement  to  Draft. 

EIS  No.  20090423,  Draft  EIS,  NRC.  WY, 
Nichols  Ranch  In-Situ  Uranium 
Recovery  (ISR)  Project,  Proposal  to 
Construct,  Operate,  Conduct  Aquifer 
Restoration,  and  Decommission  an  In- 
Situ  Recovery  Uranium  Milling 
Facility,  Campbell  and  Johnson 
Counties,  WY,  Comment  Period  Ends: 
02/01/2010,  Contact:  Irene  Yu  301- 
415-1951.  Revision  to  FR  Notice 
Published  12/11/2009:  Correction  to 
Document  Type  from  Draft 
Supplement  to  Draft. 

EIS  No.  20090425,  Draft  EIS,  NRC,  WY, 
Lost  Creek  In-Situ  Uranium  Recovery 
(ISR)  Project,  Proposal  to  Construct, 
Operate,  Conduct  Aquifer  Restoration, 
and  Decommission  an  In-Situ 
Recovery  (ISR)  Uranium  Milling 
Facility,  Sweetwater  County,  WY, 
Comment  Period  Ends:  02/01/2010, 
Contact:  Alan  B.  Bjornsen  301-415- 
1195.  Revision  to  FR  Pubjished  12/11/ 
2009:  Correction  to  Document  Type 
Draft  Supplement  to  Draft. 


Dated:  December  15,  2009. 

Ken  Mittelholtz, 

Deputy  Director,  NEPA  Compliance  Divisior}, 
Office  of  Federal  Activities. 

[FR  Doc.  E9-30124  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2009-0192;  FRL-8802-2] 

Issuance  of  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  issued  an 
experimental  use  permit  (EUP)  to  the 
U.S.  Department  of  Agriculture,  Animal 
and  Plant  Health  Inspection  Service 
(USDA,  APHIS)  for  the  use  of  Gonacon 
Immunocontraceptive  Vaccine  on  feral 
horses  in  Theodore  Roosevelt  National 
Park  in  North  Dakota.  An  EUP  permits 
use  of  a  pesticide  for  experimental  or 
research  purposes  only  in  accordance 
with  the  limitations  in  the  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 
Autumn  Metzger,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  305-5314;  e-mail  address: 
metzger.autuinn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

EPA  has  established  a  docket  for  this 
action  under  docket  identification  (ID) 
number  EPA-HQ-OPP-2 009-0 192. 
Publicly  available  docket  materials  are 
available  either  in  the  electronic  docket 
at  http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  The  hours  of 


operation  of  this  Docket  Facility  are 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

II.  Description  of  EUP 

Registrant:  U.S.  Department  of 
Agriculture,  Animal  and  Plant  Health 
In.spection  Service  (USDA,  APHIS) 
applied  for  an  EUP  for  the  use  of 
Gonacon  Immunocontraceptive  Vaccine 
on  feral  horses  on  July  13,  2009. 

56228-EUP-40.  Registrant:  USDA. 
APHIS,  Environmental  Services  Unit 
149,  4700  River  Road,  Riverdale,  MD 
20737.  This  EUP  allows  the  use  of  1.6 
ml  of  the  active  ingredient  Mammalian 
Gonadotropin  Releasing  Hormone 
(GnRH)  deliv^ed  in  the  end  use 
product  GonaCon  Immunocontraceptive 
Vaccine  on  47,000  acres  of  Federally 
owned  park  land  in  Theodore  Roosevelt 
National  Park  in  North  Dakota  to 
evaluate  the  contraceptive  efficacy  on 
feral  horses  (Equus  cabalus). 

III.  Regulatory  Conclusions 

EPA  issued  the  EUP  as  described  in 
Unit  II  on  October  13,  2009.  The 
program  is  authorized  only  in  the  State 
.  of  North  Dakota.  The  EUP  is  effective 
from  October  13,  2009  to  October  13, 
2014. 

IV.  Missing  Data 

There  was  no  missing  data. 

V.  Respon.se  to  Comments 
There  were  no  comments. 

Authority:  7  U.S.C.  136c. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  December  7,  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  E9-30125  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2009-0364;  FRL-8794-6] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any  currently 
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registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Comments  must  be  received  on 
or  before  January  19,  2010. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2009-0364,  by 
one  of  the  following  methods; 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2009- 
0364.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  inforifiation  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  informatfon 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 


of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://www.reguIations.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  B.  Joyner,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  308-3194;  e-mail  address; 
joyner.shaja@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
'public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
'  ask  you  to  respond  to  specific  questions 

or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives.  - 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Registration  Applications 

EPA  received  the  following 
applications  to  register  pesticide 
products  containing  an  active  ingredient 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provision  of  section  3(c)(4)  of  FIFRA. 
Notice  of  receipt  of  these  applications 
does  not  imply  a  decision  by  the  Agency 
on  the  applications. 

1.  File  Symbol:  264-RNIL.  Applicant: 
Bayer  Crop  Science,  P.O.  Box  12014, 
2.'r.W.  Alexander  Drive,  Research 
Triangle  Park.  NC  27709.  Product  Name: 
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Fluopyram  500  SC.  Product  Type: 
Fungicide.  Active  Ingredients: 

Fluopyram  at  11.3%  and  pyrimethanil 
at  33.8%.  PC  Codes:  080302  and 
228201.  Proposed  Classification:  7  and 
9  respectively  for  fluopyram  and 
pyrimethanil.  Use:  Almond;  bulb 
vegetables;  grape;  pistachio;  pome  fruit; 
potato  and  other  tuberous  and  corm 
vegetables;  small  berries;  stone  fruit, 
except  cherry;  strawberry;  and  tomato. 

2.  File  Symbol:  264-RNIU.  Applicant. 
Bayer  Crop  Science,  P.O.  Box  12014, 
2.T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  Product  Name: 
Fluopyram  400  SC.  Product  Type: 
Fungicide.  Active  Ingredients: 

Fluopyram  at  17.4%  and 
prothioconazole  at  17.4%.  PC  Codes: 
080302  and  113961.  Proposed 
Classification:  7  emd  3  respectively  for 
fluopyram  and  prothioconazole.  Uses: 
Dried  shelled  pea  and  bean  subgroup, 
except  soybean. 

3.  File  Symbol:  264— RNON. 

Applicant  Bayer  Crop  Science,  P.O.  Box 
12014,  2.T.W.  Alexander  Drive, 

Research  Triangle  Park,  NC  27709. 
Product  Name:  Fluopyram  500  SC. 
Product  Type:  Fungicide.  Active 
Ingredients:  Fluopyram  at  21.4%  and 
trifloxystrobin  at  21.4%.  PC  Codes: 
080302  and  129112.  Proposed 
Classification:  7  and  11  respectively  for 
fluopyram  and  trifloxystrobin.  Uses: 
Almond;  artichoke  (globe);  brassica 
leafy  vegetable  (head  and  stem 
subgroup);  brassica  leafy  vegetable 
(leafy  greens  subgroup);  carrot;  citrus; 
cucurbit  vegetables;  Siting  vegetables; 
ginseng;  grapes  and  small  vine  fruit 
(except  fuzzy  kiwifruit);  grasses  grown 
for  seed;  herbs  and  spices  (except  black 
pepper);  hops;  leafy  green  vegetables 
(except  brassica);  leafy  petiole 
vegetables  (except  brassica);  peanut; 
pecan;  pistachio;  pome  fruit;  potato  and 
other  root  and  tuberous  corm  vegetables; 
soybean;  stone  fruit;  strawberry; 
sugarbeet;  tree  nuts;  and  wheat. 

4.  File  Symbol:  264-RNOR.  Applicant: 
Bayer  Crop  Science,  P.O.  Box  12014, 
2.T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  Product  Name: 
Fluopyram  400  SC.  Product  Type: 
Fungicide.  Active  Ingredients: 
Fluopyram  at  17.6%  and  tebuconazole 
at  17.6%.  PC  Codes:  080302  and 
128997.  Proposed  Classification:  7  and 

3  respectively  for  fluopyram  and 
tebuconazole.  Uses:  Almond;  barley; 
bulb  vegetables;  corn  (sweet  com,  field 
com,  field  com  grown  for  seed,  and 
popcorn);  cucurbit  vegetables;  grape; 
grasses  grown  for  seed  (all  grasses 
except  cereals);  hop;  leafy  brassica 
greens;  okra;  peanut;  pecans;  pistachio; 
pome  fmit;  soybean;  stone  fruit; 
sunflower;  tree  nuts;  and  wheat. 


5.  File  Symbol:  264-RNTI.  Applicant 
Bayer  Crop  Science,  P.O.  Box  12014, 
2.T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  Product  Name: 
Fluopyram  500  Suspension  Concentrate 
(SC).  Product  Type:  Fungicide.  Active 
Ingredient:  Fluopyram  at  41.5%.  PC 
Code:  080302.  Proposed  Classification: 
None.  Use:  Alfalfa,  forage;  alfalfa,  hay; 
almond,  hulls;  apple,  wet  pomace; 
artichoke;  banana;  beet,  sugar,  roots; 
berry,  lowgrowing,  subgroup  13-07G; 
brassica,  head  and  stem,  subgroup  5A; 
brassica,  leafy  greens,  subgroup  5B; 
bushberries,  subgroup  13-07B; 
caneberries,  subgroup  13-07 A;  cattle, 
fat;  cattle,  meat;  cattle,  meat  byproducts, 
except  liver;  cattle,  liver;  citms,  oil; 
corn,  sweet,  kernel  plus  cob  with  husk 
removed;  cotton,  gin  byproducts;  cotton, 
undelinted  seed;  egg;  fimit,  citms,  group 
10;  fmit,  pome,  group  11;  fmit,  small, 
vine,  climbing,  except  fuzzy  kiwifmit, 
subgroup  13-07F;  fruit,  stone,  group  12; 
goat,  fat;  goat,  meat;  goat,  meat 
byproducts,  except  liver;  goat,  liver; 
grain,  cereal,  forage,  fodder  and  straw, 
group  16,  except  rice;  forage;  grain, 
cereal,  group  15,  except  rice  and  sweet 
com;  grape;  grape,  raisin;  grass,  forage, 
fodder  and  hay,  group  17;  forage;  grass, 
forage,  fodder  and  hay,  group  17;  hay; 
hay,  straw  and  stover;  herbs,  subgroup 
19A,  fresh;  herbs,  subgroup  19A,  dried; 
hop,  dried  cones;  bog,  fat;  hog,  meat; 
hog,  meat  byproducts,  except  liver;  hog, 
liver;  horse,  fat;  horse,  meat;  horse,  meat 
byproducts,  except  liver;  horse,  liver; 
milk;  nut,  tree,  group  (including 
pistachio)  14;  oilseed,  group  20,  except 
cotton;  okra;  onion,  bulb,  subgroup  3- 
07A;  onion,  green,  subgroup  3-07B; 
ornamental;  peanut;  peanut,  hay; 
pepper,  non-bell;  poultry,  fat;  poultry, 
meat;  poultry,  meat  byproducts;  potato, 
processed  potato  waste;  sheep,  fat; 
sheep,  meat;  sheep,  meat  byproducts, 
except  liver;  sheep,  liver;  soybean, 
aspirated  fractions;  soybean,  forage; 
soybean,  hay;  soybean,  hulls;  soybean, 
seed;  spices,  except  black  pepper, 
subgroup  19B;  strawberry;  tomato;  turf; 
vegetable,  cucurbit,  group  9;  vegetable, 
foliage  of  legume,  except  soybean, ' 
subgroup  7A;  vegetable,  fruiting,  except 
non-bell  pepper,  group  8;  vegetable, 
leafy,  except  brassica,  group  4; 
vegetable,  leaves  of  root  and  tuber, 
group  2;  vegetable,  legume,  edible 
podded,  subgroup  6A;  vegetable, 
legume,  succulent  shelled,  subgroup  6B; 
vegetable,  pea  and  bean,  dried  shelled 
(except  soybean),  subgroup  6C; 
vegetable,  root  and  tuber,  except 
sugarbeet,  subgroup  IB;  vegetable, 
tuberous  and  corm,  subgroup  IC;  and 
vines. 


6.  File  Symbo/:. 264-RNTT.  Applicant: 
Bayer  Crop  Science,  P.O'.  Box  12014, 
2.T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27709.  Product  Name: 
Fluopyram  Technical.  Product  Type: 
Fungicide.  Active  Ingredient:  Fluopyram 
at  98.6%.  PC  Code:  080302.  Proposed 
Classification:  None.  Use: 

Manufacturing  use  only. 

7.  File  Symbol:  432-RUIL.  Applicant: 
Bayer  Environmental  Science,  P.O.  Box 
12014,  2.T.W.  Alexander  Drive, 

Research  Triangle  Park,  NC  27709. 
Product  Name:  Fluopyram  500  SC. 
Product  Type:  Fungicide.  Active 
Ingredient:  Fluopyram  at  41.5%.  PC 
Code:  080302.  Proposed  Classification: 
None.  Uses:  Turf  and  ornamentals. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  December  3,  2009. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  E9-30203  Filed  12-17-09;  8:45  am) 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2009-0815;  FRL-9802-3] 

Receipt  of  Petition  Requesting  EPA  to 
Classify  all  Rodenticide  Products 
Containing  Strychnine  as  Restricted 
Use  Pesticides;  Opening  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  is  publishing  for  public 
comment  a  July  9,  2009  petition  from 
the  State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG),  available  in 
docket  number  EPA-HQ-OPP-2009- 
0815,  requesting  that  the  Agency 
classify  all  rodenticide  products 
containing  strychnine  as  Restricted  Use 
Pesticides. 

DATES:  Comments  must  be  received  on 
or  before  March  18,  2010. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2009-0815,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 

DC  20460-0001. 
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•  Delivery:  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made, 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2009- 
0815.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
v\,ww. regulations. gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access’’  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  oody  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://www.regulations.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  of  which  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.reguIations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 


2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket  . 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Jacobs,  Registration 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  305-6406;  fax  number:  (703)  308- 
0029;  e-mail  address: 

Jacobs.  bilMepa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including: 
Various  environmental  groups,  farmers, 
ranchers,  foresters.  State  regulatory 
agencies,  other  interested  Federal 
agencies,  members  of  the  public 
interested  in  the  sale,  distribution,  or 
use  of  pesticides,  registrants  of 
strychnine  alkaloid  pesticide  products, 
and  other  pesticide  registrants  and 
pesticide*  users. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  1  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  of  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  clairned  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 


i.  Identify  the  document  by  docket  ID 
number  and -other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The- Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

What  Action  is  the  Agency  Taking? 

EPA  is  providing  an  opportunity  for 
public  comment  on  a  petition  received 
frbm  the  State  FIFRA  Issues  Research 
and  Evaluation  Group  that  asks  the 
Agency  “to  classify  all  strychnine- 
containing  rodenticides  as  Restricted 
Use  Pesticides  (RUPs).’’ 

EPA  regulates  pesticides  under  the 
authority  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  Under  FIFRA,  EPA  registers  a 
pesticide  after  determining  that  the  use 
of  the  pesticide  will  not  cause 
“unreasonable  adverse  effects”  to 
human  health  or  the  environment.  This 
standard  is  a  risk-benefit  standard  that 
takes  into  account  social,  economic,  and 
environmental  costs  and  benefits. 
Section  3(d)(1)(C)  of  FIFRA  authorizes 
EPA  to  classify  a  product  as  a  restricted 
use  pesticide  if  the  Agency  finds  that 
only  through  such  classification  could 
its  use  be  permitted  without 
unreasonable  adverse  effects  on  the 
environment. 

Restricted  use  pesticides  may  only  be 
sold  to  and  applied  by  certified 
applicators  or  persons  acting  under  the 
direct  supervision  of  certified 
applicators.  End-use  pesticide  products 
that  are  not  classified  as  restricted  use 
pesticides  are  considered  to  be 
unclassified.  Products  registered  and 
labeled  only  for  use  in  the  manufacture 
of  other  pesticide  products  are  not 
subject  to  requirements  pertaining  to 
classification. 
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Through  a  Federal  regulation 
promulgated  in  1978.  (43  FR  57a2-.5791, 
February  9,  1978)  “dry  baits,  pellets  and 
powder  formulations”  containing 
strychnine  compounds  are  classified  as 
restricted  use  pesticides  if: 

1.  The  concentration  of  active 
ingredient  claimed  on  the  label  exceeds 
0.3% 

2.  The  label  permits  applications  that 
are  not  “subsoil,”  and/or 

3.  The  label  includes  “uses  calling  for 
burrow  builders.”  The  same  rule  allows 
strychnine  end-use  “dry  baits,  pellets 
and  powder  formulations”  limited  to 
“subsoil  uses”  not  involving  burrow- 
builder  applications  to  remain 
unclassified.  Such  products  may  be 
purchased  and  used  by  persons  who  are 
neither  certified  applicators  nor 
supervised  by  certified  applicators. 

In  1983,  EPA  completecl  a  Special 
Review  of  above-ground  uses  of 
strychnine  alkaloid  and  strychnine 
sulfate  products.  In  1988,  a  U.S.-  District 
Court  in  Minnesota  issued  an  injunction 
prohibiting  the  registration  of  above¬ 
ground  uses  of  strychnine  products.  In 
1989,  the  1988  decision  was  reversed  in 
part  on  appeal  but  was  upheld  on 
matters  related  to  the  Endangered 
Species  Act.  The  injunction  against 
above-ground  uses  of  pesticides 
containing  strychnine  compounds  was 
sustained  and  remains  in  effect.  Also  in 
1989,  EPA  and  various  concerned 
parties  reached  a  settlement  agreement 
pursuant  to  the  Special  Review.for 
strychnine  products. 

By  the  early  1990’s,  the  registrations 
of  many  strychnine  alkaloid  products 
and  all  strychnine  sulfate  products  had 
been  canceled.  The  strychnine  alkaloid 
products  that  remained  registered  at  that 
time  primarily  included: 

1.  Restricted  use  products  labeled  for 
below-ground  applications  to  control 
pocket  gophers,  including  applications 
using  burrow  builders; 

2.  Unclassified  erid-use  products 
labeled  for  manual  below-ground 
applications  to  control  pocket  gophers; 
and 

3.  Manufacturing-use  products. 

In  1996,  EPA  issued  a  Reregistration 
Eligibility  Decision  (RED)  document 
pertaining  to  strychnine.  Labels  for  all 
currently  registered  strychnine  products 
bear  risk  mitigation  text  developed 
through  the  reregistration  process.  All 
but  one  of  the  remaining  strychnine 
products  subject  to  the  RED  have  been 
reregistered.  All  nine  of  the  remaining 
unclassified  strychnine  end-use 
products  have  been  reregistered. 

Through  a  petition,  SFIREG  seeks  to 
have  all  strychnine  products  classified 
as  restricted  use  pesticides.  Due  to  the 
regulatory  exemption  afforded  to 


manufacturing  use  products,  the 
SFIREG  petition  would  directly  affect 
only  the  currently  unclassified  products 
which  are  labeled  for  manual,  below¬ 
ground  applications  to  control  various 
types  of  pocket  gophers. 

The  petitioner  reports  that  member 
States  have  noted  incidents  of  misuse  of 
strychnine  products,  including  use  to 
control  “black-tailed  prairie  dogs  and 
other  pests  not  found  on  the  product 
labeling.”  Petitioner  states  that  uses 
against  prairie  dogs  typically  consist  of 
“broadcast  applications  of  bait  products 
on  the  soil  surface”  and  thereby 
increase  the  likelihood  of  primary  and 
secondary  exposures  to  non-target 
species.  Petitioner  expresses  concern 
that  sales  of  unclassified  strychnine 
products,  including  “many  products 
sold  in  small  packages,”  make  it 
difficult  for  State  regulatory  agencies  to . 
investigate  misuse  cases  involving 
strychnine  due  to  the  lack  of 
recordkeeping  requirements  for 
transactions  involving  unclassified 
products.  Petitioner  contends  that 
classifying  all  strychnine  products  as 
restricted  use  pesticides  would: 

1.  Provide  tighter  controls  over  the 

distribution,  sale,  and  use  of  these 
products  ' 

2.  Improve  documentation  of  sales, 
facilitate  investigations  of  misuse  cases; 
and 

3.  Better  mitigate  risk  to  the 
environment. 

For  this  Notice,  EPA  has  posted 
petitioner’s  request  in  the  public  docket 
accompanying  this  topic  at  EPA-HQ- 
OPP-2009-0815.  EPA  is  providing  an 
opportunity  for  public  comment  and 
submission  of  additional  information 
pertinent  to  this  petition  that 
commenters  would  like  the  Agency  to 
consider  as  it  develops  a  response  to  the 
petition.  The  Agency  would  find 
particularly  useful  information  relating 
to  misuse  of  strychnine  products, 
including  misuse  by  non-certified  , 
applicators  and  by,  or  under  the  direct 
supervision  of,  certified  applicators. 
Gommenters  are  asked  to  provide 
available  information  regarding  the 
products  involved,  the  incidence  of 
misuse,  and  the  environmental  impacts 
that  have  or  cohld  reasonably  have 
resulted  from  misuse. 

List  of  Subjects 

Environmental  protection,  pesticides, 
restricted  use,  rodenticides,  strychnine. 

Dated:  December  10,  2009. 

G.  Jeffrey  Herndon, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  E9-30155  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2009-0744;  FRL-8802-7] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

agency:  Environmental  Protetdion 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  vpluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
January  19,  2010  for  these  registration 
for  which  the  registrants  have  requested 
a  waiver  of  the  180-day  comment 
period,  orders  will  be  issued  canceling 
these  registrations  The  Agency  will 
consider  withdrawal  requests 
postmarked  no  later  than  January  19, 
2010.  Comments  must  be  received  on  or 
before  January  19,  2010  for  these 
registrations,  where  the  180-day 
comment  period  has  been  waived. 
ADDRESSES:  Submit  your  comments  and 
your  withdrawal  request,  identified  by 
docket  identification  (ID)  number  EPA- 
HQ-OPP-2009-0744,  by  one  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions  for  submitting  qomments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001:  Written  Withdrawal 
Request,  Attention:  Barbara  Briscoe, 
Pesticide  Re-evaluation  Division 
(7508P). 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 
Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2009- 
0744.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
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the  comment  includes  information  j- 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov'or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http:/ /w'ww. regulations. gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 

\vwvi-. regulations. gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 


4400,  One  Potomac  Yard  (South  Bldg.), ' 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Briscoe,  Pesticide  Re-evaluation 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  308-8177;  e-mail  address: 
briscoe.barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 


contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with'  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

V.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives.' 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  cancel  194  pesticide  products 
registered  under  section  3  or  24(c)  of 
FIFRA.  These  registrations  are  listed  in 
sequence  by  registration  number  (or 
company  number  and  24(c)  number)  in 
Table  1  of  this  unit: 


Table  1  .—Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000088-00024 

Hyponex  Bug  Spray  for  House  Plants 

Piperonyl  Butoxide 

000192-00183 

Ortho  House  Plant  Insect  Killer 

Resmethrin 

000228-00195 

Riverdale  DP-4  Amine 

2,4-DP 

000228-00243 

Riverdale  Cattle  Spray 

Piperonyl  Butoxide 

000228-00245 

Riverdale  Insect  Killer 

Piperonyl  Butoxide 

000228-00246 

Riverdale  Home  and  Garden  Insect  Spray 

Piperonyl  Butoxide 

000228-00247 

Riverdale  Pyrethrin  Concentrate 

Piperonyl  Butoxide 

000228-00250 

Riverdale  Patio  &  Yard  Outdoor  Fogger 

Piperonyl  Butoxide 

000239-02421 

Ortho  Outdoor  Insect  Fogger 

Resmethrin 
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Table  1  .—Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name  } 

Chemical  Name 

000239-02429 

f- 

Ortho  Hi  Power  Indoor  Insect  Fogger  j 

Piperonyl  Butoxide 

000239-02498  ! 

Ortho  Rose  &  Flower  Insect  Killer  i 

Piperonyl  Butoxide  i 

_ ^ 

000239-02527 

1 

Ortho  Pet  Flea  &  Tick  Spray  i 

Piperonyl  Butoxide  j 

000239-02565 

Ortho  Pet  Shampoo  | 

Piperonyl  Butoxide  j 

000239-02566 

r 

Ortho  Pet  Flea  &  Tick  Powder 

Piperonyl  Butoxide 

000239-02567 

_ L 

Flea-B-Gon  Carpet  Dust 

Piperonyl  Butoxide 

000239-02624 

HI  Power  Indoor  Insect  Fogger  Formula  V 

Piperonyl  Butoxide 

000239-02676 

Flea-B-Gon  Total  Fogger 

Permethrin 

000239-02678 

Ortho  Ant  Killer  Spray 

Permethrin 

000478-00126 

Real  Kill  Automatic  Indoor  Fogger  II 

Permethrin 

000499-00339 

Whitmire  Wasp  and  Hornet  Spray 

Resmethrin 

000499-00352 

Wasp  &  Hornet  Spray  #3 

Resmethrin 

000499-00455 

ULD  BP-3000-R  Resmethrin  Concentrate 

Resmethrin 

000538-00177 

Scotts  Houseplant  Insecticide 

Pyrethrins 

000538-00243 

Yard  &  Garden  Insect  Control 

Piperonyl  Butoxide 

000538-00244 

Next  Generation  Crawling  Insect  Control 

Piperonyl  Butoxide 

000538-00245 

Next  Generation  Yard  &  Garden  Concentrate  Insect  Control 

Piperonyl  Butoxide 

000572-00316 

Rockland  Mill-Mist  “S” 

Resmethrin 

000769-00317 

Superior  Oil  70 

Aliphatic  Solvents 

000769-00682 

SMCP  SBP-  1382  Insecticide  Spray  0.10% 

Resmethrin 

000769-00683 

SMCP  SBP-1382  ®  Insecticide  Spray  0.05 

Resmethrin 

000769-00684 

SMCP  SBP-1382  ®  Insecticide  Spray  0.25 

Resmethrin 

000769-00701 

SMCP  SBP-1382  Liquid  Spray  0.25% 

Resmethrin 

000769-00702 

24.3%  SBP-1 382-2  E.C. 

Resmethrin 

000769-00703 

40%  SBPM382  Mosquito  Adulticide  ULV  Oil  Base  Con¬ 
centrate 

Resmethrin 

* 

000769-00704 

SMCP  SBP-1382  ULV  Insecticide 

Resmethrin 

000769-00710 

SMCP  Household  Insect  Spray 

Resmethrin 

000769-00805 

Superior  Point  Two  Fly  Spray 

1 

I  Resmethrin 

000769-00870 

Greenhouse  &  Plantscape  EC2  Resmethrin  Insect  Spray 

1  Resmethrin 

000769-00877 

1  Platt  Whitefly  Spray  for  Indoor  Plants  and  Outdoor 
Ornamentals 

j  Resmethrin 

000769-00882 

1  Resmethrin  Mosquito  Concentrate  40 

'  Resmethrin 

000769-00884 

j  Pratt  Resmethrin  3  Insect  Spray 

1  Resmethrin 

000769-00885 

1  Pratt  Wasp  &  Yellow  Jacket  Spray 

t 

1  Resmethrin 

000769-00893 

Pratt  Plant  Spray 

Resmethrin 

000769-00900 

j  House  &  Yard  Insect  Spray  - 

1  Resmethrin  . 

1  000769-00938 

1  Warner  Enterprises  Wasp  &  Hornet  III 

i  Resmethrin 
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Table  1.— Registrations  with  Pending  Requests  for  CANCELLATioN^ontinued 


Registration  No.  | 

Product  Name 

Chemical  Name  | 

000769-00939 

Warner  Enterprises  Ornamental  Insecticide  Concentrate  1 

Resmethrin  | 

000829-00075 

SA  50  25%  Malathion  Wettable  Spray  Concentrate 

Malathion  1 

001021-00056  1 

Pyrocide  Intermediate  54 

Piperonyl  Butoxide 

1  - 

001021-00230  1 

Pyrocide  Intermediate  57 

Piperonyl  Butoxide 

i 

001021-00838  ; 

Clearmol  Concentrate  6643 

Piperonyl  Butoxide 

001021-00988  ! 

Pyrocide  Intermediate  6878 

Piperonyl  Butoxide 

001021-01091  '  1 

Evergreen  Emulsifiable  60-6 

Piperonyl  Butoxide 

t" 

001021-01095  i 

Pyrocide  Intermediate  6982 

Piperonyl  Butoxide 

001021-01126 

D-Trans  Intermediate  1860 

Piperonyl  Butoxide 

001021-01517 

Pyrocide  Concentrate  7352 

Piperonyl  Butoxide 

001021-01627 

Evercide  Intermediate  2531 

MGK-264 

001021-01646 

Piperonyl  Butoxide  OS 

Piperonyl  Butoxide 

001021-01654 

ETOC  Concentrate  2634 

Piperonyl  Butoxide 

001021-01679 

Multicide  Pressurized  Roach  Spray  27341 

MGK-264 

001021-01681 

Multicide  Total  Release  Aerosol  2782 

MGK-264 

001021-01685 

Multicide  Total  Release  Aerosol  27372 

MGK-264 

001021-01695 

Evercide  Concentrate  2654 

MGK-264 

001021-01696 

Evercide  Carpet  and  Surface  Spray  2655 

MGK-264 

001021-01697 

Evercide  Roach  and  Ant  Spray  2622 

MGK-264 

001021-01705 

■ 

Pyrocide  Home  &  Garden  Spray 

Piperonyl  Butoxide 

001021-01786 

Pyrocide  Indoor/Outdoor  Insect  Killer  73525 

Piperonyl  Butoxide 

001021-01792 

Evercide  Carpet  and  Surface  Spray  2801 1 

MGK-264 

001021-01822 

Turbocide  Pest  Control  System  with  PYROCIDE  1-5 

Piperonyl  Butoxide 

002217^00068 

Pyrenone  Multi-Purpose  Knockout  Spray 

Piperonyl  Butoxide 

002217-00246  , 

Pyrenone  Dairy  Cattle  and  Stock  Spray 

Piperonyl  Butoxide 

002217-00476 

1” 

Horse  Spray  Ready  to  Use 

Piperonyl  Butoxide  . 

002217-00497 

;  Gordon’s  Institutional  Mist  Spray  ^ 

Piperonyl  Butoxide 

002217-00520 

Gordon’s  Malathion  Contains  5  LBS  Malathion  Per  Gallon 

Malathion 

002217-00523 

Gordon’s  Institutional  Area  Spray 

Piperony^Butoxide 

002217-00578 

Pyrenone  Multi-Purpose  Knockout  Spray 

Piperonyl  Butoxide 

002217-00582 

Gordon’s  Industrial  EmulsKiable  Concentrate  Stable  (1) 

Piperonyl  Butoxide  • 

002217-00583 

Gordon’s  Industrial  Emulsifiable  Concentrate  Stable(2) 

Piperonyl  Butoxide 

002217-00584 

Gordon’s  Industrial  Spray 

Piperonyl  Butoxide 

002596-00137 

Hartz  One  Spot  Repellent  for  Dogs  and  Puppies 

Permethrin 

002596-00146 

Hartz  REF.  101 

Permethrin 

002724-00507 

i  Speer  Home  &  Garden  Insect  Spray  with  25%  SPB-1382 

Resmethrin 

002724-00509 

j  Speer  Insect  Killer  With  .25%  SBP-1382 

Resmethrin 
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Table  1  .—Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 
002724-00510 
002724-00515 
002724-00516  _ 
002724-00520 
002724-00524 
002724-00525 
002724-00526 
002724-00528 
002724-00534 
002724-00535 
002724-00546 
002724-00695 
002935-00418 
003468-00009  ' 
004822-00122 
004822-00136 
004822-00139 
004822-00140 
004822-00141 
004822-00162 
004822-00163 
0048^-00165 
004822-00181 
004822-00183 
004822-00186  . 
004822-00187 
004822-00188 
004822-00214 
004822t00286 
004822-00287 
004822-00288 
004822-00304 
004822-00363 

005178-00009 

005481-00035 

005481-00041 


Product  Name 


Chemical  Name 


I  Speer  Indoor-Outdoor  Insect  Spray  with  35&  SBP-1382 
I  Speer  Yard  &  Patio  Fogger 


Resmethrin 


Resmethrin 


Speer  Flea  Spray  for  Dogs  &  Cats 


Speer  Food  Plant  Pressurized  Insect  Spray 


I  Resmethrin 
1  Resmethrin 


Speer  Cedar  Scented  Moth  Proofer 

Speer  Aqueous  Pressurized  Spray  Professional  Strength 


I  Resmethrin 


I  Speer  House  &  Garden  Insect  Spray 
I  Speer  Aqueous  Pressurized  Spray 

I  ^  ’• 

Speer  2%  Transparent  Emulsion  Concentrate 
I  Speer  0.35%  Transparent  Emulsion  Spray 
I  Speer  Wasp  &  Hornet  Killer 


Resmethrin 

Resmethrin 

Resmethrin 


SBP/PY/PB  Water-based  Ready-to-use  Liquid  Spray 
Metaldehyde  4  Bait 


I  Resmethrin 
'  Resmethrin 
j  Resmethrin 
i  Resmethrin 


-  i- 


Metaldehyde 


Supreme  Oil  Insecticide 


Johnson  Yardmaster  Foam  Insect  Killer 


Raid  Formula  II  Insect  Killer 


Raid  Household  Flying  Insect  Killer  I 


Raid  Formula  IV  Flying  Insect  Killer 


Aliphatic  Solvents 

Resmethrin 

Resmethrin 

Resmethrin 

Resmethrin 


Raid  Flying  Insect  Killer  Formula 


Resmethrin 


Raid  Household T^lying  Insect  Killer  Formula  2 


Raid  House  and  Garden  Bug  Killer  all  Seasons  Formula 


Resmethrin 

Resmethrin 


Raid  House  and  Garden  Bug  Killer  V 


Resmethrin 


Raid  House  and  Garden  Bug  Kilter  Formula  8 


Raid  Formula  5249  Multi-Purpose  Bug  Killer 


!  Resmethrin 
I  Resmethrin 


Raid  Formula  D39  Multi-Purpose  Bug  Killer 


Resmethrin 


Johnson  Wax  Raid  Liquid  Flying  Insect  Killer 


!  Resmethrin 


Raid  Liquid  Flying  Insect  Killer  I 


!  Resmethrin 


Raid  Gypsy  Moth  and  Japanese  Beetle  Killer 


Raid  Formula  6  Flying  Insect  Killer 


Resmethrin 


Resmethrin 


Raid  Flying  Insect  Killer  Formula  8 


Resmethrin 


Raid  Flying  Inspct  Killer  Formula  7 


Resmethrin 


Raid  Flying  Insect  Killer  Formula  10 


Piperonyl  Butoxide  Technical  for  Manufacturing  Purposes 
Only 


Fish  Mosquito  Coils 


Pyrenone  Fly  Spray 


Resmethrin 


Piperonyl  Butoxide 


Pyrethrins 


DDVP  1  Spray  Insecticide  Concentrate 


Pyrethrins 


j  Dichlorvos  (DDVP) 


'I'l'rTifeiili''’' 
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Registration  No. 

Product  Name 

Chemical  Name 

005481-00064 

Pyrethrin  101  Concentrate 

Pyrethrins 

005481-00201 

DDVP  80%  Fogging  Concentrate 

Dichlorvos  (DDVP) 

005481-00202 

DDVP  50%  Fogging  Concentrate 

Dichlorvos  (DDVP) 

005481-00203 

DDVP  5  TM  Fogging  Concentrate 

Dichlorvos  (DDVP) 

005481-00207 


005481-00298 

005481-00340 

005887-00037 

005887-00101 

005887-00113 

005887-00114 

005887-00115 

005887-00117 

005887-00119 

005887-00122 

005887-00130 

006218-00021 

006218-00057 

008329-00011 

008329-00014 

008329-00028 

008329-00029 

008329-00038 

008329-00041 

008329-00052 

008329-00053 

008329-00054 

0083^9-00055 

008329-00063 

008378-00059 

I - 

008660-00054 

008660-00058 

008660-00077 

008660-00084 

008660-00119 

008845-00057 


I  DDVP  15  Fogging  Insect  Control 


DDVP  1 5%  Spray  Concentrate 
Alco  Bug  Spray  Pressurized 
Black  Leaf  Dormant  Spray 

w 

Black  Leaf  Yard  &  Patio  Fogger 

Roach  &  Ant  Pressurized  Spray 

Black  Leaf  House  &  Garden  Pressurized  Spray 

Black  Leaf  Fly  &  Mosquito  Pressurized  Spray 

Black  Leaf  Cockroach  &  Ant  Killer 

Black  Leaf  Wasp  &  Hornet  Pressurized  Spray 

Black  Leaf  White  Fly  Pressurized  Spray 

Black  Leaf  Cockroach  &  Ant  Killer 

Summit  Mushroom  House  Fogging  Insecticide 

Summit  5%  DDVP 

Malathion  E-5 

j  Clarke  ULV  Mosquitocide  731 
Pyrethrins  361 0-MO 
ULV  Mosquitocide  731  Plus 
Biomist  4  +  20  Spray 


Biomist  12  +  60  ULV 
Flak  10-10 
Flak  50-50  ‘ 

'  Oblique 

4 - - - 

;  Oblique  III 
j  Biomist  2  +  2  ULV 

!  Shaw’s  Permethrin  50  Lawn  Insect  Granules 
i  Fogging  Concentrate  Pyrenone-Type 
i  Pyrenone  20  New 

Patterson’s  Greenup  Organic  Bug  Dust 

-j - : - 

j  Vertagreen  Indoor  Plant  Spray 

!  Vertagreen  Rose  &  Flower  Insect  Killer 


Dichlorvos  (DDVP) 

Dichlorvos  (DDVP) 

Pyrethrins 

Aliphatic  Solvents 

Resmethrin 

Resmethrin 

Resmethrin 

Resmethrin 

Resrnethrin 

Resmethrin 

Resmethrin 

Resmethrin 

Dichlorvos  (DDVP) 

Dichlorvos  (DDVP) 

Malathion 

Resmethrin 

Pyrethrins 

Resmethrin 

Piperonyl  Butoxide 

Piperonyl  Butoxide 

Piperonyl  Butoxide 

Piperonyl  Butoxide 

Resmethrin 

Resmethrin 

Piperonyl  Butoxide 

Permethrin 

Piperonyl  Butoxide 

Piperonyl  Butoxide 

Piperonyl  Butoxide 

Piperonyl  Butoxide 

Piperonyl  Butoxide 


Hot  Shot  Improved  Fly  and  Mosquito  Insect-Killer  Formula  II  MGK-264 
5 
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Table  1  .—Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name  | 

Chemical  Name 

008845-00103 

Rid-A-Flea  Shampoo 

MGK-264 

008845-00122 

Hot  Shot  Roach  and  Ant  Killer-Formula  PRWB-1  ' 

Pyrethrins 

008845-00123 

Hot  Shot  Fogger  V 

Pyrethrins 

009086-00008 

Revenge  Farm  and  Home  Fly  Bomb  Insect  Fogger ' 

Pyrethrins  • 

010900-00063 

876  Institutional  Insecticide  ! 

Resmethrin 

019713-00302 

Green  Devil  Wettable  Powder 

Malathion 

019713-00359 

Best  4  Servis  Brand  25%  Malathion  Wettable  Powder 

Malathion 

032970-00006 

Pactor-Fume  Up  and  Atem  Water  Based  Insecticide 

MGK-264 

034704-00859 

Takedown  50  WP  Cotton  Defoliant 

Thidiazuron 

039609-00001 

Schultz  House  Plants  &  Gardens  Insect  Spray 

Piperonyl  butoxide 

042697-00033 

Safer  Soap  and  Pyrethrum  Ready-To-Use 

Pyrethrins 

046515-00008 

Super  K-Gro  Tomato  &  Vegetable  insect  Spray 

Pyrethrins 

046515-00009  -  |  Super  K-Gro  Rose  &  Floral  Insect  Killer 

Piperonyl  Butoxide 

046515-00020 

Super  K-Gro  Pet,  Flea  and  Tick  Spray 

Piperonyl  Butoxide 

046515-00023 

Super  K-Gro  Whitefly  and  Mealybug  Insect  Killer 

Piperonyl  Butoxide 

!  046515-00027 

Super  K-Gro  House  Plant  Insect  Killer 

Piperonyl  Butoxide 

,  046515-00029 

Super  K-Gro  Whitefly  &  Mealybug  Killer  Spray 

Piperonyl  Butoxide 

■  046515-00038 

K-Rid  Roach  and  Flea  Fogger 

MGK-264 

1  046515-00039 

K-Ant  and  Roach  Killer 

MGK-264 

I  046515-00047*  .  < 

Flying  Insect  Killer  3 

Piperonyl  Butoxide 

!  046515-00049 

House  &  Garden  Bug  Killer 

Piperonyl  Butoxide 

j  046515-00052 

Roach  &  Flea  Fogger 

Piperpnyl  Butoxide 

1  047000-00137 

1  Selco  Vapona  Insecticide  Fogging  Solution 

Dichlorvos  (DDVP) 

^  049585-00011 

Super  K-Gro  Pyrenone  Garden  Dust 

Piperonyl  Butoxide 

050932-00005 

Concern  Multi-Purpose  Insect  Killer  Ready  to  Use 

Pyrethrins 

i  059144-00001 

1 

j  Malathion  50%  Insect  Spray 

:  Malathion 

070506-00197 

1  Cuprofix  MZ  Disperse  ' 

i  Copper  Sulfate 

070627-00042 

i  Johnson  Wax  Professional  Total  Release  Fogger 

Pyrethrins 

!  070627-00043 

Flea  Killer  IGR  and  Adulticide 

i  Pyrethrins 

'  070627-00052 

Raid  Commercial  Insect  Killer 

i 

;  Pyrethrins 

j  072155-00064 

j  Tetraperm  (0.15-0.15-0.75)  Yard  and  Patio  Fogger 

;  Piperonyl  Butoxide 

i  075395-00001 

i  SK-Enspray  99 

,  Aliphatic  Solvents 

!  075395-00002 

SK-Enspray  N 

i  Aliphatic  Solvents 

I  075402-00002 

1  Hilo  Premises  Spray 

i  Pyrethrins 

1  075402-00003 

1  Aloe  Care  Flea  &  Tick  Shampoo 

;  Pyrethrins 

083399-00005 

1  SVP1 

Permethrin 

CA  990026 

j  Temik  Brand  15G  Aldicarb  Pesticide 

Aldicarb 
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Registration  No. 


CO-990012 


CO-990013 


CO-990014 


Product  Name 


Banvel  Herbicide-for  Weed  Control  in  Millet 


Banvel  Herbicide  Aerial  Applications 

Banvel  Herbicide,  preharvest  applications  in  wheat 


Chemical  Name 


Unless  a  request  is  withdrawn  by  the  desiring  the  retention  of  a  registration  registrants  of  the  products  in  Table  1  of 

registrant  within  30  days  of  publication  should  contact  the  applicable  registrant  this  unit,  in  sequence  by  EPA  company 


of  this  notice,  orders  will  be  issued 
canceling  all  of  these  registrations. 
Users  of  these  pesticides  or  anyone  else 


directly  during  this  30-day  period. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 


number: 


Table  2.— Registrants  Requesting  Voluntary  Cancellation 


EPA  Company  No. 


Company  Name  and  Address 


Hyponex  Corp. 

14111  Scotts  Lawn  Road 
Marysville,  OH  43041 

Value  Garden  Supply 

9100  W.  Bloomington  Freeway,  Suite  113 

Bloomington,  MN  55431 


Nufarm  Americas.  Inc. 

!  150  Harvester  Dr.  Suite  200 
I  Burr  Ridge,  IL  60527- 


The  Scotts  Group 
D/B/A/  The  Ortho  Group 
P.O.  BOX  190 
Marysville,  OH  43040 

Realex 

P.O.BOX  142642 
St.  Louis,  MO  63114 

BASF  Corporation 

3568  Tree  Ct  Industrial  Blvd 

St.  Louis,- MO  63114 


The  Scotts  Company 
I  14111  Scotts  Lawn  Road 
j  Marysville,  OH  43041 

Value  Garden  Supply 

9100  W.  Bloomington  Freeway  Suite  113 

Bloomington,  MN  55431 

Value  Garden  Supply 

9100  W.  Bloomington  Freeway  Suite  113 

Bloomington,  MN  55431  •• 

Southern  Agricultural  Insecticides,  Inc. 
P.O.  Box  218 
Palmetto,  FL  34220 


MCLaughlin  Gormley  King  Company 
8810  Tenth  Avenue  North 
Minneapolis,  MN  55427 

PBI/Gordon  Corporation 
1217  West  12TH  Street 
P.O.  BOX  14090 
Kansas  City,  MO  64101 

Hartz  Mountain  Corporation 
400  Plaza  Drive 
Secaucus,  NJ  07094 
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1 

EPA  Company  No. 

.  Cdmpany  Name  and  Address  j 

!  ! 

1  1 

;■  i 

^  1 

002724  j 

Wellmark  Mountain  Corporation 

1 501  E.  Woodfield  Road,  Suite  200 

West  Schaumburg,  IL  60173 

1 

002935  '  ' 

Wilbur  Ellis  Company 

P.O  BOX  1286 

Fresno,  CA  93715 

" 

003468 

Schall  Chemical  Supply,  LLC 

120  N.  Broadway 

Monte  Vista,  CO  81144 

1  009086 


I  S.C.  Johnson  &  Son,  Inc. 

;  1525  Howe  Street 
Racine,  Wl  53403 

!  Blood  Protection  Company,  LTD 
'  Paul  A.  Keane  &  Associates 
:  P.O.  Box  65436 
1  Tucson,  AZ  85728 

I  AMVAC  Chemical  Corporation 
4695  MacArthur  Court  Suite  1 250 
Newport  Beach,  CA  92660 

i  Value  Garden  Supply 
■  9100  W.  Bloomington  Freeway,  Suite  113 
I  Bloomington,  MN  55431 

I  Summit  Chemical  Company 
Summit  Responsible  Solutions 
1  235  South  Kresson  Street 
’  Baltimore,  MD  21224 

Clark  Mosquito  Control  Products,  Inc. 

;  P.O.  BOX  72197 
,  Roselle,  IL  60172 

1  Knox  Fertilizer  Company 
P.O.  BOX  248 
I  Knox,  IN  46534 

j  United  Industries,  Corporation 
:  D/B/A  Sylorr  Plant  Corporation. 

'  P.O.  BOX  142642 
i  ST  LOUIS,  MO  31140 

i  Spectrum  Group 

!  Division  of  United  Industries  Corporation 
I  P.O.  BOX  142642 
1  St.  Louis.  MO  31140 

i  Roxide  International,  Inc. 

I  5927  Paint  Bank  Road 
.  New  Castle,  VA  24127 

Sherman  Williams 
I  101  Prospect  Avenue 
j  Cleveland,"  OH  44115 

!  Drexel  Chemical  Company 
\  1 700  Channel  Avenue 
!  P.O.  BOX  13327 
1  Memphis,  TN  38113 

i  American  Cleaning  Company 
i  39-30  Review  Avenue.. 

;  Long  Island  City,  NY  11101 


[m- 
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ERA  Company  No. 


Company  Name  and  Address 


Schultz  Company 

13260  Corporation  Exchange  Drive 
P.O.  BOX  4406 
Bridgeton,  MO  63044 

Safer,  Inc. 

69  North  Locust  Street 
P.O.  BOX  327 
Lititz,  PA  17543 


050932 


Celex 

Division  of  United  Industries,  Corporation 
P.O.  BOX  14642 
St.  Louis,  MO  63114 

Chem-Tech,  Ltd 
4515  Fleur  Dr.  #303 
Des  Moines,  lA  50321 

Alijack, 

Division  of  United  Industries,  Corporation 
P.O.  BOX  14642 
St.  Louis,  MO  63114 

Woodstream  Corporation 
69  North  Locust  St. 

P.O.  BOX  327 
Lititz,  PA  17543 


CO  990012 


CO  990013 


United  Phosphorus 

630  Freedom  Business  Center,  Suite  402 
King  of  Prussia,  PA  1 9402 


070627 

Johnson  Diversey,  Inc. 

8310  16THST. 

P.O.  BOX  902 

Sturtevant,  Wl  53177 

072155 

Bayer  Advanced 

A  Business  Unit  of  Bayer  Cropscience,  LP 

2  T.W.  Alexander  Dr., 

P.O.  BOX  12014  •  • 

Research  T riangle  Park,  NC  27709 

075395 

SK  E&P  Company 

1300  Post  Oak  Blvd,  Suite  450 

Houston,  TX  77056 

075402 

Boss  Pet  Products,  Inc. 

1645  Rockside  Road,  Suite  200 

-* 

Maple  Heights,  OH  44147 

083399 

Summit  Vetpharm,  LLC. 

301  Route  17  North 

Rutherford,  NJ  07070 

CA  990026 

California  Pecan  Growers  Association 

P.O.  Box  1142 

Visalia,  CA  93279 

State  of  Colorado 

700  Kipling  Street,  Suite  4000 

Lakewood,  CO  80215 

State  of  Colorado 

700  Kipling  Street,  Suite  4000 

Lakewood,  CO  80215 


CO  990014 


State  of  Colorado 

700  Kipling  Street,  Suite  4000 

Lakewood,  CO  80215 
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III.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked  on  or 
before  January  19,  2010.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  products  have 
been  subject  to  a  previous'cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  were  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
EPA’s  existing  stocks  policy  (56  FR 
29362)  provides  that:  “If  a  registrant 
requests  to  voluntarily  cancel  a 
registration  where  the  Agency  has 
identified  no  particular  risk  concerns, 
the  registrant  has  complied  with  all 
applicable  conditions  of  reregistration, 
conditional  registration,  and  data  call 
ins,  and  the  registration  is  not  subject  to 
a  Registration  Standard,  LabeJ 
Improvement  Program,  or  reregistration 
decision,  the  Agency  will  generally 
permit  a  registrant  to  sell  or  distribute 
existing  stocks  for  1  year  after  the 
cancellation  request  was  received. 
Persons  other  than  registrants  will 
generally  be  allowed  to  sell,  distribute, 
or  use  existing  stocks  until  sucb  stocks 
are  exhausted.” 

Upon  cancellation  of  the  pesticides 
identified  in  Table  1,  EPA  anticipates 
allowing  sale,  distribution  and  use  as 
described  above.  Exception  to  this 
general  policy  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 


products  or  their  ingredients  have  "  ■ 
already  been  imposed,  as  in  a  special 
review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects  > 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  December  10,  2009. 

Richard  P.  Keigwin,  )r., 

Director,  Pesticide  Re-evaluation  Division, 
Offic6  of  Pesticide  Programs. 

[FR  Doc.  E9-30038  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6560-5&-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[AU  Docket  No.  09-205;  DA  09-241 6] 

Auction  of  Lower  and  Upper  Paging 
Bands  Licenses  Scheduled  for  May  25, 
2010;  Comment  Sought  on  Competitive 
Bidding  Procedures  for  Auction  87 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
auction  of  lower  and  upper  paging 
bands  licenses  scheduled  to  commence 
on  May  25,  2010  (Auction  87).  This 
document  also  seeks  comments  on 
competitive  bidding  procedures  for 
Auction  87. 

DATES:  Comments  are  due  on  or  before 
December  21,  2009,  and  reply  comments 
are  due  on  or  before  January  7,  2010. 
ADDRESSES:  You  may  submit  comments, 
identified  by  AU  Docket  No.  09-205,  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
mvw. repuIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  Site:  http:// 
fjallfoss.fcc.gov/ecfs2/.  Follow  the 
instructions  for  submitting  comments. 

•  Paper  Filers:  Parties  who  choose  to 
file  by  paper'must  file  an  original  and 
four  copies  of  each  filing.  Filings  can  be 
sent  by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  hy 
first-class  or  overnight  U.S.  Postal 
Service  mail.  All  filings  must  be 
addressed  to  the  Commission’s 
Secretary,  Attn:  WTB/ASAD,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

•  Through  December  24,  2009,  the 
Commission’s  contractor  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission’s 
Secretary  at  236  Massachusetts  Avenue, 


NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  Eastern  Time  (ET).  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743. 

•  For  filings  on  or  after  December  28, 
2009,  all  hand-delivered  or  messenger- 
delivered  paper  Hlings  for  the 
Commission’s  Secretary  must  be 
delivered  to  FCC  Headquarters  at  445 
12th  St.,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  mus*  be  disposed  of  before 
entering  the  building. 

•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 

MD  20743. 

•  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  telephone:  202-418-0530  or  TTY: 
202-418-0432.  ' 

•  The  Wireless  Telecommunications 
Bureau  requests  that  a  copy  of  all 
comments  and  reply  comments  be 
submitted  electronically  to  the 
following  address:  auction87@fcc.gov. 

•  People  with  Disabilities:  Contact  the 
FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  e-mail:  FCC504@fcc.gov 
or  phone:  202-418-0530  or  TTY:  202- 
418-0432. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wireless  Telecommunications  Bureau, 
Auctions  and  Spectrum  Access  Division: 
For  auction  legal  questions:  Scott 
Mackoul  at  (202)  418-0660.  For  general 
auction  questions:  Roy  Knowles  or 
Barbara  Sibert  at  (717)  338-2868; 
Mobility  Division:  For  paging  service 
rule  questions:  Michael  Connelly  (legal) 
or  Melvin  Spann  (technical)  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  87  Comment 
Public  Notice  released  on  November  30, 
2009.  The  complete  text  of  the  Auction 
87  Comment  Public  Notice,  including 
Attachments  A  and  B,  and  related 
Commission  documents,  are  available 
for  public  inspection  and  copying  from 
8  a.m.  to  4:30  p.m.  ET  Monday  through  ^ 
Thursday  or  from  8  a.m.  to  11:30  a.m. 

ET  on  Fridays  in  the  FCC  Reference 
Information  Center,  445  12th  Street, 
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SW.,  Room  CY-A257,  Washington,  DC 
20554.  The  Auction  87  Comment  Public- 
Notice  and  related  Commission 
documents  also  may  be  purchased  from 
the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc. 
(BCPI),  445  12th  Street  SW.,  Room  CY- 
B402,  Washington,  DC  20554,  telephone 
202-488-5300,  fax  202-488-5563,  or 
you  may  contact  BCPI  at  its  Web  site: 
http://www.BCPIWEB.com.  When 
ordering  documents  from  BCPI,  please 
provide  the  appropriate  FCC  document 
number,  for  example,  DA  09-2416.  The 
Auction  87  Comment  Public  Notice  and 
related  documents  also  are  available  on 
the  Internet  at  the  Commission’s  Web 
site:  http://wireIess.fcc.gov/auctions/87/ 

,  or  by  using  the  search  function  for  AU 
Docket  No.  09-205  on  the  ECFS  Web 
page  at  http://www.fcc.gov/cgb/ecfs/. 

I.  Introduction 

1.  The  Wireless  Telecommunications 
Bureau  (Bureau)  announces  an  auction 
of  9,603  paging  licenses  to  commence 
on  May  25,  .2010,  which  has  been 
designated  Auction  87.  These  licenses 
consist  of  7,752  licenses  in  the  lower 
paging  bands  (35-36  MHz,  43—44  MHz, 
152-159  MHz,  454-460  MHz)  and  1,851 
licenses  in  the  upper  paging  bands 
(929-931  MHz). 

II.  Licenses  To  Be  Oflered  in  Auction  87 

2.  Auction  87  will  include  licenses 
that  remained  unsold  from  a  previous 
auction,  licenses  on  which  a  winning 
bidder  in  a  previous  auction  defaulted, 
and  licenses  for  spectrum  previously 
associated  with  licenses  that  cancelled 
or  terminated.  In  a  few  cases,  the 
available  license  does  not  cover  the 
entire  geographic  area  due  to  an 
excluded  area  or  previous  partitioning. 

3.  Attachment  A  of  the'  Auction  87 
Comment  Public  Notice  provides  a 
summary  of  the  licenses  available  in 
Auction  87.  Due  to  the  large  number  of 
licenses  in  Auction  87,  the  complete  list 
of  licenses  available  for  this  auction  will 
be  provided  in  electronic  format  only, 
available  as  separate  Attachment  A  files 
at  http://wireless.fcc.gov/auctions/87/  or 
through  the  Commission’s  duplicating 
contractor.  Tables  containing  the  block/ 
frequency  cross-reference  list  for  the 
paging  bands  are  included  in 
Attachment  B  of  the  Auction  87 
Comment  Public  Notice. 

A.  Incmmbency  Issues 

4.  There  are  pre-existing  paging 
incumbent  licenses.  Incumbent  (non¬ 
geographic)  paging  licensees  operating 
under  their  existing  authorizations  are 
entitled  to  full  protection  from  co¬ 
channel  interference.  Geographic  area 
licensees  are  likewise  afforded  co¬ 


channel  interference  protection  from 
incumbent  licensees.  Adjacent 
geographic  area  licensees  are  obligated 
to  resolve  possible  interference  concerns 
of  adjacent  geographic  area  licensees  by 
negotiating  a  mutually  acceptable 
agreement  with  the  neighboring 
geographic  licensee. 

HI.  Bureau  Seeks  Comment  on  Auction 
Procedures 

A.  Auction  Design 

i.  Auction  Format 

5.  The  Bureau  proposes  to  auction  all 
licenses  included  in  Auction  87  using 
the  Commission’s  standard 
simultaneous  multiple-round  auction 
format.  This  type  of  auction  offers  every 
license  for  bid  at  the  same  time  and 
consists  of  successive  bidding  rounds  in 
which  eligible  bidders  may  place  bids 
on  individual  licenses.  Typically, 
bidding  remains  open  on  all  licenses 
until  bidding  stops  on  every  license. 

The  Bureau  seeks  comment  on  this 
proposal. 

ii.  Anonymous  Bidding 

6.  The  Bureau  proposes  to  conduct 
Auction  87  using  certain  procedures  for 
limited  information  disclosure,  also 
referred  to  as  anonymous  bidding. 
Specifically,  the  Bureau  proposes  to 
withhold,  until  after  the  close  of 
bidding,  public  release  of  (1)  Bidders’ 
license  selections  on  their  short-form 
applications  (FCC  Form  175),  (2)  the 
amounts  of  bidders’  upfront  payments 
and  bidding  eligibility,  and  (3) 
information  that  may  reveal  the 
identities  of  bidders  placing  bids  and 
taking  other  bidding-related  actions. 
Under  these  proposed  limited 
information  procedures,  the  amount  of 
every  bid  placed  and  whether  a  bid  was 
withdrawn  would  be  disclosed  after  the 
close  of  every  round,  but  the  identities 
of  bidders  placing  specific  bids  or 
withdrawals  and  the  net  bid  amounts 
would  not  be  disclosed  until  after  the 
close  of  the  auction.  Bidders,  moreover, 
would  have  access  to  additional 
information  about  their  own  bids.  After 
the  close  of  bidding,  bidders’  license 
selections,  upfront  payment  amounts, 
bidding  eligibility,  bids,  and  other 
bidding-related  actions  would  be  made 
publicly  available. 

7.  The  Bureau  seeks  comment  on  the 
details  regarding  its  proposal  for 
implementation  of  anonymous  bidding 
in  Auction  87.  The  Bureau  also  seeks  • 
comment  on  alternatives  to  the  use  of 
anonymous  bidding  procedures  for 
Auction  87.  Because  of  the  large  number 
of  licenses  available  in  Auction  87  and' 
the  circumstances  the  Bureau 
anticipates  for  this  paging  auction,  the 


potential  gains  to  economic  efficiency 
and  competitiveness  from  using  limited 
information  procedures  may  not  warrant 
the  costs  and  burdens  of  those 
procedures  in  this  case.  The  Bureau 
encourages  parties  to  provide 
information  about  the  benefits  and  costs 
of  complying  with  limited  information 
procedures  as  compared  with  the 
benefits  and  costs  of  alternative 
procedures  that  would  provide  for  the 
disclosure  of  more  information  on 
bidder  identities  and  interests  in  the 
auction.  If  commenters  believe  that  the 
Bureau  should  not  adopt  procedures  to 
limit  the  disclosure  of  certain  bidder- 
specific  information  until  after  the 
auction,  they  should  explain  their 
reasoning. 

B.  Auction  Structure 

i.  Round  Structure 

8.  Auction  87  will  consist  of 
sequential  bidding  rounds.  The  initial 
bidding  schedule  will  be  announced  in 
a  public  notice  to  be  released  at  least  ~ 
one  week  before  the  start  of  the  auction. 

9.  The  Commission  will  conduct 
Auction  87  over  the  Internet,  and 
telephonic  bidding  will  be  available  as 
well.  The  toll-free  telephone  number  for 
the  Auction  Bidder  Line  will  be 
provided  to  qualified  bidders. 

10.  The  Bureau  proposes  to  retain  the 
discretion  to  change  the  bidding 
schedule  in  order  to  foster  an  auctiop 
pace  that  reasonably  balances  speed 

'  with  the  bidders’  need  to  study  round 
results  and  adjust  their  bidding 
strategies.  Under  this  proposal,  the 
Bureau  may  change  the  amount  of  time 
for  bidding  rounds,  the  amount  of  time 
between  rounds,  or  the  number  of 
rounds  per  day,  depending  upon 
bidding  activity  and  other  factors.  The 
Bureau  seeks  comment  on  this  proposal. 
Commenters  may  wish  to  address  the 
role  of  the  bidding  schedule  in 
managing  the  pace  of  the  auction  and 
the  tradeoffs  in  managing  auction  pace 
by  bidding  schedule  changes,  by 
changing  the  activity  requirements  or 
bid  amount  parameters,  or  by  using 
other  means. 

ii.  Stopping  Rule 

11.  For  Auction  87,  the  Bureau 
proposes  to  employ  a  simultaneous 
stopping  rule  approach.  A  simultaneous 
stopping  rule  means  that  all  licenses 
remain  available  for  bidding  until 
bidding  closes  simultaneously  on  all 
licenses.  More  specifically,  bidding  will 
close  simultaneously  on  all  licenses 
after  the  first  round  in  which  no  bidder 
submits  any  new  bids,  applies  a 
proactive  waiver,  or  withdraws  any 
provisionally  winning  bids.  Thus, 
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unless  the  Bureau  announces  alternative 
stopping  procedures,  bidding  will 
remain  open  on  all  licenses  until 
bidding  stops  on  every  license. 
Consequently,  it  is  not  possible  to 
determine  in  advance  how  long  the 
auction  will  last. 

12.  Further,  the  Bureau  proposes  to 
retain  the  discretion  to  exercise  any  of 
the  following  options  during  Auction 
87:  (1)  Use  a  modified  version  of  the 
simultaneous  stopping  rule.  The 
modified  stopping  rule  would  close  the 
auction  for  all  licenses  after  the  first 
round  in  which  no  bidder  applies  a 
waiver,  withdraws  a  provisionally 
winning  bid,  or  places  any  new  bids  on 
any  license  for  which  it  is  not  the 
provisionally  winning  bidder.  Thus, 
absent  any  other  bidding  activity,  a 
bidder  placing  a  new  bid  on  a  license 
for  which  it  is  the  provisionally  winning 
bidder  would  not  keep  the  auction  open  ■ 
under  this  modified  stopping  rule;  (2) 
declare  that  the  auction  will  end  after  a 
specified  number  of  additipnal  rounds 
(special  stopping  rule).  If  the  Bureau 
invokes  this  special  stopping  rule,  it 

will  accept  bids  in  the  specified  final 
round(s)  after  which  the  auction  will 
close;  and  (3)  keep  the  auction  open 
even  if  no  bidder  submits  any  new  bids, 
applies  a  waiver,  or  withdraws  any 
provisionally  winning  bids.  In  this 
event,  the  effect  will  be  the  same  as  if 
a  bidder  had  applied  a  waiver.  The 
activity  rule,  therefore,  will  apply  as 
usual  and  a  bidder  with  insufficient 
activity  will  either  lose  bidding 
eligibility  or  use  a  waiver. 

13.  The  Bureau  proposes  to  exercise 
these  options  only  in  certain 
circumstances,  for  example,  where  the 
auction  is  proceeding  unusually  slowly 
or  quickly,  there  is  minimal  Overall 
bidding  activity,  or  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time  or  will  close 
prematurely.  Before  exercising  certain  of 
these  options,  the  Bureau  is  likely  to 
attempt  to  change  the  pace  of  the 
auction  by,  for  example,  changing  the , 
number  of  bidding  rounds  per  day  and/ 

,  or  changing  minimum  acceptable  bids. 
The  Bureau  proposes  to  retain  the 
discretion  to  exercise  any  of  these 
options  with  or  without  prior 
announcement  during  the  auction.  The 
Bureau  seeks  comment  on  these 
proposals.  * 

iii.  Information  Relating  to  Auction 
Delay,  Suspension,  or  Cancellation 

14.  For  Auction  87,  the  Bureau 
proposes  that,  by  public  notice  or  by 
announcement  during  the  auction,  the 
Bureau  may  delay,  suspend,  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle. 


administrative  or  weather  necessity, 
evidence  of  an  auction  security  breach 
or  unlawful  bidding  activity,  or  for  any 
other  reason  that  affects  the  fair  and 
efficient  conduct  of  competitive 
bidding.  The  Bureau  seeks  comment  on 
this  proposal. 

C.  Auction  Procedures 

i.  Upfront  Payments  and  Bidding 
Eligibility 

15.  For  Auction  87,  the  Bureau 
proposes  to  make  the  upfront  payments 
equaf  to  the  minimum  opening  bids. 

The  specific  upfront  payments  for  each 
license  are  set  forth  in  the  complete  list 
of  licenses  available  for  Auction  87, 
available  as  separate  Attachment  A  files 
at  http://wireIess.fcc.gov/auctions/87/. 
The  Bureau  seeks  comment  on  this 
proposal. 

16.  The  Bureau  proposes  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  will  determine 
the  bidder’s  initial  bidding  eligibility  in 
bidding  units.  The  Bureau  proposes  that 
each  license  be  assigned  a  specific 
number  of  bidding  units  equal  to  the 
upfront  payment  listed  for  the  license, 
on  a  bidding  unit  per  dollar  basis.  The 
specific  bidding  units  for  each  license 
are  set  forth  in  the  complete  list  of 
licenses  available  for  Auction  87, 
available  as  separate  Attachment  A  files 
at  http://wireless.fcc.gov/auctions/87/ . 
The  number  of  bidding  units  for  a  given 
license  is  fixed  and  does  not  change 
during  the  auction  as  prices  rise.  A 
bidder’s  upfront  payment  is  not 
attributed  to  specific  licenses.  Rather,  a 
bidder  may  place  bids  on  any 
combination  of  licenses  it  selected  on  its 
short-form  application  (FCC  Form  175) 
as  long  as  the  total  number  of  bidding 
units  associated  with  those  licenses 
does  not  exceed  its  current  eligibility. 

17.  Eligibility  cannot  be  increased 
during  the  auction;  it  can  only  remain 
the  same  or  decrease.  Thus,  in 
calculating  its  upfront  payment  amount 
and  hence  its  initial  bidding  eligibility, 
an  applicant  must  determine  the 
maximum  number  of  bidding  units  it 
may  wish  to  bid  on  (or  hold 
provisionally  winning  bids  on)  in  any 
single  round,  and  submit  an  upfront 
payment  amount  covering  that  total 
number  of  bidding  units.  Provisionally 
winning  bids  are  bids  that  would 
become  final  winning  bids  if  the  auction 
were  to  close  in  that  given  round. 

18.  The  Bureau  seeks  comment  on 
these  proposals. 

ii.  Activity  Rule 

19.  In  order  to  ensure  that  the  auction 
closes  within  a  reasonable  period  of 
time,  an  activity  rule  requires  bidders  to 


bid  actively  throughout  the  auction, 
rather  than  wait  until  late  in  the  auction 
before  participating.  A  bidder’s  activity 
in  a  round  will  be  the  sum  of  the 
bidding  units  associated  with  any 
licenses  upon  which  it  places  bids 
during  the  current  round  and  the 
bidding  units  associated  with  any 
licenses  for  which  it  holds  provisionally 
winning  bids.  Bidders  are  required  to  be 
active  on  a  specific  percentage  of  their 
current  bidding  eligibility  during  each 
round  of  the  auction.  Failure  to 
maintain  the  requisite  activity  level  will 
result  in  the  use  of  an  activity  rule 
waiver,  if  any  remain,  or  a  reduction  in 
the  bidder’s  eligibility,  possibly 
curtailing  or  eliminating  the  bidder’s 
ability  to  place«additional  bids  in  the 
auction. 

20.  The  Bureau  proposes  to  divide  the 
auction  into  at  least  two  stages,  each 
characterized  by  a  different  activity 
requirement.  The  auction  will  start  in 
Stage  One.  The  Bureau  proposes  to 
advance  the  auction  to  the  next  stage  by 
announcement  during  the  auciion.  In 
exercising  this  discretion,  the  Bureau 
will  consider  a  variety  of  measures  of 
auction  activity,  including  but  not 
limited  to  the  percentage  of  licenses  (as 
measured  in  bidding  units)  on  which 
there  are  new  bids,  the  number  of  new 
bids,  and  the  increase  in  revenue.  The 
Bureau  seeks  comment  on  these 
proposals. 

21.  The  Bureau  proposes  the 
following  activity  requirements,  while 
noting  again  that  the  Bureau  retains  the 
discretion  to  change  stages  unilaterally 
by  announcement  during  the  auction.  In 
each  round  of  the  first  stage  of  the 
auction  (Stage  One),  a  bidder  desiring  to 
maintain  its  current  bidding  eligibility 
is  required  to  be  active  on  licenses 
representing  at  least  80  percent  of  its 
current  bidding  eligibility..Failure  to 
maintain  the  required  activity  level  will 
result  in  the  use  of  an  activity  rule 
waiver  or  a  reduction  in  the  bidder’s 
bidding  eligibility  for  the  next  round  of 
bidding.  During  Stage  One,  a  bidder’s 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying.the 
bidder’s  current  round  activity  by  five- 
fourths  (%).  In  each  round  of  the  second 
stage  (Stage  Two),  a  bidder  desiring  to 
maintain  its  current  bidding  eligibility 
is  required  to  be  active  on  95  percent  of 
its  current  bidding  eligibility.  Failure  to 
maintain  the  required  activity  level  will 
result  in  the  use  of  an  activity  rule 
waiver  or  a  reduction  in  the  bidder’s 
bidding  eligibility  for  the  next  round  of 
bidding.  During  Stage  Two,  a  bidder’s 
reduced  eligibility  for  the  next  round 
will  be  calculated  by  multiplying  the 
bidder’s  current  round  activity  by 
twenty-nineteenths  (^o/ig). 
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22.  Under  this  proposal,  the  Bureau 
would  retain  the  discretion  to  change 
the  activity  requirements  during  the 
auction.  For  example,  the  Bureau  could 
decide  to  add  an  additional  stage  with 
a  higher  activity  requirement,  not  to 
transition  to  Stage  Two  if  it  believes  the 
auction  is  progressing  satisfactorily 
under  the  Stage  One  activity 
requirement,  or  to  transition  to  Stage 
Two  with  an  activity  requirement  that  is 
higher  or  lower  than  the  95  percent 
proposed  herein.  If  the  Bureau  exercised 
this  discretion,  it  would  alert  bidders  by 
announcement  in  the  FCC  Auction 
System. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

23.  Use  of  an  activity  rule  waiver 
preserves  the  bidder’s  eligibility  despite 
the  bidder’s  activity  in  the  current 
round  being  below  the  required 
minimum  level.  An  activity  rule  waiver 
applies  to  an  entire  round  of  bidding, 
not  to  particular  licenses.  Activity  rule 
waivers  can  be  either  proactive  or 
automatic  and  are  principally  a 
mechanism  for  bidders  to  avoid  the  loss 
of  bidding  eligibility  in  the  event  that 
exigent  circumstances  prevent  them 
from  bidding  in  a  particular  round.  The 
Auction  87  Comment  Public  Notice 
provides  additional,  more  detailed 
information  on  how  activity  rule 
waivers  operate. 

24.  The  Bureau  proposes  that  each 
bidder  in  Auction  87  be  provided  with 
three  activity  rule  waivers  that  may  be 
used  as  set  forth  above  at  the  bidder’s 
discretion  during  the  course  of  the 
auction.  The  Bureau  seeks  comment  on 
this  proposal. 

iv.  Reserve  Price  or  Minimum  Opening 
Bids 

25.  The  Bureau  proposes  to  establish 
minimum  opening  bid  amounts  for 
Auction  87.  The  Bureau  believes  a 
minimum  opening  bid  amount,  which 
has  been  used  in  other  auctions,  is  an 
effective  bidding  tool  for  accelerating 
the  competitive  bidding  process.  The 
Bureau  does  not  propose  a  separate 
reserve  price  for  the  licenses  to  be 
offered  in  Auction  87. 

26.  For  previous  auctions  of  paging 
licenses  {Auctions  40  and  48),  the 
Commission  set  minimum  opening  bid 
amounts  based  on  the  winning  bid 
amounts  from  a  previous  auction  for 
paging  licenses  in  the  same  area.  The 
results  of  these  calculations  were 
subject  to  a  minimum  amount — e.g.,  a 
floor  of  $500  in  Auction  48.  In  Auction 
48,  a  large  proportion  of  the  licenses 
won  were  \yon  at  or  near  the  minimum 
opening  bid  amount.  Given  the  history 
of  these  licenses,  the  Bureau  proposes  to 


set  the  minimum  opening  bid  for  each 
license  available  in  Auction  87  at  $500. 

27.  The  Bureau  seeks  comment  on 
this  proposal.  If  commenters  believe 
that  these  minimum  opening  bid 
amounts  will  deter  substantial  numbers 
of  bidders  from  placing  bids  on  licenses, 
or  are  not  reasonable  amounts,  or 
should  instead  operate  as  a  reserve 
price,  they  should  explain  why  this  is 
so,  and  comment  on  the  desirability  of 
an  alternative  approach.  Commenters 
are  advised  to  support  their  claims  with  . 
valuation  analyses  and  suggested 
reserve  prices  or  minimum  opening  bid 
amount  levels  or  formulas.  In 
establishing  minimum  opening  bid 
amounts,  the  Bureau  particularly  seeks 
comment  on  such  factors  as  the  amount 
of  spectrum  being  auctioned,  levels  of 
incumbency  within  these  spectrum 
bands,  the  availability  of  technology  to 
provide  service,  the  size  of  the  service 
areas,  issues  of  interference  with  other 
spectrum  bands  and  any  other  relevant 
factors  that  could  reasonably  have  an 
impact  on  valuation  of  the  licenses 
being  auctioned.  The  Bureau  has  not 
attempted  to  adjust  minimiun  opening 
bid  amounts  for  licenses  based  on 
precise  levels  of  incumbency  within 
particular  geographic  areas,  and  has 
instead  proposed  a  formula  that  is  more 
easily  administered,  and  that  is 
intended  to  reflect  overall  incumbency 
levels.  The  Bureau  seeks  comment  on 
this  approach  and  on  whether  the 
public  interest  would  be  served  by 
having  no  minimum  opening  bid 
amount  or  reserve  price. 

V.  Bid  Amounts 

28.  The  Bureau  proposes  that,  in  each 
round,  eligible  bidders  be  able  to  place 
a  bid  on  a  given  license  using  one  or 
more  pre-defined  bid  amounts..  Under 
this  proposal,  the  FCC  Auction  System 
interface  will  list  the  acceptable  bid 
amounts  for  each  license.  The  first  of 
the  acceptable  bid  amounts  is  called  the 
minimum  acceptable  bid  amount.  The 
minimum  acceptable  bid  amount  for  a 
license  will  be  equal  to  its  minimum 
opening  bid  amount  until  there  is  a 
provisionally  winning  bid  on  the 
license.  After  there  is  a  provisionally 
winning  bid  for  a  license,  the  minimum 
acceptable  bid  amount  will  be  a  certain 
percentage  higher.  That  is,  the 
minimum  acceptable  bid  amount  will  be 
calculated  by  multiplying  the 
provisionally  winning  bid  amount  times 
one  plus  the  minimum  acceptable  bid 
percentage.  If,  for  example,  the 
minimum  acceptable  bid  percentage  is 
10  percent,  the  minimum  acceptable  bid 
amount  will  equal  (provisionally 
winning  bid  amount)  *  (1.10),  rounded. 
In  the  case  of  a  license  for  which  the 


provisionally  winning  bid  has  been 
withdrawn,  the  minimum  acceptable 
bid  amount  will  equal  the  second 
highest  bid  received  for  the  license. 

29.  For  Auction  87,  the  Bureau 
proposes  to  use  a  minimum  acceptable 
bid  percentage  of  10  percent.  This 
means  that  the  minimum  acceptable  bid 
amount  for  a  license  will  be 
approximately  10  percent  greater  than 
the  provisionally  winning  bid  amount 
for  the  license. 

30.  Any  additional  bid  amounts  are 
calculated  using  the  minimum 
acceptable  bid  amount  and  a  bid 
increment  percentage,  which  need  not 
be  the  same  as  the  percentage  used  to 
calculate  the  minimum  acceptable  bid 
amount.  The  first  additional  acceptable 
bid  amount  equals  the  minimum 
acceptable  bid  amount  times  one  plus 
the  bid  increment  percentage,  rounded. 
If,  for  example,  the  bid  increment 
percentage  is  5  percent,  the  calculation 
is  (minimum  acceptable  bid  amount)  * 

(1  +  0.051,  rounded,  or  (minimum 
acceptable  bid  amount)  *  1.05,  rounded; 
the  second  additional  acceptable  bid 
amount  equals  the  minimum  acceptable 
bid  amount  times  one  plus  two  times 
the  bid  increliient  percentage,  rounded, 
or  (minimum  acceptable  bid  amount)  * 
1.10,  rounded;  etc.  The  Bureau  will 
round  the  results  using  the 
Commission’s  standard  rounding 
procediures  for  auctions. 

31.  The  Bureau  seeks  comment  on 
whether  to  start  with  eight  additional 
bid  amounts  (for  a  total  of  nine  bid 
amounts),  or  with  fewer  or  no  additional 
bid  amounts,  in  the  event  that 
anonymous  bidding  is  implemented  for 
Auction  87.  In  particular,  commenters 
should  address  the  issue  of  additional 
bid  amounts  in  light  of  particular 
circumstances  of  Auction  87,  including 
the  nature  of  the  license  inventory.  If 
the  Bureau  allows  additional  bid 
amounts,  it  proposes  to  use  a  bid 
increment  percentage  of  5  percent.  If  the 
Bureau  does  not  adopt  anonymous 
bidding  procedures  for  Auction  87,  the 
Bureau  proposes  to  start  with  only  one 
bid  amount  per  license  (the  minimum 
acceptable  bid  amount  and  no 
additional  bid  amounts). 

32.  The  Bureau  retains  the  discretion 
to  change  the  minimum  acceptable  bid 
amounts,  the  minimum  acceptable  bid 
percentage,  the  bid  increment 
percentage,  and  the  number  of 
acceptable  bid  amounts  if  the  Bureau 
determines  that  circumstances  so 
dictate.  Further,  the  Bureau  retains  the 
discretion  to  make  such  changes  on  a 
license-by-license  basis. 

33.  The  Bureau  seeks  comment  on  the 
above  proposals.  Commenters  may  wish 
to  address  the  role  of  the  minimum 
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acceptable  bids  and  the  number  of 
acceptable  bid  amounts  in  managing  the 
pace  of  the  auction  and  the  tradeoffs  in 
managing  auction  pace  by  changing  the 
bidding  schedule,  activity  requirements, 
or  bid  amounts,  or  by  using  other 
means. 

vi.  Provisionally  Winning  Bids 

34.  Provisionally  winning  bids  are  * 
bids  that  would  become  final  winning 
bids  if  the  auction  were  to  close  in  that 
given  round.  At  the  end  of  a  bidding 
round,  a  provisionally  winning  bid  for 
each  license  will  be  determined  based 
on  the  highest  bid  amount  received  for 
the  license.  In  the  event  of  identical 
high  bid  amounts  being  submitted  on  a 
license  in  a  given  round  (i.e.,  tied  bids), 
the  Bureau  will  use  a  random  number 
generator  to  select  a  single  provisionally 
winqjng  bid  from  among  the  tied  bids. 
(Each  bid  is  assigned  a  random  number, 
and  the  tied  bid  \»ith  the  highest 
random  number  wins  the  tiebreaker.) 

The  remaining  bidders,  as  well  as  the 
provisionally  winning  bidder,  can 
submit  higher  bids  in  subsequent 
rounds.  However,  if  the  auction  were  to 
end  with  no  other  bids  being  placed,  the 
winning  bidder  would  be  the  one  that 
placed  the  provisionally  winning  bid.  If 
any  bids  are  received  on  the  license  in 

a  subsequent  round,  the  provisionally 
winning  bid  again  will  be  determined 
by  the  highest  bid  amount  received  for 
the  license. 

35.  A  provisionally  winning  bjd  will 
remain  the  provisionally  winning  bid 
until  there  is  a  higher  bid  on  the  license 
at  the  close  of  a  subsequent  round, 
unless  the  provisionally  winning  bid  is 
withdrawn.  Bidders  are  reminded  that 
provisionally  winning  bids  count 
toward  activity  for  purposes  of  the 
activity  rule. 

vii.  Bid  Removal 

36.  For  Auction  87,  the  Bureau 
proposes  and  seeks  comment  on  the 
following  bid  removal  procedures. 
Before  the  close  of  a  bidding  round,  a 
bidder  has  the  option  of  removing  any 

.  bid  placed  in  that  round.  By  removing 
selected  bids  in  the  FCC  Auction 
System,  a  bidder  may  effectively  undo 
any  of  its  bids  placed  within  that  round. 
Once  a  round  closes,  a  bidder  may  no 
longer  remove  a  bid. 

viii.  Bid  Withdrawal 

37.  A  bidder  may  withdraw  its 
provisionally  winning  bids  using  the 
withdraw  bids  function  in  the  FCC 
.'\uction  System.  A  bidder  that 
withdraws  its  provisionally  winning 
bid{s)  is  subject  to  the  bid  withdrawal 
payment  provisions  of  the  Commission 
rules. 


38.  For  Auction  87,  the  Bureau 
proposes  to  limit  each  bidder  to 
withdrawing  provisionally  winning  bids 
in  only  one  round  during  the  course  of 
the  auction.  To  permit  a  bidder  to 
withdraw  bids  in  more  than  one  round 
may  encourage  insincere  bidding  or  the 
use  of  withdrawals  for  anti-competitive 
purposes.  The  round  in  which 
withdrawals  may  be  used  will  be  at  the 
bidder’s  discretion,  and  there  is  no  limit 
on  the  number  of  provisionally  winning 
bids  that  may  be  withdrawn  during  that 
round.  Withdrawals  must  be  in 
accordance  with  the  Commission’s 
rules,  including  the  bid  withdrawal 
payment  provisions  specified  in  47  CFR 
1.2104(g).  The  Bureau  seeks  comment 
on  these  bid  withdrawal  procedures.  If 
commenters  believe  that  each  bidder 
should  be  allowed  lo  withdraw 
provisionally  winning  bids  in  more  than  ‘ 
one  round  during  the  course  of  the 
auction,  or  should  not  be  permitted  to 
withdraw  any  bids,  they  should  state 
how  many  bid  withdrawal  rounds  they 
seek  and  explain  what  specific  factors 
lead  them  to  that  conclusion. 

D.  Post-Auction  Procedures 

i.  Establishing  the  Interim  Withdrawal 
Payment  Percentage 

39,  The  Bureau  seeks  comment  on  the 
appropriate  percentage  of  a  withdrawn 
bid  that  should  be  assessed  as  an 
interim  withdrawal  payment  in  the 
event  that  a  final  withdrawal  payment 
cannot  be  determined  at  the  close  of  the 
auction.  In  general,  the  Commission’s 
rules  provide  that  a  bidder  tha^ 
withdraws  a  bid  during  an  auction  is 
subject  to  a  withdrawal  payment  equal 
to  the  difference  between  the  amount  of 
the  withdrawn  bid  and  the  amount  of 
the  winning  bid  in  the  same  or 
subsequent  auction(s).  If  a  bid  is 
withdrawn  and  no  subsequent  higher 
bid  is  placed  and/or  the  license  is  not 
won  in  the  same  auction,  the  final 
withdrawal  payment  cannot  be 
calculated  until  after  the  close  of  a 
subsequent  auction  in  which  a  higher 
bid  for  the  license  (or  the  equivalent  to 
the  license)  is  placed  or  the  license  is 
won.  When  that  final  payment  cannot 
yet  be  calculated,  the  bidder  responsible 
for  the  withdrawn  bid  is  assessed  an 
interim  bid  withdrawal  payment,  which 
will  be  applied  toward  any  final  bid 
withdrawal  payment  that  is  ultimately 
assessed.  47  CFR  1.2104(g)(1)  of  the 
Commission  rules  requires  that  the 
percentage  of  the  withdrawn  bid  to  be 
assessed  as  an  interim  bid  withdrawal 
payment  be  between  three  percent  and 
twenty  percent  and  that  it  be  set  in 
advance  of  the  auction. 


40.  The  Commission  has  determined 
that  the  level  of  the  interim  withdrawal 
payment  in  a  particular  auction  will  be 
based  on  the  nature  of  the  service  and 
the  inventory  of  the  licenses  being 
offered.  The  Commission  has  noted  that 
it  may  impose  a  higher  interim 
withdrawal  payment  percentage  to  deter 
the  anti-competitive  use  of  withdrawals 
when,  for  example,  bidders  likely  will 
not  need  to  aggregate  the  licenses  being 
offered  in  the  auction,  such  as  when  few 
licenses  are  offered  that  are  on  adjacent 
frequencies  or  in  adjacent  areas,  or 
when  there  are  few  synergies  to  be 
captured  by  combining  licenses. 

41.  With  respect  to  the  licenses  being 
offered  in  Auction  87,  the  service  rules 
permit  a  variety, of  fixed,  mobile,  and 
paging  services,  though  the 
opportunities  for  combining  licenses  on 
adjacent  frequencies  or  in  adjacent  areas 
are  more  limited  than  has  been  the  case 
in  previous  auctions  of  paging  licenses. 
Balancing  the  potential  need  for  bidders 
to  use  withdrawals  to  avoid  winning 
incomplete  combinations  of  licenses 
with  the  Bureau’s  interest  in  deterring 
undesirable  strategic  use  of 
withdrawals,  the  Bureau  proposes  a 
percentage  helow  the  maximum  twenty 
percent  permitted  under  the  current 
rules  but  above  the  three  percent 
previously  provided  by  the 
Commission’s  rules.  Specifically,  the 
Bureau  proposes  to  establish  an  interim 
bid  withdrawal  payment  of  ten  pewrcent 
of  the  withdrawn  bid  for  this  auction. 
The  Bureau  seeks  comment  on  this 
proposal. 

ii.  Establishing  the  Additional  Default 
Payment  Percentage 

42.  Any  winning  bidder  that,  after  the 
close  of  an  auction,  defaults — by,  for 
example,  failing  to  remit  the  required 
down  payment  within  the  prescribed 
period  of  time,  failing  to  submit  a  timely 
long-form  application,  or  failing  to  make 
full  payment — or  is  otherwise 
disqualified  is  liable  for  a  default 
payment  under  47  CFR  1.2104(g)(2)  of 
the  Commission’s  rules.  This  payment 
consists  of  a  deficiency  payment,  equal 
to  the  difference  between  the  amount  of 
the  bidder’s  bid  and  the  amount  of  the 
winning  bid  the  next  time  a  license 
covering  the  same  spectrum  is  won  in 
an  auction,  plus  an  additional  payment 
equal  to  a  percentage  of  the  defaulter’s 
bid  or  of  tbe  subsequent  winning  bid, 
whichever  is  less. 

43.  For  Auction  87,  the  Bureau 
proposes  to  establish  an  additional 
default  payment  of  ten  percent.  As 
previously  noted  by  the  Commission, 
defaults  weaken  the  integrity  of  the 
auction  process  and  impede  the 
deployment  of  service  to  the  public. 
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Given  the  nature  of  the  service  and  the 
inventory  of  the  licenses  being  offered  ' 
in  Auction  87,  the  Bureau  does  not 
believe  the  detrimental  effects  of  any 
defaults  in  Auction  87  are  likely  to  be 
unusually  great.  The  Bureau  seeks 
comment  on  this  proposal. 

IV.  Commission  Ex  Parte  Rules 

44.  This  proceeding  has  been 
designated  as  a  permit-but-disclose 
proceeding  in  accordance  with  the 
Commission’s  ex  parte  rules.  Persons 
making  oral  ex  parte  presentations  are 
reminded  that  memoranda  summarizing 
the  presentations  must  contain 
summaries  of  the  substance  of  the 
presentations  and  not  merely  a  listing  of 
the  subjects  discussed.  More  than  a  one 
or  two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Other  rules  pertaining  to  oral 
and  written  ex  parte  presentations  in 
permit-but-disclose  proceedings  are  set 
forth  in  47  GFR  1.1206(8). 

Federal  Communications  Commission. 

Gary  D.  Michaels, 

Deputy  Chief,  Auctions  and  Spectrum  Access 
Division,  WTB. 

[FR  Doc.  E9-30164  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Schedule 
Change  To  Open  Commission  Meeting, 
December  16,  2009 

Date:  December  14,  2009. 

Please  note  that  the  time  for  the 
Federal  Communications  Commission 
Open  Meeting  is  rescheduled  from  10:00 
a.m.  to  11:00  a.m. 

As  stated  in  the  Commission’s  Notice 
of  December  9,  2009,  the  meeting  will 
be  held  on  Wednesday,  December  16, 
2009  in  Room  TW-C305,  at  445  12th 
Street,  S.W.,  Washington,  D.C-  and  will 
feature  a  presentation  on  the  status  of 
the  National  Broadband  Plan. 

The  prompt  and  orderly  conduct  of 
the  Commission’s  business  requires  this 
change  and  no  earlier  announcement 
was  practicable. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary, 

Office  of  the  Secretary, 

Office  of  Managing  Director. 

[FR  Doc.  £9^30268  Filed  12-16-09;  4:15  pm] 
BILLING  CODE  6712-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
4,  2010. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Jacqueline  G.  King, 
Community  Affairs  Officer)  90 
Hennepin  Avenue,  Minneapolis, 
Minnesota  55480-0291: 

1.  fames  A.  forgenson;  forgenson 
Holding  Company;  the  Karen  forgenson 
Trust  (Karen  Neidhardt  and  fames  A. 
forgenson.  Trustees);  and  Leonard  M. 
forgensoTi,  all  of  Kenmare,  North 
Dakota,  acting  in  concert;  to  retain 
voting  shares  of  Bozeman  Bancorp,  Inc., 
and  thereby  indirectly  retain  votings 
shares  of  the  Bank  of  Bozeman,  both  of 
Bozeman,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14,  2009. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E9-30074  Filed  12-17-09;  8:45  am] 
BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S:C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
thdBHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  thes^applicatiohs 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  1 1 , 
2010. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Glenda  Wilson,  Community  Affairs 
Officer)  P.O.'  Box  442,  St.  Louis, 
Missouri  63166-2034: 

1.  OSK,  Inc.,  Edina,  Minnesota:  to 
become  a  bank  hoiding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Texico  Bancshares 
Corporation,  and  thereby  indirectly 
acquire  voting  shares  of  Texico  State 
Bank,  both  of  Texico,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  14,  2009. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E9-30075  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  tips  notiqp 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
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inspection  at  the  Federal  Resei’ve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  Company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  wwvi'.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  14, 
2010. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Dennis  Denney,  Assistant  Vice 
President)  1  Memorial  Drive,  Kansas 
City,  Missouri  64198-0001: 

1.  GFP  Financial  Services  Company, 
Tulsa,  Oklahoma:  to  become  a  bank 
holding  company  by  acquiring  65.04 
percent  of  the  voting  shares  of  First 
Pryor  Bancorp,  Inc.,  and  First  Pryority 
Bank,  both  in  Pryor,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  15,  2009. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  E9-30100  Filed  12-17-09;  8:45  am] 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-3070,  CMS-576/ 
576A,  CMS-416,  CMS-10028  and  CMS- 
2744,  CMS-10088,  CMS-R-142,  CMS-10197 
and  CMS-;10304]. 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  & 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)('2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 


estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects;  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 

(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Intermediate 
Care  Facility  (IGF)  for  the  Mentally 
Retarded  (MR)  or  Persons  with  Related 
Conditions  Survey  Report  Form  and 
Supporting  Regulations  at  42  CFR 
442.30,  483.410,  483.420,  483.440, 
483.450  and  483.460;  Use:  This  survey 
form  is  needed  to  ensure  ICF/MR 
provider  and  client  characteristics  are 
available  and  updated'annually  for  the 
federal  government’s  Online  Survey 
Certification  and  Reporting  (OSCAR) 
system.  It  is  required  for  the  provider  to 
fill  out  at  the  time  of  the  annual 
recertification  or  initial  certification 
survey  conducted  by  the  State  Medicaid 
agency.  The  team  leader  for  the  estate 
survey  team  must  review  and  approve 
the  completed  form  before  completion 
of  the  survey.  The  State  Medicaid 
survey  agency  is  responsible  for 
transferring  the  3070  information  into 
OSCAR.  Form  Number:  CMS-3070 
(OMB#:  0938-0062):  Frequency: 
Reporting — Yearly:  Affected  Public: 
Private  Sector:  Business  or  other  for- 
profits  and  Not-for-profit  institutions; 
Number  of  Respondents:  6,437;  Total 
Annual  Responses:  6,437;  Total  Annual 
Hours:  19,311.  (For  policy  questions 
regarding  this  collection  contact  Kelley 
Tinsley  at  410-786-6664.  For  all  other 
issues  call  410-786-1326.) 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Organ 
Procurement  Organization’s  (OPO’s) 
Health  Insurance  Benefits  Agreement 
and  Supporting  Regulations  at  42  CFR 
486.301-486.348;  Use;  The  information 
provided  on  this  form  serves  as  a  basis 
for  continuing  the  agreements  with  CMS 
and  the  580  OPOs  for  participation  in 
the  Medicare  and  Medicaid  programs 
for  reimbursement  of  service.  Form 
Number:  CMS-576/576A  (OMB#:  0938- 
0512):  Frequency:  Reporting — 
Occasionally;  Affected  Public:  Private 

^  Sector:  Business  or  other  for-profits  and 
Not-for-profit  institutions:  Number  of 
Respondents:  58;  Total  Annual 


Responses:  58;  Total  Annual  Hours: 

116.  (For  policy  questions  regarding  this 
collection  contact  Michele  Walton  at 
410-786-3353.  For  all  other  issues  call 
410-786-1326.)  * 

3.  Type  of  Information  Collection  • 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Annual  Early 
and  Periodic  Screening,  Diagnostic  and 
Treatment  (EPSDT)  Services 
Participation  Report:  Form  Number: 
CMS-416  (OMB#:  0938-0354);  Use: 
States  are  required  to  submit  an  annual 
report  on  the  provision  of  EPSDT 
services  pursuant  to  section 
1902(a)(43)(D)  of  the  Social  Security- 
Act.  These  reports  provide  CMS  with 
data  necessary  io  assess  the 
effectiveness'of  State  EPSDT  programs, 
to  determine  a  State’s  results  in 
achieving  its  participation-goal  and  to 
respond  to  inquiries.  Respondents  are 
State  Medicaid  Agencies.  The  data  is 
due  April  1  of  every  year  so  States  need 
to  have  the  form  and  instructions  as 
soon  as  possible  in  order  to  report 
timely.  Frequency:  Yearly:  Affected 
Public:  State.  Tribal  and  Local 
governments;  Number  of  Respondents: 
56;  Total  Annual  Responses:  56;  Total 
Annual  Hours:  504.  (For  policy 
questions  regarding  this  collection 
contact  Cindy  Ruff  at  410-786-5916.* 
For  all  other  issues  call  410-786-1326.) 

4.  Type  of  Information  Collection 
Request:  Revision'of  a  currently 
approved  collection:  Title  of 
Information  Collection:  State  Health 
Insurance  Assistance  Program  (SHIP) 
Client  Contact  Form,  Public  and  Media 
Form,  and  Resource  Report  Form;  Form 
iVumber;  CMS-10028  (OMB#:  0938- 
0850);  Use:  The  current  Client  Contact 
form.  Public  and  Media  Activity  Report 
form,  and  Resource  Report  have  been 
used  to  collect  data  to  evaluate  program 
effectiveness  and  improvement.  In 
addition,  the  2007-2009  State  Health 
Insurance  Program  (SHIP)  Performance 
Assessment  Workgroup  (comprised  of 
SHIP  Directors  and  representatives  from 
external  organizations  such  as  the 
Administration  on  Aging),  in  a  report  to 
CMS,  recommended  that  changes  be* 
made  to  the  forms  in  order  to  enhance 
the  ability  to  measure  performance  and 
program  evaluation  for  each  SHIP;  add 
additional  data  collection  elements  as 
requested  by  Congress  and  SHIPs 
(Limited  English  Proficiency  and  Dual 
Mentally  Disabled);  and  reduce  the 
burden  of  data  .submission  by  counselor 
as  a  result  of  the  ability  to  pre-populate 
certain  data  cells.  The  information 
collected  is  used  to  fulfill  the  reporting 
requirements  described  in  Section 
4360(f)  of  OBRA  1990.  Also,  the  data 
will  be  accumulated  and  analyzed  to 
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measure  SHIP  performance  in  order  to 
determine  whether  and  to  what  extent 
the  SHIPS  have  met  the  goals  of 
improved  CMS  customer  service  to 
beneficiaries  and  better  understanding 
by  beneficiaries  of  their  health 
insurance  options.  Further,  the 
information  will  be  used  in  the 
administration  of  the  grants,  to  measure 
performance  and  appropriate  use  of  the 
funds  by  the  state  grantees,  to  identify 
gaps  in  services  and  technical  support 
needed  by  SHIPs,  and  to  identify  and 
share  best  practices.  Frequency:  Yearly; 
Affected  Public:  State,  Tribal  and  Local 
governments;  Number  of  Respondents: 
20,778;  Total  Annual  Responses: 
1,672,454;  Total  Annual  Hours:  139,475. 
(For  policy  questions  regarding  this 
collection  contact  Barbara  Childers  at 
410-786-7610.  For  all  other  issues  call 
410-786-1326.) 

5.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  (ESRD)  Medical  Information 
Facility  Survey;  Form  Number:  CMS- 
2744  (OMB#:  0938-0447);  Use:  The  Etid 
Stage  Renal  Disease  (ESFLD)  Medical 
Information  Facility^urvey  form  (CMS- 
2744)  is  completed  annually  by 
Medicare-approved  providers  of  dialysis 
and  transplant  services.  The  CMS-2744 
is  designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients.  The  information 
is  used  to  assess  and  evaluate  the  local, 
regional  and  national  levels  of  medical 
and  social  impact  of  ESRD  care  and  is 
used  extensively  by  researchers  and 
suppliers  of  services  for  trend  analysis. 
The  information  is  available  on  the  CMS 
Dialysis  Facility  Compare  Web  site  and 
will  enable  patients  to  make  informed 
decisions  about  their  care  by  comparing 
dialysis  facilities  in  their  area. 
Frequency:  Yearly;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  5,465;  Total  Annual 
Responses:  5,465;  Total  Annual  Hours: 
43,720.  (For  policy  questions  regarding 
this  collection  contact  Connie  Cole  at 
410-786-0257.  For  all  other  issues  call 
410-786-1326.) 

6.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Notification  of 
Fiscal  Intermediaries  and  CMS  of  co¬ 
located  Medicare  providers  and 
Supporting  Regulations  in  42  CFR 
412.22  and  412.533;  Use:  Many  long¬ 
term  care  hospitals  (LTCHs)  are  co¬ 
located  with  other  Medicare  providers 
(acute  care  hospitals,  IRFs,  SNFs, 
psychiatric  facilities),  which  leads  to 


potential  gaming  of  the  Medicare  system 
based  on  patient  shifting.  CMS  is 
requiring  LTCHs  to  notify  fiscal 
intermediaries  K  (FIs),  Medicare 
Administrative  Contractors  (MACs)  and 
CMS  of  co-located  providers  and 
establish  policies  to  limit  payment 
abuse  that  will  be  based  on  FIs  tracking 
patient  movement  among  these  co¬ 
located  providers.  Form  Number:  CMS- 
10088  (OMB#:  0938-0897);  Frequency: 
Occasionally;  Affected  Public:  Private 
Sector,  Business  or  other  for-profits  and 
Not-for-profit  institutions:  Number  of 
Respondents:  25;  Total  Annual 
Responses:  25;  Total  Annual  Hours: 

6.25.  (For  policy  questions  regarding 
this  collection  contact  Judith  Richter  at 
410-786-2590.  For  all  other  issues  call 
410-786-1326.) 

7.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Examination 
and  Treatment  for  Emergency  Medical 
Conditions  and  Women  in  Labor 
(EMTALA),  42  CFR  482.12,  488.18, 

.  489.20,  and  489.24;  Use:  This  collection 
contains  the  requirements  for  hospitals 
in  effort  to  prevent  them  from 
inappropriately  transferring  individuals 
with  emergency  medical  conditions,  as 
mandated  by  Congress.  CMS  uses  this 
information  to  help  assure  compliance 
with  this  mandate.  This  information  is 
not  contained  elsewhere  in  regulations. 
Form  Number:  CMS-R-142  (OMB#: 
0938-0667);  Frequency:  Daily:  Affected 
Public:  Individuals  or  households; 
Private  Sector;  Number  of  Respondents: 
6,149;  Total  Annual  Responses:  6,149; 
Total  Annual  Hours:  1.  (For  policy 
questions  regarding  this  collection 
coritact  Renate  Rockwell  at  410-786- 
4645.  For  all  other  issues  call  410-786- 
1326.) 

8.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Evaluation  of 
the  Medicare  National  Competitive 
Bidding  Program  for  DME;  Use:  Data 
collection  materials  consisting  of 
beneficiary  surveys  and  interview/ 
discussion  group  guides  are  necessary  to 
conduct  the  congressionally  mandated 
evaluation  of  the  Medicare  National 
Competitive  Bidding  Program.  Medicare 
Modernization  (MMA)  Section  303(d) 
requires  a  Report  to  Congress  on  the 
program,  covering  program  savings, 
reductions  inmost  sharing,  impacts  on 
access  to  and  quality  of  affected  goods 
and  services,  and  beneficiary 
satisfaction.  This  project’s  purpose  is  to 
provide  information  for  this  Report  to 
Congress.  Due  to  substantial  legislative 
and  regulatory  delays  in  program 
implementation,  the  Report  to  Congress 


in  2011  will  be  released  just  as  the 
program  is  being  implemented,  and 
before  the  evaluation  is  complete.  This 
project  will  continue  after  the  Report  to 
Congress,  to  evaluate  the  impact  of  the 
program  on  beneficiaries,  on  Medicare 
costs,  and  on  changes  in  the  Medicare 
Durable  Medical  Equipment, 

Prosthetics,  Orthotics  and  Supplies 
(DMEPOS)  market.  Form  Number: 
CMS-10197  (OMB#:  0938-1015); 
Frequency:  Occasionally;  Affected 
Public:  Individuals  or  households. 
Private  Sector,  Business  or  other  for- 
profits,  not-for-profit  institutions,  and 
Federal  Government;  Number  of 
Respondents:  8,466;  Total  Annual 
Responses:  8,466;  Total  Annual  Hours: 
4,338.  (For  policy  questions  regarding 
this  collection  contact  Ann  Meadow  at 
410-786-6602.  For  all  other  issues  call 
410-786-1326.) 

9.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  and 
Supporting  Information  for  Chronic 
Kidney  Disease  Surveys  under  the  9th 
Scope  of  Work;  Form  Number:  CMS- 
10304  (OMB#;  0938-New);  Use:  The 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  and  the  U.S.  Department 
of  Health  and  Human  Services  (DHHS) 
are  requesting  OMB  clearance  for  the 
Chronic  Kidney  Disease  (CKD)  Partner 
Survey  and  the  Chronic  Kidney  Disease 
(CKD)  Provider  Survey.  The  Prevention 
CKD  Theme  is  a  component  of  the 
Prevention  Theme  of  the  Quality 
Improvement  Organization  (QIO) 
Program’s  9th  Scope  of  Work  (SOW). 
The  statutory  authority  for  this  scope  of 
work  is  found  in  Part  B  of  Title  XI  of 
the  Social  Security  Act  (the  Act)  as 
amended  by  the  Peer  Review 
Improvement  Act  of  1982.  The  Act 
established  the  Utilization  and  Quality 
Control  Peer  Review  Organization 
Program,  now  known  as  the  Quality 
Improvement  Organization  (QIO) 
Program. 

The  goal  of  the  Prevention  CKD 
Theme  is  to  detect  the  incidence, 
decrease  the  progression  of  CKD,  and 
improve  care  among  Medicare 
beneficiaries  through  provider  adoption 
of  timely  and  effective  quality  of  care 
interventions;  participation  in  quality 
incentive  initiatives;  beneficiary 
education:  and  key  linkages  and 
collaborations  for  system  change  at  the 
state  and  local  level.  In  addition  to 
improving  the  quality  of  care  fo?  the 
elderly  and  frail-elderly,  this  Theme 
aims  to  reduce  the  rate  of  Medicare 
•*  entitlement  by  disability  through  the 
delay  and  prevention  of  end-stage  renal 
disease  (ESRD);  thus  resulting  in  higher 
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quality  care  and  significant  savings  to 
the  Medicare  Trust  Fund. 

The  CKD  Partner  Survey  constitutes  a 
new  information  collection  to  be  used 
by  CMS  to  obtain  information  on  how 
QIO  collaboration  with  partners 
facilitates  systems  change  wifhin  the 
QIO’s  respective  state.  The  CKD  Partner 
Survey  will  be  a  census  administered  to 
350  collaborative  partners  in  the  9th 
SOW.  The  CKD  Partner  Survey  will  be 
administered  via  telephone.  Responses 
will  be  entered  into  a  pre-programmed 
Computer- Assisted  Telephone 
Interviewing  (CATI)  interface.  The 
results  of  the  survey  shall  be  used  for 
inpatient  quality  indicators  (IQl)  by  the 
QIO.  CMS  will  also  use  the  results  to 
assess  how  partner  organizations  and 
their  perspective  of  the  QIO’s  role  are 
implementing  system  change. 

Similarly,  the  CKD  Provider  Survey 
constitutes  a  new  information  collection 
to  be  used  by  CMS  to  obtain  information 
on  how  QIO  collaboration  with 
physician  practices  facilitates  systems 
change  within  the  QIO’s  respective 
state.  The  CKD  Provider  Survey  will  be 
administered  via  telephone  and  the 
Web.  Responses  collected  by  phone  will 
be  entered  into  a  pre-programmed 
Computer-Assisted  Telephone 
Interviewing  (CATI)  interface. 

Responses  collected  by  Web  will  be 
housed  on  a  secure  server  and  database. 
The  results  of  the  survey  shall  be  used 
for  inpatient  quality  indicators  (IQI)  by 
the  QIO.  CMS  will  also  use  the  results 
to  assess  how  physicians’  practices  and 
their  perspective  of  the  QIO’s  role  are 
implementing  system  change. 
Frequency:  Yearly;  Affected  Public: 
Private  Sector — Business  or  other  for- 
profits  and  Not-for  profit  institutions: 
Number  of  Respondents:  1,350;  Total 
Annual  Responses:  1,350;  Total  Annual 
Hours:  337.5.  (For  policy  questions 
regarding  this  collection  contact  Robert 
Kambic  at  410-786-1515.  For  all  other 
issues  call  410-786-1326.) 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS’  Web  Site 
at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or 
e-mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

In  commenting  on  the  proposed 
information  collections  please  reference 
the  document  identifier  or  OMB  control 
number.  To  be  assured  consideration, 
comments  and  recommendations  must 
be  submitted  in  one  of  the  following 
ways  by  February  16,  2010: 


'1.  Electronically.  You  may  submit 
your  comments  electronically  to  http:// 
www.regulations.gov.  Follow  the 
instructions  for  “Comment  or 
•Submission”  or  “More  Search  Options” 
to  find  the  information  collection 
document(s)  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address:  CMS,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development, 
Attention:  Document  Identifier/OMB 
Control  Number,  Room  C4-26-05,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 

Dated:  December  1 1 ,  2009. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

IFR  Doc.  E9-30176  Filed  12-17-09;  8:45  am) ' 
BILLING  CODE  41 20-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-1 0299,  CMS- 
10300  and  CMS-1 0294] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  & 

Medicaid  Services. 

'  In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function: 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  State  Plan 
Amendment  Template  for  the  Option  to 
Cover  Certain  Children  and  Pregnant 


Women  Lawfully  residing  in  U.S.;  Use: 
This  new  option  for  State  Medicaid  and 
Children  Health  Insurance  Programs 
(CHIP)  was  provided  by  section  214  of 
the  Children’s  Health  Insurance 
Program  Reauthorization  Act  of  2009, 
Public  Law  111-3,  which  amends 
section  1902  of  the  Social  Security  Act. 
To  select  this  option,  a  State  Medicaid 
or  CHIP  agency  will  complete  a 
template  page  and  submit  it  for  approval 
as  part  of  their  State  Plan.  Form 
Number:  CMS-10299  (OMB#:  0938- 
NEW):  Frequency:  Reporting — Once  and 
occasionally;  Affected  Public:  State, 
Local,  or  Tribal  Governments:  Number 
of  Respondents:  51;  Total  Annual 
Responses:  51;  Total  Annual  Hours:  51. 
(For  policy  questions  regarding  this 
collection  contact  Bob  Tomlinson  at 
410-786-5907.  For  all  other  issues  call 
410-786-1326.) 

2.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  State  Plan 
Amendment  Templates  for  Additional 
State  Plan  Option  for  Providing* 

Premium  Assistance  under  Title  XIX 
and  XXI;  Use:  Section  301  of  the 
Children’s  Health  Insurance  Program 
Reauthorization  Act  of  2009  (CHIPRA), 
Public  Law  111-3,  adds  Section 
2105(c)(10)  of  the  Social  Security  Act 
effective  April  1,  2009,  to  offer  States,  a 
new  option  to  provide  premium 
assistance  subsidies  to  enroll  targeted 
low-income  individuals  under  age  19, 
and  their  parents  in  qualified  employer- 
sponsored  coverage.  To  elect  this 
option,  a  State  Children’s  Health 
Insurance  Program  agency  will  complete 
the  template  pages  and  submit  it  for 
approval  as  part  of  a  State  plan 
amendment.  Form  Number:  CMS-1 0300 
(OMB#:  0938-New);  Frequency: 
Reporting — Once  and  On  occasion; 
Affected  Public:  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
51;  Total  Annual  Responses:  51;  Total 
Annual  Hours:  255.  (For  policy 
questions  regarding  this  collection 
contact  Stacey  Green  at  410-786-6102. 
For  all  other  issues  call  410-786-1326.) 

3.  Type  of  Information  Collection 
Request:  New  collection:  Title  of 
Information  Collection:  Program 
Evaluation  of  the  Eighth  and  Ninth 
Scope  of  Work  Quality  Improvement 
Organization  Program:  Use:  The 
statutory  authority  for  the  Quality 
Improvement  Organization  (QlO) 
Program  is  found  in  Part  B  of  Title  XI 
of  the  Social  Security  Act,  as  amended 
by  the  Peer  Review  Improvement  Act  of 
1982.  The  Social  Security  Act 
established  the  Utilization  and  Quality 
Control  Peer  Review  Organization 
Program,  now  known  as  the  QIO 
Program.  The  statutory  mission  of  the 
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QIO  Program,  as  set  forth  in  Title 
XVIII — Health  Insurance  for  the  Aged 
and  Disabled,  Section  1862(g)  of  the 
Social  Security  Act — is  to  improve  the 
effectiveness,  efficiency,  economy,  and 
quality  of  services  delivered  to  Medicare 
beneficiaries.  The  quality  strategies  of 
the  Medicare  QIO  Program  are  carried 
out  by  specific  QIO  contractors  working 
with  health  care  providers  in  their  state, 
territory,  or  the  District  of  Columbia. 

The  QIO  contract  contains  a  number  of 
quality  improvement  initiatives  that  are 
authorized  by  various  provisions  in  the 
Act.  As  a  general  matter.  Section  1862(g) 
of  the  Act  mandates  that  the  secretary 
enter  into  contracts  with  QIOs  for  the 
purpose  of  determining  that  Medicare 
services  are  reasonable  and  medically 
necessary  and  for  the  purposes  of 
promoting  the  effective,  efficient,  and 
economical  delivery  of  health  care 
services  and  of  promoting  the  quality  of 
the  type  of  services  for  which  payment 
may  be  made  under  Medicare.  CMS 
interprets  the  term  “promoting  the 
quality  of  services”  to  involve  more 
than  QIOs  reviewing  care  on  a  case-by- 
case  basis,  but  to  include  a  broad  range 
of  proactive  initiatives  that  will  promote 
higher  quality.  CMS  has,  for  example, 
included  in  the  SOW  tasks  in  which  the 
QIO  will  provide  technical  assistance  to 
Medicare-participating  providers  and 
practitioners  in  order  to  help  them 
improve  the  quality  of  the  care  they 
furnish  to  Medicare  beneficiaries. 

Additional  authority  for  these 
activities  appears  in  Section  1154(a)(8) 
of  the  Act,  which  requires  that  QIOs 
perform  such  duties  and  functions, 
assume  such  responsibilities,  and 
comply  with  such  other  requirements  as 
may  be  required  by  the  Medicare 
statute.  CMS  regards  survey  activities  as 
appropriate  if  they  will  directly  benefit 
Medicare  beneficiaries.  In  addition. 
Section  1154(a)(10)  of  the  Act 
specifically  requires  that  the  QIOs 
“coordinate  activities,  including 
information  exchanges,  which  are 
consistent  with  economical  and  efficient 
operation  of  programs  among 
appropriate  public  and  private  agencies, 
or  organizations,  including  other  public 
or  private  review  organizations  as  may 
be  appropriate.”  CMS  regards  this  as 
specific  authority  for  QIOs  to  coordinate 
and  operate  a  broad  range  of 
collaborative  and  community  activities 
among  private  and  public  entities,  as 
long  as  the  predicted  outcome  will 
directly  benefit  the  Medicare  program. 

The  purpose  of  the  study  is  to  design 
and  conduct  an  analysis  evaluating  the 
impact  on  national  and  regional  health 
care  processes  and  outcomes  of  the 


Ninth  Scope  of  Work  QIO  Program.  The 
QIO  Program  is  national  in  scope  and 
scale  and  affects  the  quality  of 
healthcare  of  43  million  elderly  and 
disabled  Americans.  CMS  will  conduct  * 
an  impact  and  process  analysis  using 
data  from  multiple  sources;  (1)  Primary 
data  collected  via  in-depth  interviews, 
focus  groups,  and  surveys  of  QIOs, 
health  care  providers,  and  other 
stakeholders;  (2)  secondary  data 
reported  by  QIOs  through  CMS  systems; 
and  (3)  CMS  administrative  data.  The 
findings  will  be  presented  in  a  final 
report  as  well  as  in  other  documents 
and  reports  suitable  for  publication  in 
peer-review  journals.  This  request 
relates  to  the  following  data  collections; 
(1)  Survey  of  QIO  directors  and  theme 
leaders;  (2)  Survey  of  hospital  QI 
directors  and  nursing  hoirie 
administrators;  (3)  focus  groups  with 
Medicare  beneficiaries;  and  (4)  in- 
person  and  telephone  discussions  with 
QIO  staff,  partner  organizations,  health 
care  providers,  and  community  health 
leaders.  Form  Number:  CMS-10294 
(OMB#  0938— New);  Frequency: 
Occasionally;  Affected  Public:  Business 
or  other  for-profits,  and  Medicare 
beneficiaries;  Number  of  Respondents: 
3,343;  Total  Annual  Responses:  3,343; 
Total  Annual  Hours:  1,707.  (For  policy 
questions  regarding  this  collection 
contact  Robert  Kambic  at  410-786- 
1515.  For  all  other  issues  call  410-786- 
1326.) 

To  obtain  copies  of  the  supporting 
stafement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  e- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 
on  January  19,  2010. 

OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention;  CMS  Desk 
Officer,  Fax  Number;  (202)  395-6974,  e- 
mail;  OIRAjsubmission@omb.eop.gov. 

Dated:  December  11,  2009. 

Michelle  Shortt,  _ 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E9-30143  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Request  for  Public  Comment:  30-Day 
Proposed  Information  Collection: 

Indian  Health  Service  Contract  Health 
Services  Report 

AGENCY:  Indian  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  which  requires  a 
30-day  advance  opportunity  for  public 
comment  on  the  proposed  information 
collection  projeQt,  Indian  Health  Service 
(IHS)  is  publishing  for  comment  a 
summary  of  a  proposed  information 
collection  to  be  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

The  IHS  received  no  comments  in 
response  to  the  60-day  Federal  Register 
notice  74  FR  47801  published  on 
September  17,  2009.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment  to  be  submitted 
directly  to  OMB. 

Proposed  Collection 

Titie; 091 7-0002,  “Indian  Health 
Service  Contract  Health  Services 
Report.”  Type  of  Information  Collection 
Request:  Three  year  renewal,  with 
change  of  currently  approved 
information  collection,  0917-0002, 
“Indian  Health  Service  Contract  Health 
Services  Report.”  Form  Number:  IHS 
843-lA.  Reporting  formats  are 
contained  in  an  IHS  Contract  Health 
Services  Manual  Exhibit  and  IHS  Web 
site.  Need  and  Use  of  Information 
Collection:  The  IHS  Contract  Health 
Services  Program  needs  this  information 
to  certify  that  the  health  care  services 
requested  and  authorized  by  the  IHS 
have  been  performed  by  the  Contract 
Health  Services  provider(s):  to  have 
providers  validate  services  provided;  to 
process  payments  for  health  care 
services  performed  by  such  providers; 
and  to  serve  as  a  legal  document  for 
health  and  medical  care  authorized  by 
IHS  and  rendered  by  health  care 
providers  under  contract  with  the  IHS. 
Affected  Public:  Patients,  health  and 
medical  care  providers  or  Tribal 
Governments.  Type  of  Respondents: 

•  Health  and  medical  care  providers. 

The  table  below  provides:  Types  of 
data  collection  instruments.  Estimated 
number  of  respondents.  Number  of 
responses  per  respondent.  Annual 
number  of  responses,  Average  burden 
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hour  per  response,  and  Total  annual 
burden  hours. 


1 

1 

Data  collection  instnjment(s) 

Estimated  1 
number  of 
respondents 

Responses  ! 

per  j 

respondent 

Annual 

number  of  I 
responses 

Average  bur¬ 
den  hour  per  j 
response* 

Total  annual 
burden  hours 

IHS-843-1A  . 

7,424 

51 

378,624 

0.05  (3  mins) 

18,931 

IDS" . 

15,157 

1 

15,157 

758 

Total  . . . . 

22,581 

19,689 

*For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes."^ 
"Inpatient  Discharge  Summary  (IDS) 


There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Your  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
IHS  processes  the  information  collected 
in  a  useful  and  timely  fashion;  (c)  the 
accuracy  of  the  public  burden  estimate 
(this  is  the  amount  of  time  needed  for 
individual  respondents.to  provide  the 
requested  information);  (d)  whether  the 
methodology  and  assumptions  used  to 
determine  the  estimate  are  logical;  (e) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (f)  ways  to  minimize  the 
public  burden  through  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection  ‘ 
techniques  or  other  forms  of  information, 
technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  to:  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  IHS, 
Office  of  Regulatory  Affairs,  New 


Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Send  Comments  and  Requests  for 
Further  Information:  To  request  more 
information  on  the  proposed  collection 
or  to  obtain  a  copy  of  the  data  collection 
instrument  and/or  instructions,  contact: 
Ms.  Betty  Gould,  Reports  Clearance 
Officer,  801  Thompson  Avenue,  TMP, 
Suite  450,  Rockville,  MD  20852,  call 
non-toll  free  (301)  443-7899,  send  via 
facsimile  to  (301)  443-9879,  or  send 
your  e-mail  requests,  comments,  and 
return  address  to:  Betty.GouId@ibs.gov. 

Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 
best  assured  of  having  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  December  11,  2009. 

Yvette  Roubideaux, 

Director,  Indian  Health  Service. 

[FR  Doc.  E9-30115  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4165-1&-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 


Title:  Mentoring  Children  of  Prisoners 
Data  Collection  Process  (MCPDCP). 

OMB  No.:  0970-0266. 

Description:  biformation  from  the 
Mentoring  Children  of  Prisoners  Data 
Collection  Process  is  necessary  for  the 
Federal  agency’s  reporting-and  planning 
under  the  Government  Performance  and 
Results  Act  and  to  support  evaluation 
requirements  in  the  statute.  The  data 
will  be  used  for  accountability 
monitoring,  management  improvement, 
and  research.  Acquisition  of  the  data 
ensures  that  the  Federal  agency  knows 
if  Grantees  are  meeting  the  targets 
(number  of  children  being  mentored) 
recorded  in  the  grant  application  as 
required  by  the  statute,  and  that 
mentoring  activities  are  faithful  to 
characteristics  established  by  research 
as  essential  to  success.  The  data  also 
support  grantees  as  they  carry  out 
ongoing  responsibilities,  maintain 
program  service  and  manage  ' 
information  for  internal  uses. 

Respondents:  Recipients  of  grants 
from  the  HHS/ACF/Family  and  Youth 
Services  Bureau  to  operate  programs  to 
provide  mentoring  for  children  of 
prisoners. 


Annual  Burden  Estimates 


- 1 

Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

MCP  Data  Collection  Process  (MCPDCP)  . 

150 

4 

12 

7,200 

Estimated  Total  Annual  Burden 
Hours:  7,200. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  oif  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 


Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 


infocollection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary  • 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated;  December  15,  2009. 

Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  E9-30092  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Tide:  New  Runaway  and  Homeless 
Youth,  Management  hiformation  System 
(NEORHYMIS). 

OMB  No.:  0970-0123. 

Description:  The  Runaway  and 
Homeless  Youth  Act,  as  amended  by 
Public  Law  106-71  (42  U.S.C.  5701  et 
seq.],  mandates  that  the  Department  of 
Health  and  Human  Services  (HHS) 
report  regularly  to  Congress  on  the 
status  of  HHS-funded  programs  serving 
runaway  and  homeless  youth.  Such 

Annual  Burden  Estimates 


reporting  is  similarly  mandated  by  the 
Government  Performance  and  Results 
Act.  Organizations  funded  under  the 
Runaway  and  Homeless  Youth  program 
are  required  by  statute  (42  U.S.C.  5712, 
42  U.S.C.  5714-2)  to  meet  certain  data 
collection  and  reporting  requirements. 
These  requirements  include 
maintenance  of  client  statistical  records 
on  the  number  and  the  characteristics  of 
the  runaway  and  homeless  youth,  and 
youth  at  risk  of  family  separation,  who 
participate  in  the  project,  and  the 
services  provided  to  such  youth  by  the 
project. 

Respondents:  Public  and  private,  ^ 
community-based  nonprofit,  and  faith- 
based  organizations  receiving  HHS 
funds  for  services  to  runaway  and 
homeless  youth. 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden 
hours  per 
response 

Total  burden 
hours 

Youth  Profile  . 

536 

153 

0.25 

20,502 

Street  Outreach  Report  . 

141 

4,211 

0.02 

11,875.02 

Brief  Contacts  . .'. . : . 

536 

305 

0.15 

24,522 

Tumaways  . 

536 

13 

0.15 

1,045.20 

Data  Transfer . . . 

536 

2 

0.50 

536 

Estimated  Total  Annual  Burden 
Hours:  58,480.22. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,. 370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
infocoIIection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the’ 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessciry 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and.  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  December  15,  2009. 

Robert  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  E9-30091  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2311-NC] 

Medicaid  Program  and  Children’s 
Health  Insurance  Program;  Model  of 
Interstate  Coordinated  Enrollment  and 
Coverage  Process  for  Low-Income 
Children 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  with  comment. 

SUMMARY:  This  notice  requests 
comments  to  assist  in  the  development 
of  a  model  process  for  the  coordination 
of  enrollment,  retention,  and  coverage 


for  low-income  Medicaid  and  Children’s 
Health  Insurance  Program  eligible 
children  as  required  under  the 
Children’s  Health  Insurance  Program 
Reauthorization  Act  (CHIPRA)  of  2009. 
CHIPRA  requires  this  model  process  to 
be  developed  by  August  4,  2010  and ‘the 
Secretary  is  required  to  submit  a  Report 
to  Congress  describing  additional  steps 
or  authority  needed  to  make  further 
improvements  to  coordinate  the 
enrollment,  retention,  and  coverage 
under  CHIP  and  Medicaid  of  low- 
income  children  who  frequently  change 
their  State  of  residence. 

DATES:  To  be  assured  consideration, 
comments  must  be  received  at  one  of 
the  addresses  provided  below,  no  later 
than  5  p.m.  on  January  19,  2010. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2311-NC.  Because  of 
staff  and  resovurce  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed): 

1.  Electronically.  You  may  submit 
electronic  comments  on  this  regulation 
to  http://www.reguIations.gov.  Follow 
the  instructions  under  the  “More  Search 
Options”  tab. 
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2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address  ONLY :  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-2311-NC,  P.O.  Box  8010, 
Baltimore,  MD  21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-2311-NC, 

Mail  Stop  C4-26-05,  7500  Security 
Bouleveurd,  Baltimore,  MD  21244-1850. 

4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  before  the  close 
of  the  comment  period  to  either  of  the 
following  addresses: 

a.  For  delivery  in  Washington,  DC — 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Room  445-G,  Hubert 
H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 

Washington,  DC  20201.- 

•  (Because  access  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
readily  available  to  persons  without 
Federal  government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

b.  For  delivery  in  Baltimore,  MD — 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
7195  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wanda  Pigatt-Canty,  (410)  786—6177. 
Mary  Corddry,  (410)  786-6618. 
SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  Comments:  All  comments 
received  before  the  close  of  the 
comment  period  are  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 


a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http:// 
www.regulations.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

I.  Background 

Section  213  “Model  of  Interstate 
Coordinated  Enrollment  and  Coverage 
Process”  of  the  Children’s  Health 
Insurance  Program  Reauthorization  Act 
(CHIPRA)  of  2009  requires  the  Secretary 
of  Health  and  Human  Services  (HHS),  in 
consultation  with  State  Medicaid  and 
Children’s  Health  Insurance  Program 
(CHIP)  directors  and  organizations 
representing  program  beneficiaries,  to 
develop  a  model  process  by  August  4, 
2010,  that  assures  the  continuity  of 
coverage  for  low-income  children  under 
Medicaid  and  CHIP.  The  model  process 
will  be  designed  for  the  coordination  of 
enrollment,  retention,  and  coverage  for 
children  under  the  Medicaid  and  CHIP 
programs,  who,  because  of  migration  of 
families,  emergency  evacuations, 
natural,  or  other  disasters,  public  health 
emergencies,  educational  needs,  or 
otherwise,  frequently  change  their  State 
of  residence  or  are  temporarily  located 
outside  their  State  of  residence. 
American  Indian  and  Alaska  Native 
children  who  need  care  while  attending 
boarding  schools  or  need  culturally 
appropriate  care  available  only  in  a » 
State  where  they  do  not  reside  are  a  key 
example  of  this  population. 

CHIPRA  requires  tlie  Secretary,  after 
developing  a  model  process,  to  submit 
a  Report  to  Congress  that  would 
describe  additional  steps  or  authority 
needed  to  make  further  improvements 
to  coordinate  the  enrollment,  retention, 
and  coverage  under  CHIP  and  Medicaid 
of  low-income  children  who  frequently 
change  their  State  of  residence  or  are 
temporarily  located  outside  their  State 
of  residence. 

A.  CMS  Historical  Experience  Belated  to 
Continuity  of  Coverage 

In  2006,  CMS  prepared  a  Report  to 
Congress  as  required  by  section  404  of 
the  Health  Care  Safety  Net  Amendments 


Act  of  2002  (Pub.  L.  107-251)  entitled 
“Study  Regarding  Barriers  to 
Participation  of  Farm  Workers  in  Health 
Programs.”  This  report  highlighted 
problems  experienced  by  migrant 
farmworkers  and  their  families  related 
to  the  barriers  encountered  in  accessing 
health  services  through  Medicaid  and 
CHIP,  and  the  lack  of  portability  of 
Medicaid  and  CHIP  coverage  for 
farmworkers  who  are  determined 
eligible  in  one  State  but  who,  due  to  the 
seasonal  nature  of  the  their  work, 
periodically  move  to  other  States.  We 
published  the  outcome  of  this  study  in 
a  Report  to  Congress  which  identified 
five  options  to  address  the  portability 
issues  related  to  Medicaid  and  CHIP. 

The  recommended  options  included  the 
following: 

•  Interstate  Compacts. 

•  Demonstration  Projects. 

•  State  Activities  under  Current  Law 
Flexibility. 

•  National  Migrant  Family  Coverage. 

•  Public-Private  Partnerships. 

The  full  Migrant  Farmworkers  Report 
to  Congress 'can  be  viewed  at:  http:// 
cms.hhs.gov/Reports/DownIoads/RTC- 
Leavitt2.pdf. 

.B.  Proposed  Models  for  Coordination 

We  are  using  some  of  the 
recommendations  firom  the  Migrant . 
Farmworkers  Report  to  Congress  as  the 
basis  for  proposing  models  of 
coordination/portability  to  attempt  to 
solve  the  problem  of  gaps  in  healthcare 
coverage  for  Medicaid  and  CHIP 
children  who  frequently  change  their 
State  of  residence.  We  have  identified 
four  proposed  models  including  a  new 
model  titled  “National  Children’s 
Health  Coverage  Option”  on  which  we 
are  seeking  input.  These  models 
include: 

(1)  Interstate  Compacts.  Under  current 
Federal  law  and  regulations.  States  may 
enter  interstate  agreements  to  facilitate 
administration  of  their  Medicaid  and 
CHIP  programs.  Interstate  compacts  are 
agreements  between  States  that  provide 
the  framework  for  formalized  interstate 
cooperation.  The  framework  ranges  from 
a  more  basic  model  in  which  States 
recognize  each  other’s  eligibility 
determinations  to  models  with  States 
fully  reimbursing  out-of-state  providers. 
States  may  seek  to  develop  interstate 
agreements  or  compacts  to  facilitate 
timely  eligibility  determinations  or 
redeterminations  for  applicants  and 
recipients,  such  as  migrant  farmworkers, 
and  agree  upon  detailed  mechanisms  by 
which  payment  reciprocity  can  be  made 
among  two  or  more  States.  These 
interstate  arrangements,  however,  do 
not  necessarily  require  Federal 
approval.  By  esfablishing  and  joining  an 
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interstate  compact  on  Medicaid  and 
CHIP  for  children.  States  can  more 
readily  recognize  each  other’s  eligibility 
determinations  and  reimburse  out-of- 
state  providers.  As  a  result,  they  can 
provide  more  seamless  Medicaid  and 
CHIP  coverage  to  low-income  children. 
States  currently  participate  in  a  variety 
of  interstate  compacts  including  one 
pertaining  to  Federal  adoption 
assistance/Medicaid  recipients  entitled 
the  “Interstate  Compact  on  Adoption 
and  Medical  Assistance”  (ICAMA). 
Further  information  related  to  ICAMA 
can  be  viewed  at:  http:// 
www.aaicama.org/cms/. 

(2)  Demonstration  Projects.  Section 
1115(a)  of  the  Social  Security  Act  (the 
Act)  provides  the  Secretary  of  Health 
and  Human  Services  with  the  authority 
to  authorize  experimental,  pilot,  or 
demonstration  projects  which,  in  the 
judgment  of  the  Secretary,  are  likely  to 
assist  in  promoting  the  objectives  of  the 
Medicaid  statute.  States  can  request 
section  1115  authority  to  create  a 
standard  set  of  benefits  or  eligibility 
coverage  across  States  that  differ  from 
the  set  of  benefits  provided  under  the 
State  plan  in  each  of  those  States  or  to 
expand  coverage  to  groups  of 
individuals,,  including  parents  and 
caretaker  relatives,  or  to  provide  greater 
flexibility  in  their  programs.  Budget 
neutrality  is  required  for  title  XIX 
programs  approved  under  section  1115 
authority  under  the  policies  of  the 
Office  of  Management  and  Budget.  A 
recent  example  of  how  CMS  used 
section  1115  authority  was  in  2005,  in 
response  to  the  devastation  caused  by 
Hurricane  Katrina  on  the  health  care 
system  of  the  Gulf  coast  of  Louisiana 
and  Mississippi;  the  Secretary  was 
granted  the  authority  to  approve  section 
1115  demonstration  waivers  that 
granted  States  time-limited  waiver 
authority  to  facilitate  expedite'd 
enrollment  into  Medicaid  and  CHIP 
programs  for  survivors  of  Hurricane  -  - 
Katrina  who  needed  to  access  healthcare 
services  in  locations  other  than  their 
home  States.  Under  Hurricane  Katrina 
demonstrations,  we  granted  time- 
limited  waiver  authorities  to  States  for 
the  following: 

•  Simplified  eligibility  criteria  for 
Medicaid  and  CHIP  eligible  groups. 

•  Comparability /amount,  duration, 
and  scope  of  benefit  packages. 

•  Simplified  eligibility  determination 
processes  in  order  to  permit  evacuees  to 
access  needed  health  care  services  in 
their  host  State. 

(3)  State  Activities  under  Current 
Law’s  Flexibility.  States  may  explore 
current  flexibility  under  State  plan 
authority  to  improve  the  continuity  of 
coverage  for  Medicaid  and  CHIP  eligible 


children.  Some  of  the  flexibility  offered 
under  the  State  plan  authority  may  be 
designed  to  improve  sefvice  delivery 
coordination;  enhance  enrollment  and 
portability  arrangements;  and  enhance 
Medicaid  and  CHIP  managed  care 
coordination  at  the  State  and  health 
plan  levels  to  facilitate  enrollment  and 
portability.  Under  this  model  for 
example,  a  State  may  choose  to  align/ 
standardize  their  eligibility  and 
enrollment  processes  with  a  neighboring 
State  in  order  to  improve  coordination 
of  Medicaid  and  CHIP  coverage  for 
children. 

(4)  Public-Private  Partnerships.  States 
may  engage  in  public-private 
partnerships  in  order  to  research  or  pilot 
initiatives  that  improve  the  portability 
of  Medicaid  and  CHIP  coverage  for  low- 
income  children. 

(5)  National  Children’s  Health 
Coverage  Option.  This  model  would 
develop  a  national  health  insurance 
plan  for  children  with  a  minimum 
benefit  plan  to  be  offered  by  every  State. 
Under  this  option,  certain  statutory 
changes  would  be  required  related  to 
the  definition  of  residency  and 
eligibility  criteria  for  children, 
specifically  a  minimum  national 
coverage  for  all  children  under  age  21 
years  and  a  change  in  the  income 
standard  to  a  specified  minimum  level 
for  all  children.  State  residency  could  be 
defined  to  make  it  easier  to  cover 
children  in  the  State  where  they  are 
living,  even  if  they  do  not  intend  to 
remain  there  permanently  or  for  an 
indefinite  period. 

C.  Request  for  Comments 

We  request  public  comments  on  the 
proposed  models  to  include  the 
following: 

(1)  Advantages  (benefits)  and/or 
disadvantages  (negatives)  related  to  each 
of  the  proposed  models. 

(2)  Best  practices  States  may  currently 
have  in  place  to  ensure  interstate 
continuity  and  coordination  of 
enrollment  for  Medicaid  and  CHIP 
children. 

(3)  Recommendations  for  new  models 
that  will  facilitate  coordination  of 
enrollment,  retention,  and  coverage  for 
Medicaid  and  CHIP  children. 

(4)  Additional  comments  related  to 
programmatic  operations  and/or 
statutory  changes  that  may  be  required 
in  order  to  create  the  model  process. 

D.  Use  of  Public  Comments 

We  will  review  the  public  comments 
and  consider  the  information  received 
in  the  development  of  the  model 
process  for  the  coordination  of 
enrollment,  retention,  and  coverage  for 
Medicaid  and  CHIP  children  who 


frequently  move  from  their  State  of 
residence. 

II.  Provisions  of  the  Notice  With 
Comment 

The  purpose  of  this  notice  is  to 
provide  the  opportunity  for  public 
input/consultation  in  developing  a 
model  process  for  the  coordination  of 
enrollment,  retention  and  coverage  for 
Medicaid  and  CHIP  eligible  children 
who,  because  of  migration  of  families, 
emergency  evacuations,  natural  or  other 
disasters,  public  health  emergencies, 
educational  needs,  or  otherwise, 
frequently  change  their  State  of 
residency  or  otherwise  are  temporarily 
located  outside  the  State  of  their 
residency. 

III.  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Section  1115  of  the  Social 
Security  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

‘  Dated:  November  2,  2009. 

Charlene  Frizzera, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

[FR  Doc.  E9-29724  Filed  12-17-09;  8:45  am) 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1416-N] 

Medicare  Program;  First  Semi-Annuai 
Meeting  of  the  Advisory  Panel  on 
Ambulatory  Payment  Classification 
Groups — February  1 7-1 9, 201 0 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services.  ^ 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
first  semi-annual  meeting  of  the  , 
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Advisory  Panel  on  Ambulatory  Payment 
Classification  (APC)  Groups  (the  Panel) 
for  2010.  The  purpose  of  the  Panel  is  to 
review  the  APC  groups  and  their 
associated  weights  and  to  advise  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS)  (the 
Secretary)  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  (the  Administrator) 
concerning  the  clinical  integrity  of  the 
APC  groups  and  their  associated 
weights.  We  will  consider  the  Panel’s 
advice  as  we  prepare  the  proposed  and 
final  rules  that  would  update  the 
hospital  Outpatient  Prospective 
Payment  System  (OPPS)  for  CY  2011. 
DATES:  Meeting  Dates:  We  are 
scheduling  the  first  semi-annual 
meeting  in  2010  for  the  following  dates 
and  times: 

•  Wednesday,  February  17,  2010, 1 
p.m.  to  5  p.m.  eastern  standard  time 
(e.s.t.)  * 

•  Thursday,  February  18,  2010,  8  a.m. 

to  5  p.m.  (e.s.t.)  ^  * 

•  Friday,  Febniary  19,  2010,  8  a.m.  to 
12  noon  (e.s.t.)  ^ 

'  The  times  listed  in  this  notice  are 
approximate  times;  consequently,  the 
meetings  may  last  longer  than  listed  in  this 
notice,  hut  will  not  begin  before  the  posted 
times. 

2  If  the  business  of  the  Panel  concludes  on 
Thursday,  February  18,  2010,  there  will  be  no 
meeting  on  Friday,  February  19,  2010, 

Deadlines: 

Deadline  for  Hardcopy  Comments/ 
Suggested  Agenda  Topics — 5  p.m. 

(e.s.t.),  Monday,  January  13,  2010. 

Deadline  for  Hardcopy 
Presentations — 5  p.m.  (e.s.t.),  Monday, 
January  13,  2010. 

Deadline  for  Attendance  - 
Registration — 5  p.m.  (e.s.t.),  Wednesday, 
February  10,  2010. 

Deadline  for  Special 
Accommodations — 5  p.m.  (e.s.t.), 
Wednesday,  February  10,  2010. 

Submission  of  Materials  to  the 
Designated  Federal  Official 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  written 
comments  and  presentations  by  FAX, 
nor  can  we  print  written  comments  and 
presentations  received  electronically  for 
dissemination  at  the  meeting. 

Only  hardcopy  comments  and 
presentations  can  be  reproduced  for 
public  dissemination.  All  hardcopy 
presentations  must  be  accompanied  by 
Form  CMS-20017  (revised  01/07).  The 
form  is  now  available  through  the  CMS 
Forms  Web  site.  The  Uniform  Resource 
Locator  (URL)  for  linking  to  this  form  is 
as  follows:  http://www.cms.hhs.gov/ 
cmsforms/downloads/cms20017.pdf. 


Presenters  must  use  the  most  recent 
copy  of  CMS-20017  (updated  01/07)  at 
the  above  URL.  Additionally,  presenters 
must  clearly  explain  the  action(s)  that 
they  are  requesting  CMS  to  take  in  the 
appropriate  section  of  the  form.  They 
must  also  clarify  their  relationship  to 
the  organization  that  they  represent  in 
the  presentation. 

Note:  Issues  that  are  vague,  or  that  are 
outside  the  scope  of  the  APC  Panel’s 
purpose,  will  not  be  considered  for 
presentations  and  comments.  There  will  be 
no  exceptions  to  this  rule.  We  appreciate 
your  cooperation  on  this  matter. 

We  are  also  requiring  electronic 
versions  of  the  written  comments  and 
presentations,  in  addition  to  the 
hardcopies. 

In  summary,  presenters  and/or 
commenters  must  do  the  following; 

•  Send  both  electronic  and  hardcopy 
versions  of  their  presentations  and 
written  comments  by  the  prescribed 
deadlines. 

•  Send  electronic  transmissions  to  the 
e-mail  address  below. 

•  Do  not  send  pictures  of  patients  in 
any  of  the  documents  unless  their  faces 
have  been  blocked  out. 

•  Do  not  send  documents 
electronically  that  have  been  archived. 

•  Mail  (or  send  by  courier)  to  the 
Designated  Federal  Official  (DFO)  all 
hardcopies,  accompanied  by  Form 
CMS-20017  (revised  01/07),  if  they  are 
presenting,  as  specified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

•  Commenters  are  not  required  to 
send  Form  CMS— 20017  with  their 
written  comments. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Auditorium,  CMS  Central  Office, 
7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact:  Shirl 
Ackerman-Ross,  DFO  CMS,  CMM, 
HAPG,  DOC,  7500  Security  Boulevard, 
Mail  Stop  C4-05-17,  Baltimore,  MD 
21244-1850. 

Phone:  (410)  786-4474. 

Note:  We  recommend  that  you  advise 
couriers  of  the  following  information:  When 
delivering  hardcopies  of  presentations  to 
CMS,  if  no  one  answers  at  the  above  phone 
number,  please  call  (410)  786—4532  or  (410) 
786-9316. 

The  e-mail  address  for  comments, 
presentations,  and  registration  requests 
is  CMS  APCPanel@cms.hhs.gov. 

Note:  There  is  NO  underscore  in  this  e- 
mail  address;  there  is  a  SPACE  between  CMS 
and  APCPanel. 

News  media  representatives  must 
contact  our  Public  Affairs  Office  at  (202) 
690-6145. 


Advisory  Committees’  Information 
Lines:  The  phone  numbers  for  the  CMS 
Federal  Advisory  Committee  Hotline  are 
1-877-449-5659  (toll  free)  and  (410) 
786-9379  (local). 

Web  Sites:  The  following  information 
is  available  on  the  CMS  Web  site  at 
http://www.cms.hhs.gov/FACA/05_ 
AdvisoryPanelonAmbulatoryPayment 
ClassificationGroups.aspttTopOfPage. 

Note:  There  is  an  UNDERSCORE  after 
FACA/05(like  this_);  there  is  no  space. 

•  Additional  information  on  the  APC 
meeting  agenda  topics 

•  Updates  to  the  Panel’s  activities 

•  Copies  of  the  current  Charter 

•  Membership  requirements. 

You  may  also  search  information 

about  The  APC  Panel  and  its 
membership  In  the  FAC  A  database  at 
the  following  URL:  https:// 
www.fido.gov/facadatabase/public.asp. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  is  required  by  section 
1833(t)(9)(A)  of  the  Social  Security  Act 
(the  Act)  to  consult  with  an  expert, 
outside  advisory  panel  on  the  clinical 
integrity  of  the  APC  groups  and  weights 
established  under  the  Medicare  hospital 
OPPS. 

The  APC  Panel  meets  up  to  three 
times  annually.  The  Charter  requires 
that  the  Panel  must  be  fairly  balanced  in 
its  membership  in  terms  of  the  points  of 
view  represented  and  the  functions  to 
be  performed.  The  Panel  consists  of  up 
to  15  members  who  are  representatives 
of  providers  and  a  Chair. 

Each  Panel  member  must  be 
employed  full-time  by  a  hospital, 
hospital  system,  or  other  Medicare 
provider  subject  to  payment  under  the 
OPPS.  The  Secretary  or  Administrator 
selects  the  Panel  membership  ba.sed 
upon  either  self-nominations  or 
nominations  submitted  by  Medicare 
providers  and  other  interested 
organizations. 

All  members  must  have  technical 
expertise  to  enable  them  to  participate 
fully  in  the  Panel’s  work.  Such  expertise 
encompasses  hospital  paymenLsystems; 
hospital  medical  care  delivery  systems: 
provider  billing  systems;  APC  groups; 
Current  Procedural  Terminology  codes; 
and  alpha-numeric  Health  Care 
Common  Procedure  Coding  System 
codes;  and  the  use  of,  and  payment  for, 
drugs,  medical  devices,  and  other 
services  in  the  outpatient  setting,  as 
well  as  other  forms  of  relevant  expertise. 
Details  regarding  membership 
requirements  for  the  APC  Panel  are 
found  on  the  FACA  and  CMS  Web  sites 
as  listed  above. 

The  Panel  presently  consists  of  the 
following  members: 
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•  E.  L.  Hambrick,  M.D.,  J.D.,  Chair,  i 
CMS  Medical  Officer. 

•  Ruth  L.  Bush,  M.D.,  M.P.H. 

•  Dawn  L.  Francis,  M.D.,  M.H.S. 

•  Patrick  A.  Grusenmeyer,  Sc.D., 
F.A.C.H.E.  . 

•  Kathleen  Graham,  R.N.,  M.S.H.A., 
C.P.H.Q.,  A.C.M. 

•  David  Halsey,  M.D. 

•  Judith  T.  Kelly,  B.S.H.A.,  R.H.I.T., 
R.H.I.A.,  C.C.S. 

•  Michael  D.  Mills,  Ph.D. 

•  Thomas  M.  Munger,  M.D.,  F.A.C.C. 

•  Agatha  L.  Nolen,  D.Ph.,  M.S., 
F.A.S.H.P. 

•  Randall  A.  Oyer,  M.D. 

•  Beverly  Khnie  Philip,  M.D. 

•  Daniel  Pothen,  M.S.,  R.H.I.A., 
C.P.H.I.M.S.,  C.C.S.-P,  C.H.C. 

•  Russ  Ranallo,  M.S.,  B.S. 

•  Michael  A.  Ross,  M.D.,  F.A.C.E.P. 

•  Patricia  Spencer-Cisek,  M.S., 
A.P.R.N.-B.C.,  A.O.C.N. 

II.  Agenda 

The  agenda  for  the  February  2010 
meeting  will  provide  for  discussion  and 
comment  on  the  following  topics  as 
designated  in  the  Pcmel’s  Charter: 

•  Addressing  whether  procedures 
within  an  APC  group  are  similar  both 
clinically  and  in  terms  of  resource  use. 

•  Evaluating  APC  group  weights. 

•  Reviewing  the  packaging  of  OPPS 
services  and  costs,  including  the 
methodology  and  the  impact  on  APC 
groups  and  payment. 

•  Removing  procedures  from  the 
inpatient  list  for  payment  under  the 
OPPS. 

•  Using  single  and  multiple 
procedure  claims  data  for  CMS’ 
determination  of  APC  group  weights. 

•  Addressing  other  technical  issues 
concerning  APC  group  structure. 

Note:  The  subject  matter  before  the  Panel 
will  be  limited  to  these  and  related  topics. 
Issues  related  to  calculation  of  the  OPPS 
conversion  factor,  charge  compression,  pass¬ 
through  payments,  or  wage  adjustments  are . 
not  within  the  scope  of  the  Panel’s  purpose. 
Therefore,  these  issues  will  not  be  considered 
for  presentations  and/or  comments.  There 
will  be  no  exceptions  to  this  rule.  We 
appreciate  your  cooperation  on  this  matter. 

The  Panel  may  use  data  collected  or 
developed  by  entities  and  orgemizations, 
other  than  the  Department  of  Health  and 
Human  Services  (DHHS)  and  CMS,  in 
conducting  its  review.  We  recommend 
organizations  to  submit  data  for  the 
Panel’s  and  CMS  staffs  review. 

m.  Written  Comments  and  Suggested 
Agenda  Topics 

Hmdcopy  and  electronic  written 
comments  and  suggested  agenda  topics 
should  be  sefit  to  the  DFO  as  specified 
in  the  ADDRESSES  section  of  this  notice. 


The  DFO  must  receive  these  items  by  5 
p.m.  (e.s.t),  Monday,  January  13;  2010. 
There  will  be  no  exceptions.  We 
appreciate  your  cooperation  on  this 
matter. 

The  written  comments  and  suggested 
agenda  topics  submitted  for  the 
February  2010  APC  Panel  meeting  must 
fall  within  the  subject  categories 
outlined  in  the  Panel’s  Charter  and  as 
listed  in  the  Agenda  section  of  this 
notice. 

rV.  Oral  Presentations 

Individuals  or  organizations  wishing 
to  make  5-minute  oral  presentations 
must  submit  hardcopy  and  electronic 
versions  of  their  presentations  to  the 
DFO  by  5  p.m.  (e.s.t.),  Monday,  January 
13,  2010,  for  consideration. 

The  number  of  oral  presentations  may 
be  limited  by  the  time  available.  Oral 
presentations  should  not  exceed  5 
minutes  in  length  for  an  individual  or 
an  organization. 

The  Chair  may  further  limit  time 
allowed  for  presentations  due  to  the 
number  of  oral  presentations,  if 
necessary. 

V.  Presenter  and  Presentation 
Information 

All  presenters  must  submit  Form 
CMS-20017  (revised  01/07).  Hardcopies 
are  required  for  oral  presentations: 
however,  electronic  submissions  of 
Form  CMS-20017  are  optional.  The 
DFO  must  receive  the  following 
information  from  those  wishing  to  make 
oral  presentations: 

•  Form  CMS-20017  completed  with 
all  pertinent  information  identified  on 
the  first  page  of  the  presentation. 

•  One  hardcopy  of  presentation. 

•  Electronic  copy  of  presentation. 

•  Personal  registration  information  as 

described  in  the  “Meeting  Attendance” 
section  below.  , 

•  Those  persons  wishing  to  submit 
comments  only  must  send  hardcopy  and 
electronic  versions  of  their  comments, 
but  they  are  not  required  to  submit 
Form  CMS-20017. 

VI.  Collection  of  Information 
Requirements 

This  document  does  not  impose  any 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

VII.  Oral  Comments 

In  addition  to  formal  oral 
presentations,  there  will  be  opportunity 
during  the  meeting  for  public  oral 


comments,  which  will  be  limited  to  1 
minute  for  each  individual  and  a  total 
of  3  minutes  per  organization. 

Vm.  Meeting  Attendance 

The  meeting  is  open  to  the  public; 
however,  attendance  is  limited  to  space 
available.  Attendance  Will  be 
determined  on  a  first-come,  first-served 
basis.  •’  ' 

Persons  wishing  to  attend  this 
meeting,  which  is  located  on  Federal 
property,  must  e-mail  the  DFO  to 
register  in  advance  no  later  than  5  p.ni.' 
(e.s.t.),  Wednesday,  February  10,  2010. 

A  confirmation  will  be  sent  to  the  ,  ■ 
requester(s)  by  return  e-mail. 

'The  following  personal  information 
must  be  e-mailed  to  the  DFO  by  the  date 
and  time  above: 

•  Name(s)  of  attendee(s). 

•  Title(s). 

•  Organization. 

•  E-mail  address(es). 

•  Telephone  number(s). 

IX.  Security,  Building,  and  Parking 
Guidelines 

The  following  are  the  security, 
building,  and  parking  guidelines: 

•  Persons  attending  the  meeting 
including  presenters  must  be  registered 
and  on  the  attendance  list  by  the 
prescribed  date. 

•  Individuals  who  are  not  registered 
in  advance  will  not  be  permitted  to 
enter  the  building  and  will  be  unable  to 
attend  the  meeting. 

•  Attendees  must  present 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel  before  entering  the 
building. 

•  Security  measures  include 
inspection  of  vehicles,  inside  and  out,  at 
the  entrance  to  the  grounds. 

•  All  persons  entering  the  building 
must  pass  through  a  metal  detector. 

•  All  items  brought  into  CMS 
including  personal  items,  such  as 
laptops,  cell  phones,  emd  palm  pilots, 
are  subject  to  physical  inspection. 

•  The  public  may  enter  the  building 
30  to  45  minutes  before  the  meeting 
convenes  each  day. 

•  All  visitors  must  be  escorted  in 
areas  other  than  the  lower  and  first-floor 
levels  in  the  Central  Building. 

•  The  main-entrance  guards  will 
issue  parking  permits  and  instructions 
upon  arrival  at  the  building. 

X.  Special  Accommodations 

Individuals  requiring  sign-language 
interpretation  or  other  special 
accommodations  must  send  a  request 
for  these  services  to  the  DFO  by  5  p.m. 
(e.s.t.),  Wednesday,  February  10,  2010. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
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Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance  Program). 

Dated:  December  11,  2009. 

Charlene  Frizzera, 

Acting  Administrator,  Centers  for  Medicare 
&•  Medicaid  Services. 

[FR  Doc.  E9-30123  Filed  12-17-09;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2009-N-05751 

Incorporation  of  New  Science  Into 
Regulatory  Decisionmaking  Within  the 
Center  for  Devices  and  Radiological 
Health;  Public  Meeting;  Request  for 
Comments 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public.meeting; 
request  for  comments. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  a  public  meeting 
entitled:  “Incorporation  of  New  Science 
Into  Regulatory  Decisionmaking  Within 
the  Center  for  Devices  and  Radiological 
Health.”  The  purpose  of  the  public 
meeting  is  to  identify  strategies  and 
means  for  incorporating  new  science 
into  the  regulatory  decisionmaking 
process  within  the  agency’s  Center  for 
Devices  and  Radiological  Health 
(CDRH).  New  science  may  include  novel 
technologies  or  novel  uses  of  existing 
technologies,  evolving  information  and 
knowledge,  or  new  methods  to  support 
decisionmaking.  FDA  is  seeking  input 
on  a  number  of  specific  questions 
regarding  how  CDRH  should  anticipate 
and  respond  to  new  or  evolving 
scientific  knowledge  in  a  manner  that  is 
consistent  with  our  mission  to  protect 
and  promote  the  public  health,  and 
requests  comments  on  this  topic. 

Dates  and  Time:  The  public  workshop 
will  be  held  on  February  9,  2010,  firom 
8  a.m.  to  5  p.m.  Persons  interested  in 
attending  the  meeting  must  register  by 
5  p.m.  on  February  3,  2010. 

Location:  The  public  meeting  will  be 
held  at  the  Hilton  Washington  DC 
North/Gaithersburg,  620  Perry  Pkwy., 
Gaithersburg,  MD  20877. 

Contact  Person:  Maggie  Dietrich,  Food 
and  Drug  Administration,  Center  for 
Devices  and  Radiological  Health,  10903 
New  Hampshire  Ave.,  Bldg.  66,  rm. 
5449,  Silver  Spring,  MD  20993-0002, 
301-796-5094,  FAX:  301-847-8510,  e- 
mail:  maggie.dietrich@fda.hhs.gov. 

Registration:  Register  online  at  http:// 
www.fda.gov/MedicaIDevices/News 


Events/WorkshopsConferences/ 
defoult.htm  (select  the  appropriate 
meeting  from  the  list).  Provide  complete 
contact  information  for  each  attendee, 
including  name,  title,  affiliation, 
address,  e-mail,  and  telephone  number. 
Registration  requests  should  be  received 
by  February  3,  2010.  Registration  is  free 
and  will  be  on  a  first-come,  first-served 
basis.  Early  registration  is  recommended 
because  seating  is  limited.  FDA  may 
limit  the  number  of  participants  from 
each  organization  based  on  space 
limitations.  Registrants  will  receive 
confirmation  once  they  have  been 
accepted.  Onsite  registration  on  the  day 
of  the  public  meeting  will  be  provided 
on  a  space-available  basis  beginning  at 
7  a.m. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 
Maggie  Dietrich  (see  Contact  Person)  at 
least  7  days  in  advance. 

Comments:  FDA  is  holding  this  public 
meeting  to  obtain  information  on  a 
number  of  specific  questions  regarding 
how  CDRH  should  anticipate  and  , 
respond  to  new  or  evolving  scientific 
knowledge  in  a  manner  that  is 
consistent  with  FDA’s  mission  to 
protect  and  promote  the  public  health. 
The  deadline  for  submitting  comments 
regarding  this  public  meeting  is 
February  24,  2010. 

Regardless  of  attendance  at  the  public 
meeting,  interested  persons  may  submit 
written  or  electronic  comments.  Submit 
written  comments  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.reguIations.gov.  Submit  a  single 
copy  of  electronic  comments  or  two 
paper  copies  of  any  mailed  comments, 
except  that  individuals  may  submit  one 
paper  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Please  also  indicate  the.  ' 
specific  question(s)  addressed.  (See 
section  II  of  this  document.)  Received 
commehts  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA’s  CDRH  uses  science  to  guide 
our  regulatory  decisions,  including 
those  related  to  premarket  approval  or 
clearance,  postmarket  oversight,  and 
compliance. 

CDRH  faces  unique  challenges  in  that 
the  products  we  regulate  are  constantly 
changing,  either  through  incremental  or 
disruptive  advances.  Simultaneously, 
our  vmderstanding  of  the  products  we 
oversee  is  subject  to  change  as  we  obtain 


new  scientific  information  or  develop 
new  methods  to  assess  existing  data. 

Given  the  ever-changing  environment 
in  which  we  operate,  CDRH’s  regulatory 
decisionmaking  process  must  be  able  to 
adapt  as  science  evolves  and  as  new 
information  emerges  about  the  risks  or 
benefits  of  particular  medical  devices  or 
radiation-emitting  electronic  products. 
For  example,  in  some  cases,  new 
information  gathered  about  the  jisk- 
benefit  profile  of  a  device  on  the  market 
may  justify  requiring  additional  data  on 
similar  types  of  devices  during 
premarket  review,  in  order  to  provide 
sufficient  confidence  in  the  product’s 
safety  emd  effectiveness.  At  the  same 
time,  the  center  seeks  to  foster 
innovation  by  providing  industry  with  a 
reasonable 'degree  of  predictability  in 
our  regulatory  pathways.  Determining 
the  optimal  way  to  anticipate  and 
respond  to  new  science  is  an  important 
challenge,  and  the  center  seeks  public 
input  on  how  to  best  address  it. 

CDRH  has  formed  an  internal  Task 
Force  on  Utilization  of  New  Science  in 
Regulatory  Decisionmaking  to  review 
how  the  center  uses  science  in  our 
regulatory  decisionmaking  process,  and 
to  make  recommendations  for 
enhancements.  The  principal  goals  of 
the  Task  Force  are:  (1)  To  propose 
systems  that  will  allow  CDRH  to  be 
“predictably  adaptive”  to  new  science: 
and  (2)  to  identify  proactive  steps  that 
CDRH  can  take  to  keep  staff  abreast  of 
new  science  and  increase  our  technical 
competence  and  analytic  capability  in 
order  to  enhance  our  decisionmaking. 

The  notion  of  “predictable 
adaptability”  refers  to  having  the 
flexibility  to  appropriately  respond  to 
changes  in  science,  while  doing  so 
through  a  reasonably  consistent  process. 
Given  that  scientific  knowledge  is 
continually  changing,  the  model  of 
being  “predictable”  by  always  requiring 
the  same  type  and  level  of  scientific 
evidence  to  justify  decisions  will  not 
necessarily  suffice.  As  the  scientific 
landscape  changes,  the  kind  of 
information  we  need  in  order  to  make 
well-s.upported  decisions  may  phange. 

In  the  past,  CDRH  has  sometimes 
incorporated  new  science  into  our 
regulatory  decisionmaking  on  an  ad  hoc, 
non-transparent  basis.  Such  an 
approach  can  result  in  inconsistent 
regulatory  expectations  and  less 
predictable  decisionmaking. 

CDRH  seeks  to  move  toward  a 
different  model  of  predictability: 
Creating  and  adhering  to  clear 
procedures  for  adapting  to  new  science, 
and  applying  a  consistent  rationale  for 
doing  so  in  as  timely  and  transparent  a 
manner  as  is  appropriate  and  feasible.  In 
order  to  achieve  this  goal,  the  center 
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will  need  to  identify  how  and  when  to 
adapt  to  new  science,  with  a  full 
consideration  of  the  nature  of  the 
science  itself,  public  health 
implications,  and  our  statutory  and 
regulatory  framework. 

II.  Public  Meeting 

As  one  step  towards  establishing  the 
center’s  approach  for  incorporating  new 
science  in  regulatory  decisionmaking, 
CDRH  will  hold  a  public  meeting  to 
discuss  the  issues  the  Task  Force  is 
considering.  The  objective  of  the 
meeting  will  be  to  hear  input  on  these 
issues  from  a  broad  range  of  external 
constituencies,  including  industry 
representatives,  consumer  and  patient 
advocates,  academic  experts,  other 
members  of  Government,  and  the 
general  public. 

To  focus  the  center’s  strategies,  CDRH 
requests  feedback  related  to  the 
following  questions,  which  will  serve  as 
the  basis  for  discussion  at  the  public 
meeting: 

A.  Adapting  to  New  Scientific 
Information 

(1)  When  CDRH  gains  new  scientific 
information  about  a  particular  product 
or  type  of  product,  what  should  the 
criteria  be  for  changing  CDRH’s 
expectations  of  the  evidence  necessary 
for  pre-  or  postmarket  regulatory 
decisions,  keeping  in  mind  our  mission 
to  protect  and  promote  the  public 
health,  as  well  as  our  statutory  and 
regulatory  framework?  What  are 
potential  “triggers”  for  making  such 
changes? 

(2)  When  such  changes  are  warranted, 
how  should  the  center  communicate 
them  to  industry,  consumers,  and  other 
external  constituencies?  Should  CDRH 
have  a  new  regulatory  paradigm  for 
communicating  with  outside  parties? 

(3)  When  such  changes  are  warranted, 
how  should  CDRH  apply  them  to 
devices  currently  under  review? 

(4)  When  such  changes  are  warranted, 
how  should  CDRH  apply  them  to 
products  currently  on  the  market?  For 
example,  how  should  CDRH  treat  “first- 
generation”  products  as  new  and 
improved  versions  are  developed? 

B.  Adapting  to  Novel  Technologies  or 
Novel  Uses  of  Existing  Technologies 

(1)  Assessing  the  safety  and 
effectiveness  of  a  novel  technology  can 
be  challenging  because  the  extent  of 
information  on  and  the  level  of 
understanding  of  the  technology’s  risk- 
benefit  profile  or  manufacturing  process 
is  less  mature  than  that  of  a  technology 
for  which  there  is  extensive  “real- 
world”  experience.  What  steps  should 
CDRH  take  to  assure  that  novel 


technologies  or  novel  uses  of  existing 
technologies  are  safe  and  effective, 
without  creating  barriers  to  innovation, 
keeping  in  mind  our  statutory  and 
regulatory  framework? 
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C.  Enhancing  CDRH’s  Technical 
Competence  and  Analytical  Capability 

(1)  With  current  resources,  what 
proactive  steps  should  CDRH  take  to 
address  gaps  in  staff-members’ 
knowledge  about  new  science  and 
reduce  uncertainty  in  science-based 
regulatory  decisionmaking? 

During  the  meeting,  there  will  be  a 
moderated  discussion  between  CDRH 
staff  and  invited  experts  from  the 
private  and  public  sectors  about  the 
questions  presented  in  this  document. 
"The  invited  participants  will  not  be 
asked  to  develop  consensus 
recommendations,  but  rather  to  provide 
their  individual  perspectives.  The  topics 
for  discussion  will  be  presented  in 
conjunction  with  hypothetical  case 
studies  for  consideration.  There  will 
also  be  an  opportunity  for  general 
attendees  to  provide  feedback  on  the 
discussion  topics  during  periodic  open 
sessions. 

In  advance  of  the  meeting,  additional 
information,  including  the  case  studies, 
will  be  made  available  on  the  Internet. 
This  information  will  be  placed  on  file 
in  the  public  docket  (docket  number 
found  in  brackets  in  the  heading  of  this 
document),  which  is  available  at  http:// 
www.regulations.gov.  This-  information 
will  also  be  available  on  FDA’s  Medical 
Devices  Web  site  at  http://www.fda.gov/ 
MedicalDevices/NewsEvents/Workshops 
Conferences/ default.htm  (select  the 
appropriate  meeting  from  the  list),  along 
with  the  agenda  for  the  meeting. 

Transcripts:  Transcripts  of  the  public 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Drug 
Administration,  560Q  Fishers  Lane,  rm. 
6-30,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
public  meeting  at  a  cost  of  10  cents  per 
page.  A  transcript  of  the  public  meeting 
will  be  available  on  the  Internet  at 
http://www.reguIations.gov. 

Dated:  December  11,  2009. 

Jeffrey  Shuren, 

Acting  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  E9-30114  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4160-01-S 


[CMS-3221-N1 

Medicare  Program;  Physician  Quality 
Reporting  Initiative  (PQRI):  Listening 
Session-February  2, 2010. 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
listening  session  to  discuss  the 
Physician  Quality  Reporting  Initiative 
(PQRI).  The  purpose  of  the  listening 
session  is  to  solicit  input  from 
participating  stakeholders  on — 

•  The  individual  quality  measures 
and  measures  groups  (for  example, 
suggestions  for  new  measures  groups  or 
suggestions  for  the  composition  of 
existing  measures  group(s)  being 
considered  for  possible  inclusion  in  the 
proposed  set  of  quality  measures  for  use 
in  the  2011  PQRI  program  and; 

•  Key  components  of  the  design  of 
the  PQRI  program,  such  as  possible 
reporting  mechanisms,  reporting 
periods,  criteria  for  satisfactory 
reporting,  the  group  practice  reporting 
option,  and  public  reporting  of  2011 
PQRI  data. 

Measure  developers,  eligible 
professionals,  professionals 
associations,  such  as  medical  specialty 
societies,  and  other  interested 
stakeholders  are  invited  to  participate, 
in  person  or  by  teleconference. 

The  opinions  and  alternatives 
provided  during  this  meeting  will  assist 
us  as  we  evaluate  the  PQRI  program  for 
2011.  We  anticipate  posting  a  summary 
of  the  individual  quality  measures  and 
measures  groups  for  possible  inclusion 
in  the  proposed  set  of  quality  measures 
as  well  as  possible  program  design 
options  under  consideration  for  use  in 
the  2011  PQRI  program  on  the  PQRI 
section  of  the  CMS  Web  site  at  http:// 
www.cms.hhs.gov/PQRI  hy  January  18, 
2010. 

The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  space  and 
teleconference  lines  available. 

DATES:  Meeting  Date:  The  listening 
session  will  be  held  on  Tuesday, 
February  2,  2010  from  10  a.m.  until  4:30 
p.m.  Eastern  Standard  Time  (E.S.T). 

Meeting  Registration  and  Request  for 
Special  Accommodations  Deadline: 
Registration  opens  on  Monday, 
December  21,  2009.  For  security 
reasons,  registration  must  be  completed 
no  later  than  5  p.m.  E.S.T.  on 
Wednesday,  January  27,  2010.  Requests 
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for  special  accommodations  must  be 
received  by  5  p.m.  E.S.T.  on 
Wednesday,  January  27,  2010. 

Submission  of  Written  Comments  or 
Statements  Deadline:  Written  comments 
or  statements  on  the  issues  that  were 
discussed  at  this  listening  session  may 
be  sent  via  mail,  fax,  or  electronically  to 
the  address  specified  in  the  ADDRESSES 
section  of  this  notice  and  must  be 
received  by  5  p.m.  E.S.T.  on  Friday 
February  12,  2010. 

ADDRESSES:  Meeting  Location:  The 
listening  session  will  be  held  in  the 
main  auditorium  of  the  Central  Building 
of  the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

Registration  and  Special 
Accommodations:  Persons  interested  in 
attending  the  meeting  or  participating 
by  teleconference  must  register  by 
completing  the  on-line  registration  via 
the  Web  site  at  http:// 

WWW. usqualitymeasures.org. 

Individuals  who  require  special 
accommodations  should  send  a  request 
via  email  or  regular  mail  to  the  contact 
specihed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 

Written  Comments  or  Statements: 
Written  comments  or  statements  may  be 
sent  via  e-mail  to  , 

PQRITEMP@cms.hhs.gov  or  sent  via 
regular  mail  to:  Centers  for  Medicare  & 
Medicaid  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
Mail  Stop  S3-02-01,  Attn:  2011  PQRI 
Listening  Session  Comments.  All 
persons  planning  to  make  a  statement  in 
person  at  the  listening  session  are  urged 
to  submit  statements  in  writing  during 
the  listening  session  and  should 
subsequently  submit  the  information 
electronically  by  the  timeframe 
specified  in  the  DATES  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  Chell,  Centers  for  Medicare  & 
Medicaid  Services,  Office  of  Clinical 
Standards  and  Quality,  Mailstop  S3-02- 
01,  Attn:  2011  PQRI  Listening  Session, 
7500  Security  Boulevard,  Baltimore,  MD 
21244  or  contact  Ms.  Chell  by  phone  at 
410-786-6551,  or  via  e-mail  at 
Regina.CheII@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  PQRI  is  a  voluntary  reporting 
program  in  which  eligible  professionals 
(and  beginning  in  2010,  group  practices) 
report  data  on  quality  measures  to  CMS. 
For  2010  and  prior  years,  an  eligible 
professional  who  satisfactorily  reports 
data  on  quality  measures  may  qualify  to 
earn  a  PQRI  incentive  payment  based  on 
a  percentage  of  the  eligible 


professional’s  total  estimated  allowed 
Medicare  Part  B  charges  for  covered  - 
professional  services  furnished  during  a 
specified  reporting  period..  CMS  is 
authorized  to  provide  PQRI  incentive 
payments  through  2010,  although 
changes  being  considered  by  Congress, 
if  passed,  could  extend  that  authority 
beyond  2010.  Under  section 
1848(k)(3)(B)  of  the  Social  Security  Act 
(the  Act),  the  term  “eligible  ' 
professional”  means  any  of  the 
following — 

•.  A  physician; 

•  A  practitioner  described  in  section 
1842(b)(18)(C)  of  the  Act; 

•  A  physical  or  occupational 
therapist  or  a  qualified  speech-language 
pathologist;  or  qualified  audiologist 

The  PQRI  was  first  implemented  in 
2007  as  a  result  of  section  101(b)  of 
Division  B-Medicare  Improvements  and 
Extension  Act  of  2006  of  the  Tax  Relief 
and  Health  Care  Act  of  2006  (Pub.L. 
109—432)  (MIEA-TRHCA),  which  was 
enacted  on  December  20,  2006.  The 
PQRI  was  extended  and  further 
enhanced  as  a  result  of  the  Medicare, 
Medicaid,  and  SCHIP  Extension  Act  of 
2007  (Pub.L.  110-173)  (MMSEA),  which 
was  enacted  on  December  29,  2007,  and 
the  Medicare  Improvements  for  Patients 
and  Providers  Act  of  2008  (MIPPA) 

(Pub.  L.  110-275),  which  was  enacted 
on  July  15,  2008.  Changes  to  the  PQRI 
as  a  result  of  these  laws,  as  well  as 
information  about  the  PQRI  in  2007, 
2008,  2009,  and  2010,  are  discussed  in 
detail  in  the  Calendar  Year  (CY)  2008 
Medicare  Physician  Fee  Schedule  (PFS) 
proposed  rule  (72  FR  38196  through 
38204),  CY  2008  PFS  final  rule  with 
comment  period  (72  FR  66336  through 
66353),  CY  2009  PFS  proposed  rule  (73 
FR  38558  through  38575),  CY  2009  PFS 
final  rule  with  comment  period  (73  FR 
69817  through  69847),  CY  2010  PFS 
proposed  rule  (74  FR  33559  through 
33589)  and  CY  2010  PFS  final  rule  with 
comment  period(74FR  61788  through 
61844).  In  addition,  detailed 
information  about  the  PQRI  is  available 
on  the  CMS  Web  site  at  http:// 
www.cms.hhs.gov/PQRl: 

Section  1848(k)(2)(D)  of  the  Act ' 
requires  that,  for  the  2009  PQRI  and 
subsequent  years,  for  each  quality 
measure  adopted  by  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary),  the  Secretary 
shall  ensure  that  the  eligible 
professionals  have  the  opportunity  to 
provide  input  during  the  development, 
endorsement,  or  selection  of  measures 
applicable  to  services  they  furnish.  To 
satisfy  this  requirement  with  respect  to 
the  selection  of  2011  PQRI  measures,  we 
intend  to  publish  a  proposed  set  of 
quality  measures  for  the  2011  PQRI  in 


the  Federal  Register  via  the  CY  2011 
PFS  proposed  rule.  To  assist  us  with 
identifying  new  measures  or  measures 
groups  for  the  proposed  set  of  2011 
PQRI  quality  measures,  on  November 
16,  2009,  we  solicited  suggestions  for 
individual  measures  and  measure 
groups  (e.g.,  suggestions  for  new 
measures  groups  and/or  suggestions  for 
the  composition  of  existing  measures 
group(s)]  for  possible  inclusion  in  the 
proposed  set  of  2011  PQRI  quality 
measures.  The  “2011  PQRI  Call  for 
Measures”  was  posted  on  the  CMS  Web 
site  at  http://www.cms.hhs.gov/apps/ 
QMIS/CallforMeasures.asp.  The 
deadline  for  submitting  quality 
measures  su^estions  in  response  to  the 
“2011  PQRI  Call  for  Measures”  was  5 
p.m.  E.S.T.  on  Wednesday,  December 
16,  2009. 

We  also  intend  to  address  other 
program  components  of  the  2011  PQRI 
in  the  CY  2011  PFS  proposed  rule,  such 
as  the  reporting  mechanisms,  reporting 
periods,  criteria  for  satisfactory 
reporting,  the  group  practice  reporting 
option,  and  public  reporting  of  2011 
PQRI  data.  We  will  formally  propose 
aspects  of  the  2011  PQRI  in  the  CY  2011 
PFS  proposed  rule.  Our  goals  for  the 
2011  PQRI  include  increasing 
participation  in  this  voluntary  reporting 
program  and  leveraging  the  benefits  of 
alternative  reporting  mechanisms,  such 
as  registry-based  reporting,  EHR-based 
reporting,  and  the  group  practice 
reporting  option. 

This  listening  session  will  be  hosted 
to  solicit  input  from  eligible 
professionals  and  other  interested 
parties  on  the  individual  quality 
measure  and  measures  group 
suggestions  received  in  response  to  the 
“2011  PQRI  Call  for  Measures”  and  on 
other  changes  being  considered  for  the 
future  with  regard  to  the  key 
components  of  the  PQRI  described 
above.  Prior  to  the  listening  session,  we 
will  post  a  summary  of  the  individual 
quality  measures  and  measures  groups 
being  considered  for  possible  inclusion 
in  the  proposed  set  of  quality  measures 
for  use  in  the  2011  PQRI  program  and 
the  policy  options  related  to  the 
components  of  the  program  described 
above  that  we  are  considering  to 
potentially  propose  for  the  2011  PQRI 
on  the  CMS  Web  site  at  http:// 
www.cms.hhs.gov/PQRI.  We  anticipate 
posting  this  summary  by  January  18, 
2010.  We  will  consider  the  input  that 
we  receive  from  stakeholders  as  a  result 
of  this  listening  session  as  we  develop 
our  policy  proposals  for  the  2011  PQRI 
program.  We  will  determine  which 
individual  measures  and  measures 
group(s)  to  include  in  the  proposed  set 
of  2011  quality  measures  and  the 
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changes  to  the  design  of  the  PQRI  to 
propose  for  2011  and  publish  these 
proposals  in  the  CY  2011  PFS  proposed 
rule.  After  a  period  of  public  comment, 
we  will  make  the  determination  with 
regard  to  the  final  set  of  quality 
measures  for  the  2011  PQRI  and  the 
final  2011  PQRI  program  requirements 
and  publish  them  in  the  CY  2011  PFS 
final  rule. 

II.  Listening  Session  Format 

The  listening  session  will  be  held  on 
February  2,  2010  beginning  at  10  a.m. 
E.S.T.  with  an  overview  of  the 
objectives  for  the  session.  The 
remainder  of  the  meeting  will  be 
devoted  to  presenting  and  receiving 
input  on  possible  key  program  design 
changes  under  consideration  for  each  of 
the  major  components  of  PQRI  as 
follows — 

•  The  individual  quality  measures 
and  measure  group  suggestions  received 
in  response  to  the  “2011  PQRI  Call  for 
Measures”; 

•  Reporting  mechanisms; 

•  Reporting  periods; 

•  Criteria  for  satisfactory  reporting; 

•  The  group  practice  reporting 
option,  and 

•  Policies  with  respect  to  public 
reporting  of  2011  PQRI  data. 

Following  each  presentation,  the 
meeting  agenda  will  provide 
opportunities  for  brief  2-minute 
comments  on  each  of  the  key  issues 
from  on-site  session  attendees.  As  time 
allows,  telephone  participants  will  also 
have  the  opportunity  to  provide  brief  2- 
minutecomments  on  each  of  the  key 
issues.  A  lunch  break  will  occur  at 
approximately  12:30  p.m.  E.ST.  The 
meeting  will  conclude  by  4:30.p.m. 
E.S.T.  Written  submissions  will  also  be 
accepted  up  until  the  timeframe 
specified  in  the  DATES  section  of  this 
notice. 

III.  Registration  Instructions 

While  there  is  no  registration  fee,  for 
security  reasons,  any  persons  wishing  to 
attend  this  meeting  must  register  by  the 
date  listed  in  the  DATES  section  of  this 
notice.  Persons  interested  in  attending 
the  meeting  or  participating  by 
teleconference  must  register  by 
completing  the  online  registration  via 
the  Web  site  at  http:// 
ww'w. usqualitymeasures.org.  The  online 
registration  system  will  generate  a 
confirmation  page  to  indicate  the 
completion  of  your  registration.  Please 
print  this  page  as  your  registration 
receipt.  If  seating  capacity  has  been 
reached,  you  will  be  notified  that  the 
meeting  has  reached  capacity. 

Individuals  may  also  participate  in 
the  listening  session  by  teleconference. 


Registration  is  required  as  the  number  of 
call-in  lines  will  be  limited.  The  call-in 
number  will  be  provided  upon 
confirmation  of  registration. 

We  anticipate  posting  an  audio 
download  and/or  transcript  of  the 
listening  session  on  the  CMS  PQRI 
website  after  completion  of  the  listening 
session.  See  Web  site  at  http:// 
www.cms.hhs.gov/PQRI. 

IV.  Security,  Building,  and  Parking 
Guidelines 

This  meeting  will  be  held  in  a  Federal 
government  building;  therefore.  Federal 
security  measures  are  applicable.  In 
planning  your  arrival  time,  we 
recommend  you  to  arrive  at  the  central 
building  no  later  than  9  a.m.  E.S.T.to 
allow  for  enough  time  to  clear  security 
and  to  check  in  before  the  session 
begins.  The  on-site  check-in  for  visitors 
will  begin  at  9:30  a.m.  E.S.T.  All  items 
brought  to  the  building,  whether 
personal  or  for  the  purpose  of 
demonstration  or  to  support  a 
presentation,  including  items  such  as 
laptops,  cell  phones,  and  palm  pilots, 
are  subject  to  physical  inspection. 

Security  measures  include  the 
following: 

•  Presentation  of  government-issued 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel. 

•  Interior  and  exterior  inspection  of 
vehicles  (this  includes  engine  and  trunk 
inspection)  at  the  entrance  to  the 
grounds.  Parking  permits  and 
instructions  will  be  issued  after  the 
vehicle  inspection. 

•  Passing  through  a  metal  detector 
and  inspection  of  items  brought  into  the 
building.  We  note  that  all  items  brought 
to  CMS,  whether  personal  or  for  the 
purpose  of  demonstration  or  to  support 
a  demonstration,  are  subject  to 
inspection.  We  cannot  assume 
responsibility  for  coordinating  the 
receipt,  transfer,  transport,  storage,  set¬ 
up,  safety,  or  timely  arrival  of  any 
personal  belongings  or  items  used  for 
demonstration  or  to  support  a 
demonstration. 

Note:  Individuals  who  are  not  registered  in 
advance  will  not  be  permitted  to  enter  the 
building  and  will  be  unable  to  attend  the  - 
meeting.  The  public  may  not  enter  the 
building  earlier  than  45  minutes  prior  to  the 
convening  of  the  meeting. 

All  visitors  must  be  escorted  in  areas 
other  than  the  lower  and  first  floor  * 
levels  in  the  Central  Building.  Seating 
capacity  is  limited  to  the  first  250 
registrants. 

Authority:  Section  1848(k)  of  the 
Social  Security  Act;  Section  1848(m)  of 
the  Social  Security  Act. 


(Program  No.  93.774,  Rledicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  December  10,  2009. 

Charlene  Frizzera, 

Acting  Administrator,  Centers  for  Medicare 
and  Medicaid  Services. 

[FR  Doc.  E9-30122  Filed  12-17-09;  8:45  am] 
BILLING  CODE  412<M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-7017-N] 

Medicare  Program;  Meeting  of  the 
Advisory  Panei  on  Medicare 
Education,  February  3,  2010 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Advisory  Panel  on 
Medicare  Education  (the  Panel)  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  The  Panel  advises  and 
makes  recommendations  to  the 
Secretary  of  Health  and  Human  Services 
and  the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  on 
opportunities  to  enhance  the 
effectiveness  of  consumer  education 
strategies  concerning  the  Medicare 
program.  This  meeting  is  open  to  the 
public. 

DATES:  Meeting  Date:  Wednesday, 
February  3,  2010  from  8:30  a.m.  to 
3  p.m.,  eastern  standard  time  (e.s.t.’). 

Deadline  for  Meeting  Registration, 
Presentations  and  Comments: 
Wednesday,  January  27,  2010,  5  p.m., 
e.s.t. 

Deadline  for  Requesting  Special 
Accommodations:  Wednesday,  January 
20,  2009,  5  p.m.,  e.s.t. 

ADDRESSES:  Meeting  Location:  Hilton 
Washington  Hotel  Embassy  Row,  2015 
Massachusetts  Avgnue,  NW., 
Washington,  DC  20036,  (202)  265-6800. 

Meeting  Registration,  Presentations, 
and  Written  Comments:  Lynne  Johnson, 
Designated  Federal  Official,  Division  of 
Forum  and  Conference  Development, 
Office  of  External  Affairs,  Centers  for 
Medicare  &  Medicaid  Services,  7500 
Security  Boulevard,  Mailstop  Sl-05-06, 
Baltimore,  MD  21244-1850  or  contact 
Ms.  Johnson  via  e-mail  at 
Lynne.fohnson@cms.hhs.gov. 

Registration:  The  meeting  is  open  to 
the  public,  but  attendance  is  limited  to 
the  space  available.  Persons  wishing  to 
attend  this  meeting  must  register  by 
contacting  Lynne  Johnson  at  the  address 
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listed  in  the  ADDRESSES  section  of  this 
notice  or  by  telephone  at  (410)  786- 
0090,  by  the  date  listed  in  the  DATES 
section  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT; 

Lynne  Johnson,  (410)  786—0090.  Please 
refer  to  the  CMS  Advisory  Committees’ 
Information  Line  (1-877-449-5659  toll 
free)/(4 10-786-93 79  local)  or  the 
Internet  {http://www.cins.hhs.gov/ 
FACA/04_APME.asp)  for  additional 
information  and  updates  on  committee 
activities.  Press  inquiries  are  handlied 
through  the  CMS  Press  Office  at  (202) 

, 690-6145. 

SUPPLEMENTARY  INFORMATION:  Section 
9(a)(2)  of  the  Federal  Advisory 
Committee  Act  authorizes  the  Secretary 
of  Health  and  Human  Services  (the 
Secretary)  to  establish  an  advisory  panel 
if  the  Secretary  determines  that  the 
panel  is  “in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  *  *  *  by  law.”  Such 
duties  are  imposed  by  section  1804  of 
the  Social  Security  Act  (the  Act), 
requiring  the  Secretary  to  provide 
informational  materials  to  Medicare 
beneficiaries  about  the  Medicare 
program,  and  section  1851(d)  of  the  Act, 
requiring  the  Secretary  to  provide  for 
“activities  *  *  *  to  broadly  disseminate 
information  to  [Mjedicare  beneficiaries 
*  *  *  on  the  coverage  options  provided 
under  [Medicare  Advantage]  in  order  to 
promote  an-active,  informed  selection 
among  such  options.” 

The  Panel  is  also  authorized  by 
section  1114(f)  of  the  Act  (42  U.S.C. 
1311(f))  and  section  222  of  the  Public 
Health  Service  Act  (42  U.S.C.  217a).  The 
Secretary  signed  the  charter  establishing 
this  Panel  on  January  21,  1999  (64  FR 
7899,  February  17, 1999)  and  approved 
the  renewal  of  the  charter  on  January  21, 
2009  (74  FR  13442,  March  27,  2009). 

The  Panel  advises  and  makes 
recommendations  to  the  Secretary  and 
the  Administrator  of  the  Centers  for 
Medicare  &  Medicaid  Services  (CMS)  on 
opportunities  to  enhance  the 
effectiveness  of  consumer  education 
strategies  concerning  the  Meoicare 
program. 

The  goals  of  the  Panel  are  as  follows: 

•  To  provide  recommendations  on 
the  development  and  implementation  of 
a  national  Medicare  education  program 
that  describes  benefit  options  under 
Medicare. 

•  To  enhance  the  Federal 
government’s  effectiveness  in  informing 
the  Medicare  consumer. 

•  To  make  recommendations  on  how 
to  expand  outreach  to  vulnerable  and 
underserved  communities,  including 
racial  and  ethnic  minorities,  in  the 


context  of  a  national  Medicare 
education  program. 

•  To  assemble  an  information  base  of 
best  practices  for  helping  consumers 
evaluate  benefit  options  and  build  a 
community  infrastructure  for 
information,  counseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
Gwendolyn  T.  Bronson,  SHINE/SHIP 
Counselor,  Massachusetts  SHINE 
Program;  Dr.  Yanira  Cruz,  President  and 
Chief  Executive  Officer,  National 
Hispanic  Council  on  Aging:  Stephen  L. 
Ffera,  Vice  President,  Social  Mission 
Programs,  Independence  Blue  Cross; 

Nan  Kirsten-Fprte,  Executive  Vice 
President,  Consumer  Services,  WebMD; 
Cathy  Graeff,  R.Ph.,  M.B.A.,  National, 
Senior  Vice  President,  Communications 
and  Industry  Relations,  National 
Council  for  Prescription  Drug  Programs; 
Dr.  Carmen  R.  Green,  Director,  Pain 
Research  Division,  Associate  Professor, 
Anesthesiology,  University  of  Michigan 
Health  System;  Dr.  Jessie  C.  Gruman, 
President  and  Chief  Executive  Officer, 
Center  for  the  Advancement  of  Health; 
Cindy  Hounsell,  J.D.,  President, 
Women’s  Institute  for  a  Secure 
Retirement:  Kathy  Hughes,  Vice 
Chairwoman,  Oneida  Nation;  Gail  Hunt, 
President  and  Chief  Executive  Officer, 
National  Alliance  for  Caregiving;  Dr. 
Andrew  M.  Kramer,  Professor  of 
Medicine,  University  of  Colorado, 
Denver:  Dr.  Frank  B.  McArdle,  Manager, 
Hewitt  Research  Office,  Hewitt 
Associates;  Sandy  Markwood,  Chief 
Executive  Officer,  National  Area 
Agencies  on  Aging;  David  Roberts, 
M.P.A.,  Vice  President,  Government 
Relations,  Healthcare  Information  and 
Management  Systems  Society;  Julie 
Boden  Schmidt,  Associate  Vice 
President,  Training  and  Technical 
Assistance  Department,  National 
Association  of  Community  Health 
Centers;  Rebecca  Snead,  Executive  Vice 
President  and  Chief  Executive  Officer, 
National  Alliance  of  State  Pharmacy 
Associutions. 

The  agenda  for  the  February  3,  2010 
meeting  will  include  the  following: 

•  Recap  of  the  previous  (October  20, 
2009)  meeting. 

•  Subgroup  Committee  Work 
SummaiT.  . 

•  Medicare  Outreach  and  Education 
Strategies. 

•  Public  Comment. 

•  Listening  Session  with  CMS 
Leadership. 

•  Next  Steps. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  submit  a  written 
copy  of  the  oral  presentation  to  Lynne 
Johnson  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice  by  the 


date  listed  in  the  DATES  section  of  this 
notice.  The  number  of  oral  presentations 
may  be  limited  by  the  time  available. 
Individuals  not  wishing  to  make  a 
presentation  may  submit  written 
comments  to  Ms.  Johnson  at  the  address 
listed  in  the  ADDRESSES  section  of  this 
notice  by  the  date  listed  in  the  DATES 
section  of  this  notice. 

Individuals  requiring  sign  language 
interpretation  or  other  special 
accommodations  should  contact  Ms. 
Johnson  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice  by  the 
date  listed  in  the  DATES  section  of  this 
notice. 

Authority:  Sec.  222  of  the  Public  Health 
Service  Act  (42  U.S.C.  217a)  and  sec.  10(a) 
of  Pub.  L.  92-^63  (5  U.S.C.  App.  2,  sec.  10(a) 
und  41  CFR'102-3). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.733,  Medicare — 
Hospital  Insurance  Program;  and 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance 
Program) 

Dated:  December  10,  2009. 

Charlene  Frizzera, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

[FR  Doc.  E9-30136  Filed  12-17-09;  8:45  am) 
BILLING  CODE  412(H)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individucds  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Institutional  National  Research  Service 
Award  (T32). 

Date:  January  11,  2010. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 
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Contact  Person:  , 

Roy  L  White,  Ph.D.,  Scientific  Review 
Officer,  Review  Branch/DERA,  National 
Heart,  Lung,  and  Blood  Institute,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  7176,  Bethesda,  MD  20892-7924.  301- 
435-0310.  whiterl@nhlbi.nih.gov. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Short-Term  Research  Education  Program  to 
Increase  Diversity  in  Health-Related 
Research. 

Date:  January  14,  2010. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  YingYing  Li-Smerin,  MD, 
Ph.D.,  Scientific  Review  Officer,  Review 
Branch/DERA,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Room  7184,  Bethesda, 
MD  20892-7924.  301-435-0277. 
Iismerin@nhlbi.nih  .gov. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Resource  Related  Research  Project  (R24). 

Date:  January  28,  2010. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Robert  Blaine  Moore, 

Ph.D.,  Scientific  Review  Officer,  Review 
Branch/DERA,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Room  7213,  Bethesda, 
MD  20892.  301-594-8394. 
mooreb@nhIbi.nih.gov. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Mentored  Career  Development  Award  to 
Promote  Faculty  Diversity /Re-Entry  in 
Biomedical  Research. 

Date:  January  29,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  YingYing  Li-Smerin.  MD, 
Ph.D.,  Scientific  Review  Officer,  Review 
Branch/DERA,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
6701  Rockledge  Drive,  Room  7184,  Bethesda, 
MD  20892-7924.  301-435-0277. 
lismerin@nhlbi.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance  - 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  December  14,  2009. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E9-30111  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaith 

Nationai  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Ciosed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amende'!  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title-S  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  International  Centers  of 
Excellence  for  Malaria  Research. 

Date:  January  12-14,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crowne  Plaza  Hotel — Silver  Spring, 
8777  Georgia  Avenue,  Silver  Spring,  MD 
20910. 

Contact  Person:  Annie  Walker-Abbey,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Program,  NIAID/NIH/DHHS,  6700B 
Rockledge  Drive,  RM  3126,  MSC-7616, 
Bethesda,  MD  20892-7616,  301-451-2671, 
aabbey@niaid.nih.gov. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  Regulation  of  Innate  and 
Adaptive  Immunity. 

Date;  January  13,  2010. 

Time:  11  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6700B 
Rockledge  Drive,  Bethesda,  MD  20817, 
(Telephone  Conference  Call). 

Contact  Person:  Raymond  Richard  Schleef, 
PhD,  Scientific  Review  Officer,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  National  Institutes  of  Health/ 
NIAID,  6700B  Rockledge  Drive,  MSC  7616, 
Bethesda,  MD  20892-7616,  301-451-3679, 
schleefrr@niaid.nih.gov.  , 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel;  International  Centers  of 
Excellence  for  Malaria  Research. 

Date;  January  25-27,  2010. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crowne  Plaza  Hotel — Silver  Spring, 
8777  Georgia  Avenue,  Silver  Spring,  MD 
20910. 

Contact  Person:  Annie  Walker-Abbey,  PhD, 
Scientific  Review  Officer,  Scientific  Review 


Program,  NIAID/NIH/DHHS,  6700B  v-  - 
Rockledge  Drive,  RM  3126,  MSG-7616, 
Bethesda,  MD  20892-7616,  301-451-267l'  , 

aabbey@niaid.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  December  14,  2009. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  DoV:.  E9-30101  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2009-1045] 

Recreational  Boating  Safety  Projects, 
Programs  and  Activities  Funded  Under 
Provisions  of  the  Transportation 
Equity  Act  for  the  21st  Century 

agency:  Coast  Guard,  DHS. 
action:  Notice. 


SUMMARY:  In  1999,  the  Transportation 
Equity  Act  for  the  21st  Century  made  $5 
million  available  to  the  Secretary  of 
Homeland  Security  for  payment  per 
year  of  Coast  Guard  expenses  for 
personnel  and  activities  directly  related 
to  coordinating  and  carrying  out  the 
national  recreational  boating  safety 
program.  In  2005,  the  law  was  amended, 
and  the  amount  was  increased  to  $5.5 
million.  The  Coast  Guard  is  publishing 
this  notice  to  satisfy  a  requirement  of 
the  Act  that  a  detailed  accounting  of  the 
projects,  programs,  and  activities 
funded  under  the  national  recreational 
boating  safety  program  provision  of  the 
Act  be  published  annually  in  the 
Federal  Register.  In  this  notice,  we  have 
specified  the  amount  of  monies  the 
Coast  Guard  has  committed,  obligated, 
or  expended  during  fiscal  year  2009,  as 
of  September  30,  2009. 

ADDRESSES:  The  Coast  Guard  has 
submitted  a  copy  of  this  notice  for 
publication  on  http://www.grants.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  call  Jeff 
Ludwig,  Regulations  Development 
Manager,  telephone  202-372-1061. 
SUPPLEMENTARY  INFORMATION: 
Background  and  PurpPse 

The  Transportation  Equity  Act  for  the 
21st  Century  became  law  on  June  9, 
1998  (Pub.  L.  105-178;  112  Stat.  107). 
The  Act  required  that  of  the  $5  million 
made  available  to  carry  out  the  national 
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recreational  boating  safety  program  each  ' 
year,  $2  million  shall  be  available  only 
to  ensure  compliance  with  Chapter  43  of 
Title  46,  U.S.  Code — Recreational 
Vessels.  On  September  29,  2005,  the 
Sporthshing  and  Recreational  Boating 
Safety  Amendments  Act  of  2005  was 
enacted  (Pub.  L.  109-74;  119  Stat.  2031). 
This  Act  increased  the  funds  available 
to  the  national  recreational  boating 
safety  program  from  $5  million  to  $5.5 
million  annually,  and  stated  that  “not 
less  than”  $2  million  shall  be  available 
only  to  ensure  compliance  with  Chapter 
43  of  Title  46,  U.S.  Code — Recreational 
Vessels. 

The  responsibility  to  administer  these 
funds  was  delegated  to  the  Commandant 
of  the  United  States  Coast  Guard. 
Subsection  (c)  of  section  7405  of  the  Act 
directs  that  no  funds  available  to  the 
Secretary  under  this  subsection  may  be 
used  to  replace  funding  traditionally 
provided  through  general 
appropriations,  nor  for  any  purposes 
except  those  purposes  authorized; 
namely,  for  personnel  and  activities 
directly  related  to  cooi  dinating  and 
carrying  out  the  national  recreational 
boating  safety  program.  Amounts  made 
available  each  fiscal  year  from  1999 
through  2009  shall  remain  available 
until  expended. 

Use  or  these  funds  requires 
compliance  with  standard  Federal 
contracting  rules  with  associated  lead 
and  processing  times  resulting  in  a  lag 
time  between  available  funds  and 
spending.  The  total  amount  of  funding 
transferred  to  the  Coast  Guard  from  the 
Sport  Fish  Restoration  and  Boating 
Trust  Fund  and  committed,  obligated, 
and/or  expended  during  fiscal  year  2009 
for  each  activity  is  shown  below. 

Factory  Visit  Program/Boat  Testing 
Program:  Funding  was  provided  to 
continue  the  national  recreational  boat 
factory  visit  program,  initiated  in 
January  2001.  The  factory  visit  program 
currently  allows  contractor  personnel, 
acting  on  behalf  of  the  .Coast  Guard,  to 
visit  2,000  recreational  boat 
manufacturers  each  year  to  either 
inspect  for  compliance  with  Federal 
regulations,  communicate  with  the 
manufacturers  as  to  why  they  need  to 
comply  with  Federal  regulations,  or 
educate  them,  as  necessary,  on  how  to 
comply  with  Federal  regulations. 
Funding  was  also  provided  for  testing  of 
certain  associated  equipment  and  in¬ 
water  testing  of  atypical  and  used 
recreational  boats  for  compliance  with 
capacity  and  flotation  standards. 
($2,337,948). 

New  Recreational  Boating  Safety 
Associated  Travel:  Travel  by  employees 
of  the  Boating  Safety  Division  was 
performed  to  carry  out  additional 


recreational  boating  safety  actions  and 
to  gather  background  and  planning 
information  for  new  recreational  boating 
safety  initiatives,  in  support  of  the 
National  Recreational  Boating  Safety 
Program  Strategic  Plan.  ($22,793). 

Boating  Accident  News  Clipping 
Services:  Funding  was  provided  to 
continue  to  gather  daily  news  stories  of 
recreational  boating  accidents  nationally 
for  more  real  time  accident  information 
and  to  identify  accidents  that  may 
involve  regulatory  non-compliance  or 
safety  defects.  ($64,000). 

Accident  Investigation  Tiger  Team: 
Funding  was  provided  to  continue  to 
provide  on-call  expert  accident 
investigative  services  for  any  boating 
accident  that  appeared  to  involve  a 
regulatory  non-compliance  or  safet  / 
defect.  ($132,087). 

Web-based  Document  Management' 
System:  Funding  was  provided  to 
continue  to  provide  a  Web-based 
document  management  system  to  better 
enable  the  handling  of  thousands  of 
recreational  boating  recall  case  and 
campaign  reports.  ($56,200). 

Recreational  Boating  Safety  (BBS) 
Outreach  Program:  Funding  was 
provided  for  this  program  which 
provides  full  marketing,  media,  public 
information,  and  program  strategy 
support  to  the  nation-wide  RBS  effort. 
The  goal  is  to  coordinate  the  RBS 
outreach  initiatives  and  campaigns, 
some  of  which  include:  National 
Boating  Under  the  Influence  Campaign 
(BUI),  “Boat  Responsibly!”,  Life  Jacket 
Wear,  Vessel  Safety  Check  Program 
(VSC),  Boating  Safety  Education 
Courses,  Propeller  Strike  Avoidance, 
Carbon  Monoxide  Poisoning,  and  other 
recreational  boating  safety  issues  on  an 
as  needed  basis.  ($789,019). 

Web  site  Support:  Funding  for  this 
initiative  provides  a  full  range  of  public 
media  and  boating  safety  information  at 
http://www.uscgboating.org  for  a  , 
worldwide  audience.  It  covers  a  wide 
spectrum  of  boating  safety  related  topics 
and  is  dedicated  to  reducing  loss  of  life, 
injuries,  and  property  damage  that  occur 
on  U.S.  waterways  by  improving  the 
knowledge,  skills,  and  abilities  of 
recreational  boaters.  ($188,137). 

Boating  Accident  Report  Database 
(BARD)  Web  System:  BARD  Web  System 
funding  enables  reporting  authorities  in 
the  50  States,  five  U.S.  Territories,  and 
the  District  of  Columbia  to  submit  their 
accident  reports  electronically  over  a 
secure  Internet  connection.  The  system 
also  enables  the  user  community  to 
generate  statistical  reports  that  show  the 
frequency,  nature,  and  severity  of 
boating  accidents.  FY  09  funds 
supported  system  maintenance. 


development,  and  technical  (hotline) 
support.  ($335,624). 

Recreational  Boat  Rental  Education 
Package:  Funding  was  provided  to 
develop  a  standardized  educational 
package  for  recreational  boat  rental 
agencies  to  use  to  provide  the  necessary 
safety  information  to  renters  prior  to 
renting  a  boat.  ($2,161). 

Personnel  Support:  Funding  was 
provided  for  personnel  to  support  the 
development  of  new  regulations  and  to 
conduct  boating  safety-related  research 
and  analysis  ($710,103). 

National  Recreational  Boating  Survey: 
A  national  recreational  boating  survey  is 
being  conducted  to  obtain  up-to-date 
statistical  estimates  on  recreational 
boating.  It  is  anticipated  that  the  first 
surveys  will  be  conducted  in  the  spring 
of  2010,  pending  Office  of  Management 
and  Budget  (OMB)  approval.  ($224,625). 

Reimbursable  Salaries:  Funding  was 
provided  to  carry  out  the  work  as 
prescribed  in  46  U.S.C.  13106(c)  and  as 
described  herein.  The  first  position  was 
that  of  a  professional  mathematician/ 
statistician  to  conduct  necessary 
national  surveys  and  studies  on 
recreational  boating  activities  as  well  as 
to  serve  as  a  liaison  to  other  Federal 
agencies  that  are  conducting  boating 
surveys  so  that  we  can  pool  our 
resources  and  reduce  costs.  The  second 
position  was  that  of  Outreach 
coordinator  with  responsibility  of 
overseeing  and  managing  RBS  projects 
related  to  carbon  monoxide  poisoning, 
propellel  injury  mitigation, 
manufacturer  compliance  initiatives, 
etc.  ($300,098). 

Of  the  $5.5  million  made  available  to 
the  Coast  Guard  in  fiscal  year  2009, 
$3,598,866  has  been  committed, 
obligated,  or  expended  and  an 
additional  $1,568,929  of  prior  fiscal  year 
funds  have  been  committed,  obligated, 
or  expended,  as  of  September  30,  2009. 
Approximately  $7.9  million  has  not 
been  committed,  obligated,  or  expended 
from  previous  years  and  is  being 
reserved  for  a  multi-year  national 
boating  survey. 

This  notice  is  issued  under  the 
authority  of  46  U.S.C.  13106(c)(4). 

Dated:  December  14,  2009. 

K.S.  Cook, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Prevention  Policy. 

[FR  Doc.  E9-30070  Filed  12-17-09:  8:45  am) 
BILUNG  CODE  9110-04-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5281-N-101] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Emergency  Comment  Request;  HUD 
Core  Activities  Reporting  Related  to 
the  Recovery  Act 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  Due  Date:  December 
28,  2009. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name/or  OMB . 
approval  number  and  should  be  sent  to; 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  (202)  395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Deitzer,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail:  Lillian. L.Deitzer@h ud.gov; 
telephone  (202)  402-8048.  This'  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Deitzer. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  is  soliciting  comments  from 
members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology';  e.g.,  permitting  electronic 
submission  of  responses. 


In  addition.  Section  1512  of  the 
Recovery  Act  requires  that  not  later  than 
10  days  after  the  end  of  each  calendar 
quarter,  each  recipient  that  received 
recovery  funds  from  a  federal  agency 
shall  submit  a  report  to  that  agency  that 
contains:  (1)  The  total  amount  of 
recovery  funds  received  from  the 
agency;  (2)  the  amount  of  recovery 
funds  received  that  were  expended  or 
obligated,  to  projects  or  activities;  and 
(3)  a  detailed  list  of  all  projects  or 
activities  for  which  recovery  funds  were 
expended  or  obligated,  including  the 
name  of  the  project  or  activity;  a 
description  of  the  project  or  activity,  an 
evaluation  of  the  completion  status  of 
the  project  or  activity;  an  estimate  of  the 
number  of  jobs  created  and  the  number 
of  jobs  retained  by  the  project  or 
activity;  and  for  infrastructure 
investments  made  by  State  and  local 
governments,  the  purpose,  total  cost, 
and  rationale  of  the  agency  for  funding 
the  infrastructure  investment  with  funds 
made  available  under  the  Recovery  Act 
and  name  of  the  person  to  contact  at  the 
agency  if  there  are  concerns  with  the 
infrastructure  investment. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HUD  Core  Activities 
Reporting  related  to  the  Recovery  Act. 

Description  of  Information  Collection: 
Public  Housing  Capital  Fund,  Assisted 
Housing  Stability  and  Energy  and  Green 
Retrofit  Investments  Program, 
Community  Development  Block  Grants, 
Indian  Community  Development  Block 
Grant,  Program,  Native  American 
Housing  Block  Grants,  Native  Hawaiian 
Housing  Block  Grants,  Tax  Credit 
Assistance  Program,  Lead  Hazard 
Control  Grant  Program;  must  provide 
information  to  HUD  for  the  reporting 
requirements  of  HUD  ARRA  Section 
1512.  (“Recovery  Act”)  grants.  Section 
1512  of  the  Reco  very  Act  details  the 
reporting  requirements  for  the  recipients 
of  recovery  Act  funding.  Recipients  are 
to  report  on  the  obligation  and 
expenditure  of  Recovery  Act  funds,  the 
projects  on  which  those  funds  have 
been  obligated  and  expended,  an 
evaluation  of  the  completion  status  of 
projects  and  the  number  of  jobs  created 
and  jobs  retained  by  the  project. 

OMB  Control  Number:  2577-0264. 

Agency  Form  Numbers:  N/A,  the  data 
will  be  collected  utilizing  a  web-based 
application. 

Members  of  Affected  Public:  State, 
Local  or  Tribal  Government  and  Non¬ 
profit  organization. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  responses:  The  estimated 


number  of  respondents  is  5,500  and  the 
number  of  responses  is  4.  There  will  be 
in  total,  approximately  22,000  total 
responses.  The  total  reporting  burden  is 
88,000  hours." 

Status  of  the  proposed  information 
collection:  Revision  of  a  currently 
approved  collection  for  reporting  on 
Recovery  Act  status. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  December  14,  2009. 

Lillian  Deitzer, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  E9-30140  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5281-N-102] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Emergency  Comment  Request 
Disaster  Housing  Assistance  Program 
(DHAP)  Incremental  Rent  Transition 
(IRT)  Study:  Follow-up  Contact 

agency:  Office  o-f  the  Chief  Information 
Officer. 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  reinstatement  and  approval, 
as  required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  January  4, 
2010. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  fourteen  (14)  days  from 
the  date  of  this  Notice.  Comments 
should  refer  to  the  proposal  by  name/or 
OMB  approval  number  and  should  be 
sent  to;  HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  (202)395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Deitzer,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410; 
e-mail:  Lillian. L.Deitzer®hud. gov, 
telephone  (202)  402-8048.  This  is  not  a 
toll-free  number.  Copies  of  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Deitzer. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the  U.S. 
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Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  a 
proposed  reinstatement  of  data 
collection  under  OMB  Control  No. 
2528-0256.  The  Disaster  Housing 
Assistance  Program  (DHAP)  was 
implemented  in  2007  to  provide  rental 
assistance  and  case  management 
services  to  eligible  families  displaced  by 
Hurricanes  Katrina  and  Rita.  The 
amount  and  terms  of  the  rental 
assistance  provided  varied  over  time. 
Researchers  are  documenting  families  as 
they  transition  from  subsidized  to 
market  rate  or  alternative  housing 
assistance  programs  and  measuring 
outcomes  over  time.  The  DHAP  IRT 
Study’s  findings  will  assist  the 
Department  to  understand  how  to  most 
effectively  return  recipients  of  housing 
assistance  to  market  rate  housing 
following  a  disaster. 

Approximately  1,425  recipients  of 
DHAP  assistance  responded  to  an 
interim  survey  about  their  experiences 
with  the  program  (conducfed  under 
OMB  Control  No.  2528-0256).  The 
purpose  of  the  reinstatement  is  to 
conduct  follow-up  contacts  with  the 
respondents  to  the  earlier  survey  to 
confirm  contact  information,  current 
housing  and  household  status,  and  any 
potential  future  moves  that  might 
impact  the  researchers’  ability  to  contact 
the  respondent  for  a  12-month  follow¬ 
up  telephone  survey.  The  follow-up 
contact  is  necessary  to  maximize  the 
response  rate  for  the  12-month  follow¬ 
up  telephone  survey. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Disaster  Housing 
Assistance  Program  (DHAP)  Incremental 
Rent  Transition  (IRT)  Study. 

Description  of  Information  Collection: 
This  information  collection  is  a  follow¬ 
up  contact  with  respondents  to  a 
previous  survey  of  recipients  of  HUD 
rental  assistance  under  DHAP 
(conducted  under  OMB  Control  No. 
2528-0256).  The  Department  of  Housing 
and  Urban  Development  is  seeking 
emergency  review  of  the  Paperv/ork 
Reduction  Act  requirements  associated 
with  this  follow-up  contact.  The 
purpose  of  the  contact  is  to  confirm 
contact  information,  current  housing 
and  household  status,  and  any  potential 
future  moves  that  might  impact  the 
researchers’  ability  to  contact  the 
respondent  for  a  12-month  follow-up 
telephone  survey.  The  follow-up  contact 
is  necessary  to  maximize  the  response 
rate  for  the  12-month  follow-up 
telephone  survey. 

OMB  Control  Number:  2528-0256. 

Agency  Form  Numbers:  N/A,  a  brief 
follow-up  contact  form  will  be 


administered  by  telephone  by  the 
research  team. 

Members  of  Affected  Public: 
Recipients  of  DHAP  assistance  who 
responded  to  an  interim  survey 
(conducted  under  OMB  Control  No. 
2528-0256). 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  responses:  The  estimated 
number  of  respondents  is  1,425  and  the 
burden  per  respondents  is  0.13  hours  (8 
minifies).  The  total  reporting  burden  is 
118;75  hours. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  December  14,  2009. 

Lillian  Deitzer, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  E9-30148  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  . 

[Docket  No.  FR-5374-N-01  ] 

Buy  American  Exceptions  Under  the 
American  Recovery  and  Reinvestment 
Act  of  2009 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
American  Recovery  and  Reinvestment 
Act  of  2009  (Pub.  L.  111-05,  approved 
February  17,  2009)  (Recovery  Act),  and 
implementing  guidance  of  the  Office  of 
Management  and  Budget  (OMB),  this 
notice  advises  that  certain  national 
exceptions  to  the  Buy  American 
requirement  of  the  Recovery  Act  have 
been  determined  applicable  for  work 
using  Capital  Fund  Recovery  Formula 
and  Competition  (CFRFC)  grant  funds. 
Specifically,  exceptions  were  granted  to 
the  Bay  City,  Michigan  Housing 
Commission  for  the  purchase  and 
installation  of  tank-less  water  heaters  in 
the  Scattered  Site  Plumbing  and 
Mechanical  Project,  and  to  the  Housing 
Authority  of  Portland,  Oregon’s 
purchase  of  all  iron,  steel,  and 
manufactured  goods  involved  in  the 
construction  of  the  Resource  Access 
Center. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dominique  G.  Blom,  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments,  Office  of  Public  Housing 
Investments,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 

SW.,  Room  4210,  Washington,  DC, 
20410-4000,  telephone  number  202— 
402-8500  (this  is  not  a  toll-free 
number).  Persons  with  hearing-  or 
speech-impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  800-877-8339. 

SUPPLEMENTARY  INFORMATION:  Section 
1605(a)  of  the  Recovery  Act  imposes  a 
“Buy  American”  requirement  on 
Recovery  Act  funds  used  for  a  project 
for  the  construction,  alteration, 
maintenance,  or  repair  of  a  public 
building  or  public  work  unless  all  of  the 
iron,  steel,  and  manufactured  goods  • 
used  in  the  project  are  produced  in  the 
United  States.  Section  1605(b)  provides 
that  the  Buy  American  requirement 
shall  not  apply  in  any  case  or  category 
in  which  the  head  of  a  Federal 
department  or  agency  finds  that:  (1) 
Applying  the  Buy  American 
requirement  would  be  inconsistent  with 
the  public  interest;  (2)  iron,  steel,  and 
the  relevant  manufactured  goods  are  not 
produced  in  the  U.S.  in  sufficient  and 
reasonably  available  quantities  or  of 
satisfactory  quality,  or  (3)  inclusion  of 
iron,  steel,  and  manufactured  goods  will 
increase  the  cost  of  the  overall  project 
by  more  than  25  percent.  Section 
1605(c)  provides  that  if  the  head  of  a’ 
Federal  department  or  agency  makes  a 
determination  pursuant  to  section 
1605(b),  the  head  of  the  department  or 
agency  shall  publish  a  detailed  written 
justification  in  the  Federal  Register. 

In  accordance  with  section  1605(c)  of 
the  Recovery  Act  and  OMB’s 
implementing  guidance  published  on 
April  23,.  2009  (74  FR  18449),  this  notice 
advises  the  public  that,  on  December,  2, 
2009,  HUD  granted  the  following  two 
exceptions  to  the  Buy  American 
requirement: 

1.  Bay  City,  Michigan  Housing 

Commission.  Upon  request  of  the  Bay 
City  Housing  Commission,  HUD  granted 
an  exception  to  applicability  of  the  Buy 
American  requirements  with  respect  to 
work,  using  CFRFC  grant  funds,  in 
connection  with  the  Scattered  Site 
Plumbing  and  Mechanical  Project.  The 
exception  was  granted  by  HUD  on  the 
basis  that  the  iron,  steel,  or  relevant 
manufactured  goods  are  not  produced  in 
the  U.S.  in  sufficient  and  reasonably 
available  quantities  or  of  satisfactory 
quality.  — 

2.  Housing  Authority  of  Portland 
Oregon.  Upon  request  of  the  Housing 
Authority  of  Portland,  HUD  granted  an 
exception  to  applicability  of  the  Buy 
American  requirements  with  respect  to 
work,  using  CFRFC  grant  funds,  in 
connection  with  the  Resource  Access 
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Center.  The  exception  was  granted  by 
HUD  on  the  basis  that  applicability  of 
the  Recovery  Act  Buy  American 
requirements  would  be  inconsistent 
with  the  public  interest. 

Dated:  December  14,  2009. 

Sandra  B.  Henriquez, 

Assistant  Secretary  for  Public  And  Indian 
Housing. 

[FR  Doc.  E9-30132  Filed  12-15-09;  4:15  pm] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5280-N-49] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless- 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies  • 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7266,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies. 


and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for.  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  “off-site  use 
only”  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 

Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Theresa  Rita, 

Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-17,  5600  Fishers  Lane,  Rockville, 

MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
aVailable  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  th^e  request  for 
review  should  he  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 


landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Air  Force:  Mr. 
Robert  Moore,  Air  Force  Real  Property 
Agency,  143  Billy  Mitchell  Blvd.,  San 
Antonio,  TX  78226,  (210)  925-3047; 
Coast  Guard:  Commandant,  United 
States  Coast  Guard,  Attn:  Jennifer 
Stomber,  2100  Second  Sf.,  SW.,  Stop 
7901,  Washington,  DC  20593-0001; 

(202)  475-5609;  Energy:  Mr.  Mark  Price, 
Department  of  Energy,  Office  of 
Engineering  &  Construction 
Management,  MA-50, 1000 
Independence  Ave,  SW.,  Washington, 

DC  20585:  (202)  586-5422;  GSA:  Mr. 
Gordon  Creed,  Acting  Deputy  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  &  F  Streets,  NW.,  • 
Washington,  DC  20405;  (202)  501-0084; 
Navy:  Mrs.  Mary  Arndt,  Acting  Director, 
Department  of  the  Navy,  Real  Estate 
Services,  Naval  Facilities  Engineering 
Command,  Washington  Navy  Yard, 

1322  Patterson  Ave.,  SE.,  Suite  1000, 
Washington,  DC  20374-5065;  (202)  685- 
9305;  (These  are  not  toll-free  numbers). 

Dated:  December  10,  2009. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  12/18/2009 

Suitable/Available  Properties 

Building 
Massachusetts 
Navy  Oper.  Support  Center 
640  Plantation  St. 

Worcester  MA  01605 
Landholding  Agency:  GSA 
Property  Number:  54200940007 
Status:  Excess 

GSA  Number:  l-N-MA-0918 
Comments:  36,580  sq.  ft.  w/6  acres,  presence 
of  asbestos/lead  paint,  most  recent  use — 
training  facility 

Land 

Missouri- 

Outer  Marker  Annex 
Whiteman  AFB 
Knob  Noster  MO  65336 
Landholding  Agency:  Air  Force 
Property  Number:  18200940001 
Status:  Unutilized 

Comments:  0.75  acres,  most  recent  use — 
communication 

Unsuitable  Properties 

Building 
California 
5  Bldgs. 
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Edwards  AFB 

Los  Angelas  CA  93524  ,  ■ 

Landholding  Agency;  Air  Force 
Property  Numtwr:  18200940002 
Status:  Unutilized 

Directions:  50,  5510,  7161,  7163,  7184 
Reasons:  Secured  Area 
8  Bldgs. 

Vandenberg  AFB 
Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Numh«r:  18200940003 
Status;  Unutilized 

Directions:  182,  575,  578,  580,  582,  583,  584, 
589 

Reasons:  Extensive  deterioration  Secured 
Area 

4  Bldgs. 

Vandenberg  AFB 
Santa  Barbara  CA  93437 
Landholding  Agency:  Air  Force 
Property  Number:  18200940004 
Status:  Unutilized 
Directions:  590,  596,  598,  599 
Reasons:  Extensive  deterioration.  Secured 
Area 

5  Bldgs. 

Vandenberg  AFB 

Santa  Barbara  CA  93437  .  ' 

Landholding  Agency:  Air  Force 
Property  Number:  18200940005 
Status:  Unutilized 

Directions;  708,  742,  955, 1836, 13403 
Reasons:  Secimed  Area,  Extensive  . 

deterioration 
14  Bldgs. 

Beale  AFB 

Beale  AFB  CA  95903 
Landholding  Agency:  Air  Force 
Property  Number;  18200940006 
'  Status:  Unutilized 

Directions:  4158,  3936,  3942,  3947,'4314, 
4318, 4256, 4120, 4103,  3871,  3873,  3887, 
39J9, 4133 

Reasons:  Extensive  deterioration 
Bldgs.  4320,  800 
Beale  AFB 

Beale  AFB  CA  95903 
Landholding  Agency:  Air  Force 
Property  Number:  18200940007 
Status:  Unutilized 
Reasons:  Extensive  deterioration 
4  Bldgs. 

Beale  AFB 
Beale  AFB  CA  95903 
Landholding  Agency:  Air  Force 
Property  Number:  18200940008 
Status;  Unutilized 
Directions:  4136,  5223,  5228,  5278 
Reasons:  Extensive  deterioration 
7  Bldgs. 

Marine  Corps  Air  Station 
Miramar  CA 

Landholding  Agency:  Navy 
Property  Number;  77200940012 
Status:  Excess 

Directions:  9022,  9272,  9539,  9540,  9604, 
9623, 9624 

Reasons:  "Secured  Area,  Extensive 
deterioration 
Colorado 
Bldg.  6980 

U.S.  Air  Force  Academy 
El  Paso  CO  80840 


Landholding  Agency:  Air  Force  i  ,  ' 
Property  Number;  182OO94O0O9 
Status:  Unutilized 
Reasons:  Secured  Area 

Unsuitable  Properties 

Building 

Florida 

Facility  47120 

Cape  Canaveral  AFB 

Brevard  FL  32925 

Landholding  Agency:  Air  Force 

Property  Number;  18200940010 

Status:  Unutilized 

Reasons:  Secured  Area 

Illinois 

Bldgs.  OBI,  OB2,  OM2 
U.S.  Coast  Guard  Station 
Calumet  Harbor 
Chicago  IL  60617 
Landholding  Agency:  Coast  Guard 
Property  Number;  88200940005 
Status:  Excess 

Reasons:  Secured  Area,  Extensive 
deterioration 
Indiana 
Bldg.  103 
Grissom  AFB 
Peru  IN  46970 

Landholding  Agency:  Air  Force 
Property  Number:  18200940011 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material 
New  Jersey 
Bldg.  RPFN  OMl 
U.S.  Coast  Guard  Station 
Fortescue  NJ  08321 
Landholding  Agency:  Coast  Guard 
Property  Number:  88200940004 
Status;  Unutilized 
Reasons;  Extensive  deterioration 
New  Mexico 

Bldg.  1267, 1620  Holloman  AFB 
Otero  NM  88330 
Landholding  Agency:  Air  Force 
Property  Number:  18200940013 
Status:  Unutilized 
Reasons;  Secured  Area 

South  Garolina 

10  Bldgs.  , 

Shaw  AFB 
Sumter  SG  29152 
Landholding  Agency:  Air  Force 
Property  Number:  18200940014 
Status:  Unutilized 

Directions:  B16,  B34,  B122,  B219,  B220, 
B221,  B403,  B418,  B428,  B430 
Reasons:  Secured  Area 

South  Garolina 
5  Bldgs. 

Shaw  AFB 
Sumter  SC  29152 
Landholding  Agency:  Air  Force 
Property  Number:  18200940015 
Status:  Unutilized 

Directions:  B800,  B900,  B911,  B1040,  B1041 
Reasons;  Secured  Area 
7  Bldgs. 

Shaw  AFB 
Sumber  SC  29152 


Landholding  Agency;  Air  Force  i  j 

Property  Number:  18200940016  =’ 

Status:  Unutilized 

Directions;  B1702,  B1707,  B1708,  B1804, 
B1813,B1907,  B5226 
Reasons;  Secured  Area 
Texas 
4  Bldgs. 

Dyess  AFB 
Dyess  AFB  TX 

Landholding  Agency:  Air  Force 
Property  Number:  18200940017, 

Status:  Unutilized 

Directions:  FNWZ  5017,  5305,  6015,  6122 
Reasons:  Secured  Area 
Bldg.  09-145  ,  . 

Pantex  Plant 
Amarillo  TX  79120 
Landholding  Agency;  Energy 
Property  Number:  41200940006 
Status:  Unutilized 
Reasons:  Secured  Area,  Extensive 
deterioration.  Within  2000  ft.  of  flammable 
or  explosive  material 
West  Virginia 
Bldgs.  101, 110 
Air  National  Guard 
Martinsburg  WV  25405 
Landholding  Agency  :  Air  Force 
Property  Number:  18200940018 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 

Unsuitable  Properties 

Land 

Indiana 

1.059  acres 
Grissom  AFB 
Peru  IN  46970 

Landholding  Agency:  Air  Force 
Property  Number;  18200940012 
Status;  Excess 

Reasons:  VVithin  2000  ft.  of  flammable  or 
explosive  material 
Washington 
Approx  Vi  acre 
Highway  25  N 
Northport  WA  99157 
Landholding  Agency:  GSA 
Property  Number:  54200940008 
Status:  Excess 

GSA  Number:  9-Z-WA-1246 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material 

(FR  Doc.  E9-29850  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Trustee  Council; 
Notice  of  Meeting ' 

AGENCY:  Office  of  the  Secretary, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
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announcing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Committee. 

DATES:  January  13,  2010,  at  9:30  a.m. 
ADDRESSES:  Exxon  Valdez  Oil  Spill 
Trustee  Council  Office,  441  West  5th 
Avenue,  Suite  500,  Anchorage,  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  “C”  Street,  Suite 
119,  Anchorage,  Alaska,  99501,  (907) 
271-5011. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Committee  was  created 
by  Paragraph  V.A.4  of  the  Memorandum 
of  Agreement  and  Consent  Decree 
entered  into  by  the  United  States  of 
America  and  the  State  of  Alaska  on 
August  27, 1991,  and  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  in  settlement  of 
United  States  of  America  v.  State  of 
Alaska,  Civil  Action  No.  A91-081  CV. 
The  meeting  agenda  will  include 
discussions  on  the  Trustee  Council’s 
National  Environmental  Policy  Act 
process,  a  report  on  lingering  oil,  and 
revisions  to  the  Public  Advisory 
Committee  Charter. 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

[FR  Doc.  E9-30097  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4310-RG-P 


INTERNATIONAL  TRADE 
COMMISSION 

•  [Inv.  No.  337-TA-631] 

In  the  Matter  of  Certain  Liquid  Crystal 
Display  Devices  and  Products 
Containing  the  Same;  Notice  of 
Institution  of  Formai  Enforcement 
Proceeding 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  instituted  a  formal 
enforcement  proceeding  relating  to  a 
limited  exclusion  order  and  cease  and 
desist  orders  issued  at  the  conclusion  of 
the  above-captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clint  A.  Gerdine,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3061.  Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 


hours  (8:45  a.m.- to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Qommission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
informatiori  concerning  the  Commission  , 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 

The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov/.  Hearing-impaired  ^ 
persons  are  advised  that  information  on 
the  matter  can  be  obtained  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  January  25,  2008,  based  on  a 
complaint  filed  by  Samsung  Electronics 
Co.,  Ltd.  (“Samsung”)  of  Korea.  73  FR 
4626-27.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.  1337,  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  liquid  crystal  display  devices 
and  products  containing  the  same  by 
reason  of  infringement  of  certain  claims 
of  U.S.  Patent  Nos.  7,193,666;  6,771,344 
(“the  ’344  patent”);  7,295,196;  and 
6,937,311.  The  complaint  further  alleges 
the  existence  of  a  domestic  industry  as 
to  each  asserted  patent.  The 
Commission’s  notice  of  investigation 
named  the  following  respondents;  Sharp 
Corporation  (“Sharp  Corp.”)  of  Japan; 
Sharp  Electronics  Corporation  (“SEC”) 
of  Mahwah,  New  Jersey;  and  Sharp 
Electronics  Manufacturing,  Company  of 
America,  Inc.  (“SEMA”)  of  San  Diego, 
California  (collectively  “Sharp”). 

On  June  24,  2009,  after  reviewing  in 
part  the  ALJ’s  final  initial  determination 
and  requesting  submissions  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding,  the  Commission 
determined  that  there  is  a  violation  of 
section  337  of  the  Tariff'Act  of  1930,  as 
amended,  and  issued  a  limited 
exclusion  order  directed  to  all  Sharp 
products  found  in  violation  and  cease 
and  desist  orders  directed  to  SEC  and 
SEMA.  The  limited  exclusion  order 
prohibits  the  unlicensed  entry  of  liquid 
crystal  display  (“LCD”)  devices, 
including  display  panels  and  modules, 
and  LCD  televisions  or  professional 
displays  containing  the  same  that 
infringe  the  asserted  claims  of  the  ’344 
patent  that  are  manufactured  abroad  by 
or  on  behalf  of,  or  imported  by  or  on 
behalf  of,  any  of  the  Sharp  respondents. 
The  cease  and  desist  orders  prohibit 
SEC  and  SEMA  from  engaging  in  certain 


activities  in  the  United  States  related  to 
the  infringing  LCD  devices. 

On  December  1,  2009,  complainant 
Samsung  filed  a.complaint  for 
enforcement  proceedings  under 
Commission  Rule  210.75.  Samsung 
asserts  that  Sharp  has  violated  the 
Commission’s  limited  exclusion  and 
cease  and  desist  orders  by  the  continued 
practice  of  prohibited  activities  such  as  , 
importing,  marketing  and  selling 
infringing  LCD  devices,  including  LCD 
panels  and  modules,  and  LCD 
televisions  and  professional  displays 
containing  the  same. 

Having  examined  the  complaint 
seeking  a  formal  enforcement 
proceeding,  and  having  found  that  the 
complaint  complies  with  the 
requirements  for  institution  of  a  formal 
enforcement  proceeding  contained  in 
Commission  rule  210.75,  the 
Commission  has  determined  to  institute 
formal  enforcement  proceedings  to 
determine  whether  Sharp  is  in  violation 
of  the  Commission’s  limited  exclusion 
order  and  cease  and  desist  orders  issued 
in  the  investigation,  and  what,  if  any, 
enforcement  measures  are  appropriate. 
The  following  entities  are  named  as 
parties  to  the  formal  enforcement 
proceeding:  (1)  Complainant  Samsung, 
(2)  all  Sharp  respondents,  and  (3)  a 
Commission  investigative  attorney  to  be 
designated  by  the  Director,  Office  of 
Unfair  Import  Investigations. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section  , 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.75  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.75). 

By  order  of  the  Commission. 

Issued:  December  14,  2009. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E9-30144  Filed  12-17-09;  8:45  am] 
BILLING  CODE  7020-02-e 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-463  (Final)  and 
731-TA-1159  (Final)] 

Certain  Oil  Country  Tubular  Goods 
from  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Additional  scheduling  date  for 
the  subject  investigations. 

DATES:  Effective  Date:  December  14, 
2009. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Ruggles  (202-205-3187  or 
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fred.ruggles@usitc.gov).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission’s  electronic  docket 
(EDIS)  at  http://edis.usitc.gov. 

SUPPLEMENTARY  INFORMATION:  Effective 
September  15,  2009,  the  Commission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigations  (74  FR  50242,  September 
30,  2009).  Although  the  Department  of 
Commerce  (“Commerce”)  had  not  yet 
made  its  preliminary  less  than  fair  value 
(“LTFV”)  determination,  the 
Commission,  for  purposes  of  efficiency, 
included  the  antidumping  duty 
investigation  in  the  schedule  for  the 
countervailing  duty  investigation.  On 
November  17,  2009,  Commerce 
published  in  the  Federal  Register  its 
preliminary  antidumping  duty 
determination  and  postponed  its  final 
antidumping  duty  determination  (74  FR 
59117).  Accordingly,  the  Commission  is 
issuing  the  additional  scheduling  date 
with  respect  to  the  antidumping  duty 
investigation  as  follows:  A 
supplemental  brief  addressing  only 
Commerce’s  final  antidumping  duty 
determination  is  due  on  April  16,  2010. 
The  brief  may  not  exceed  five  (5)  pages 
in  length. 

For  further  information  concerning 
these  investigations  see  the 
Commission’s  notice  cited  above  and 
the  Commission’s  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission’s  rules. 

By  order  of  the  Commission. 

Issued:  December  15,  2009. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E9-30129  Filed  12-17-09;  8:45  am) 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-6311 

In  the  Matter  of  Certain  Liquid  Crystal 
Display  Devices  and  Products 
Containing  the  Same;  Notice  of 
Commission  Determination  To  Modify 
a  Limited  Exclusion  Order  and  Cease 
and  Desist  Orders 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  modify 
the  limited  exclusion  order  and  cease 
and  desist  orders  issued  in  the  above- 
captioned  investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clint  A.  Gerdine,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
708-2310.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  {http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  January  25,  2008,  based  on  a  , 
complaint  filed  by  Samsung  Electronics 
Co.,  Ltd.  (“Samsung”)  of  Korea.  73  FR 
4626-27.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  19  U.S.C.  **1337,  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  liquid  crystal  display  (“LCD”) 
devices  and  products  containing  the 
same  by  reason  of  infringement  of 
certain  claims  of  U.S.  Patent  Nos. 
7,193,666;  6,771,344  (“the  ’344  patent”); 
7,295,196;  and  6,937,311  (“the  ‘311 
patent”).  The  complaint  further  alleges 
the  existence  of  a  domestic  industry  as 
to,  each  asserted  patent.  The 
Commission’s  notice  of  investigation 


named  the  following  respondents;  Sharp 
Corporation  of  Japan;  Sharp  Electronics 
Corporation  of  Mahwah,  New  Jersey; 
and  Sharp  Electronics  Manufacturing, 
Company  of  America,  Inc.  of  San  Diego, 
California. 

On  January  26,  2009,  the  ALJ  issued 
his  final  initial  determination  (“ID”) 
finding  a  violation  of  section  337  by 
respondents  as  to  the  ’311  and  ’344 
patents  only,  and  issued  his 
recommended  determinations  on 
remedy  and  bonding.  On  February  9, 
2009,  Sharp  and  the  Commission 
investigative  attorney  (“lA”)  filed 
petitions  for  review  of  the  final  ID.  The 
lA  and  Samsung  filed  responses  to  the 
petitions  on  February  17,  2009. 

On  March  30,  2009,  the  Commission 
determined  to  review  the  ID  and 
requested  submissions  regarding  the 
issues  under  review  as  well  as  remedy, 
the  public  interest  and  bonding.  On 
June  24,  2009,  the  Commission 
determined  that  there  is  a  violation  of 
section  337’of  the  Tariff  Act  of  1930,  as 
amended,  and  issued  a  limited 
exclusion  order  directed  to  all 
■  respondents  and  cease  and  desist  orders 
directed  to  the  respondents  located  in 
the  U.S.. 

On  November  24,  2009,  Sharp 
petitioned  to  modify  the  remedial  orders 
under  Commission  Rule  210.76(a)(1)  in 
view  of  the  remedial  orders  issued  in 
337-TA-634,  Certain  Liquid  Crystal 
Display  Modules,  Products  Containing 
Same,  and  Methods  for  Using  the  Same. 
The  lA  filed  a  response  in  support  of  the 
petition  on  November  30,  2009.  On 
December  2,  2009,  Samsung  filed  a 
response  opposing  the  petition  if  not 
supplemented.  On  December  8,  2009, 
Sharp  moved  for  leave  to  file  a  reply 
brief.  The  Commission  has  determined 
to  deny  Sharp’s  motion  for  leave  to  file 
a  reply. 

Having  reviewed  the  parties’ 
submissions,  the  Commission  has 
determined  that  Sharp’s  petition 
satisfies  the  requirement  of  ComVnission 
Rule  210.76(a)(1),  19  CFR  210.76(a)(1), 
for  modifying  the  remedial  orders. 
Accordingly,  the  Commission  has 
issued  orders  modifying  the  remedial 
orders  previously  issued  in  this 
investigation. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  section 
210.76(a)(1)  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (19  CFR 
210.76(a)(1)). 

By  order  of  the  Commission. 
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Issued:  December  14,  2009. 

Marilyn  R.  Abbott, 

Secretary. 

(FR  Doc.  E9-30141  Filed  12-17-09;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-632] 

Certain  Refrigerators  and  Components 
Thereof;  Notice  of  Commission 
Determination  To  Review  in  Its  Entirety 
a  Final  Determination  on  Remand 
Finding  No  Violation  of  Section  337; 
Schedule  for  Briefing  on  the  Issues  on 
Review  and  on  Remedy,  the  Public 
Interest,  and  Bonding 

agency:  U.S.  International  Trade 
CcMnmission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  its  entirety  the  presiding  . 
administrative  law  judge’s  (“ALJ”)  final 
initial  determination  (“ID”)  on  remand 
issued  on  October  9,  2009,  in  the  above- 
captioned  investigation.  The 
Commission  is  also  requesting  briefing 
on  one  issue  on  review  and  on  remedy, 
the  public  interest,  and  bonding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  M.  Valentine,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
708-2301.  Copies  of  the  ALJ’s  IDs  and 
all  other  non-confidential  documents 
filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General  -  - 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  On 
February  21,  2008,  the  Commission 
instituted  this  investigation,  based  on  a 
complaint  filed  by  Whirlpool  Patents 
Company  of  St.  Joseph,  Michigan; 
Whirlpool  Manufacturing  Corporation 
of  St.  Joseph,  Michigan;  Whirlpool 


Corporation  of  Benton  Harbor, 

Michigan,  and  Maytag  Corporation  of 
Benton  Harbor,  Michigan  (collectively, 
“Whirlpool”).  The  complaint,  as 
supplemented,  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930,  19 
U.S.C.*  1337,  based  upon  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  refrigerators  and  components 
thereof  that  infringe  certain  claims  of 
U.S.  Patent  Nos.  6,082,130  (“the  ’130 
patent);  6,810,680  (“the  ’680  patent”); 
6,915,644  (“the  ’644  patent”);  6,971,730 
(“the  ’730  patent”);  and  7,240,980  (“the 
’980  patent”).  Whirlpool  named  LG 
Electronics,  Inc.;  LG  Electronics,  USA, 
Inc.;  and  LG  Electronics  Monterrey 
Mexico,  S.A.,  De,  CV  (collectively, 

“LG”)  as  respondents.  The  complaint,  as 
supplemented,  further  alleged  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  Section 
3*37  and  requested  that  the  Commission 
issue  an  exclusion  order  and  -cease  and 
desist  orders. 

On  May  1,  2008,  Whirlpool  filed  a 
motion  to  partially  terminate  the 
investigation  based  on  their  withdrawal 
of  the  ’730  patent  and  the  ’980  patent. 

On  June  9,  2009,  the  ALJ  issued  an  ID, 
Order  No.  8,  terminating  the 
investigation,  in  part,  as  to  the  ’730  and 
’980  patents.  LG  supported  the  motion. 
On  June  24,  2008,  the  Commission 
determined  not  to  review  Order  No.  8. 

On  September  11,  2008,  Whirlpool 
and  LG  filed  a  joint  motion  seeking 
termination  of  this  investigation  with 
respect  to  the  ‘680  patent  and  the  ‘644 
patent  on  the  basis  of  a  settlement 
agreement.  On  September  25,  2008,  the 
ALJ  issued  an  ID,  Order  No.  10, 
terminating  the  investigation,  in  part,  as 
to  the  ‘680  and  ‘644  patents.  No 
petitions  for  review  were  filed.  On 
October  27,  2008,  the  Commission 
determined  not  to  review  Order  No.  10. 

On  October  17,  2008,  Whirlpool  filed 
a  motion  for  summary  determination 
that  it  had  satisfied  the  importation 
requirement.  On  November  20,  2008, 
the  ALJ  issued  an  ID,  Order  No.  14, 
granting  complainant’s  motion  for 
summary  determination  of  importation. 
No  petitions  for  review  were  filed.  On 
December  15,  2008,  the  Commission 
issued  notice  that  it  had  determined  not 
to  review  Order  No.  14. 

On  July  24,  2008,  Whirlpool  filed  a 
motion  seeking  leave  to  amend  the 
complaint  and  notice  of  investigation  to 

(1)  remove  references  to  patents  that  had 
been  withdrawn  from  this  investigation; 

(2)  add  a  reference  to  a  non-exclusive 
license  that  relates  to  two  patents  at 
issue;  and  (3)  update  the  current  state  of 
the  domestic  industry.  On  November  25, 


2008,  the  ALJ  issued  Order  No.  15,  in 
which  he  granted  Whirlpool’s  motion  as 
to  (1)  and  (3)  above  and  denied  it  with 
respect  to  (2).  No  petitions  for  review 
were  filed.  The  Commission  determined 
not  to  review  the  subject  ID  on 
December  15,  2008. 

On  February  26,  2009,  the  ALJ  issued 
a  final  ID,  in  which  he  found  no 
violation  of  Section  337.  On  March  11, 

2009,  Whirlpool  filed  a  petition  for 
review,  and  LG  filed  a  contingent 
petition  for  review.  Whirlpool,  LG  and 
the  Commission  investigative  attorney 
(“lA”)  filed  responses.  On  April  27, 

2009,  the  Commission  determined  to 
review  the  final  ID  in  its  entirety.  74  FR 
20345-6  (May  1,  2009).  In  particular, 
the  Commission  was  concerned  with  the 
ALJ’s  claim  construction  of  the  terms 
“freezer  compartment,”  “disposed 
within  the  freezer  compartment,”  and 
“ice  storage  bin  having  a  bottom 
opening.”  The  Commission  asked  the 
parties  to  address  several  questions 
concerning  claim  construction. 

After  receiving  briefing  from  the 
parties,  the  Commission  determined  to 
modify  the  ALJ’s  claim  constructions  of 
the  terms  “freezer  compartment,” 
“disposed  within  the  freezer 
compartment,”  and  “ice  storage  bin 
having  a  bottom  opening,”  determined 
to  affirm  the  final  ID’s  construction  of 
the  term  “ice  maker,”  and  determined  to 
remand  the  investigation  to  the  ALJ  to 
make  findings  regarding  infringement, 
validity,  and  domestic  industry 
consistent  with  the  Commission’s  claim 
constructions.  The  Commission  further 
ordered  the  ALJ  to  issue  a  remand  ID 
(“RID”)  on  violation  and  a 
recommended  determination  on  remedy 
and  bonding.  The  Commission  also 
issued  an  Opinion  detailing  its  reasons 
for  modifying  the  claim  constructions. 

On  July  22,  LG  filed  a  petition  for 
reconsideration  of  the  Commission’s 
decision  to  modify  the  ALJ’s  claim 
constructions  of  the  phrases  “freezer 
compartment”  and  “disposed  within  the 
freezer  compartment.”  On  August  28, 
2009,  the  Commission  denied  LG’s 
petition. 

On  October  9,  2009,  the  ALJ  issued 
his  RID,  in  which  he  found  no  violation 
of  Section  337.  Specifically,  the  ALJ 
found  that  the  accused  refrigerators  and 
components  thereof  do  not  infringe 
claims  1,  2,  4,  6,  8,  and  9  of  the  ‘130 
patent  literally  or  under  the  doctrine  of 
equivalents.  The  ALJ  also  found  that 
claims  1,  2,  4,  6,  and  9  of  the  ‘130  patent 
are  invalid  under  35  U.S.C.  103  for 
obvirusness,  but  that  claim  8  of  the  ‘130 
patent  is  not  invalid  under  35  U.S.C. 
103.  The  ALJ  further  found  that  a 
domestic  industry  exists. 
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On  October  26,  2009,  Whirlpool  filed 
a  petition  for  review  challenging  the 
RID’s  conclusion  of  non-infringement 
and  obviousness.  LG  also  filed  a 
contingent  petition  for  review 
challenging  the  ALJ’s  findings 
concerning  non-obviousness  and  his 
conclusion  that  a  domestic  industry 
exists.  On  Novembers,  2009,  LG  filed 
a  response  to  Whirlpool’s  petition.  On 
November  4,  2009,  Whirlpool  filed  a 
response  to  LG’s  petition.  On  November 
6,  2009,  the  lA  filed  a  combined 
response  to  both  petitions. 

Having  examined  the  record  of  this 
investigation,  including  the  ALJ’s  final 
RID,  the  Commission  has  determined  to 
review  the  RID  in  its  entirety. 

The  parties  are  requested  to  brief  their 
positions  on  the  issues  under  review 
with  reference  to  the  applicable  law  and 
the  evidentiary  record.  In  connection 
with  its  review,  the  Commission  is 
particularly  interested  in  responses  to 
the  following  question: 

Does  the  prior  art  of  record,show  an  ice 
discharge  chute,  as  recited  in  claim  2  of  the 
T30  patent,  that  is  separate  from  and  below 
the  bottom  opening  of  the  ice  storage  bin? 

Can  this  prior  art  be  combined  with  the 
Hitachi  reference,  or  any  other  prior  art 
references  that  are  currently  in  the  record,  to 
render  claim  2  obvious? 

In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  (1)  issue  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  tjie 
United  States,  and/or  (2)  issue  one  or 
more  cease  and  desist  orders  that  could 
result  in  the  respondent(s)  being 
required  to  cease  and  desist  from 
engaging  in  unfair  acts  in  the 
importation  and  sale  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 

If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  likely  to  do  so.  For 
background,  see  In  the  Matter  ofCertajn 
Devices  for  Connecting  Computers  via 
Telephone  Lines,  Inv.  No.  337-TA-360, 
USITC  Pub.  No.  2843  (December  1994) 
(Commission  Opinion). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 


conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  U.S.  Trade 
Representative,  as  delegated  by  the 
President,  has  60  days  to  approve  or 
disapprove  the  Conimission’s  action. 

See  Presidential  Memorandum  of  July 
21,  2005,  70  FR  43251  (July  26,  2005). 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  bond,  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore  . 
interested  in  receiving  submissions 
concerning  the  amount  of  the  bond  that 
should  be  imposed  if  a  remedy  is 
ordered. 

Written  Submissions:  The  parties  to 
the  investigation  are  requested  to  file 
written  submissions  on  the  issue 
identified  in  this  notice.  Parties  to  the 
investigation,  interested  government 
agencies,  and  any  other  interested 
parties  are  encouraged  to  file  written 
submissions  on  the  issues  of  remedy, 
the  public  interest,  and  bonding.  Such 
submissions  should  address  the 
recommended  determination  by  the  ALJ 
on  remedy  and  bonding. 

Complainants  and  the  lA  are  also 
requested  to  submit  proposed  remedial 
orders  for  the  Commission’s 
consideration.  Complainants  are  also 
requested  to  state  the  dates  that  the 
patents  expire  and  the  HTSUS  numbers 
under  which  the  accused  products  are 
imported.  The  written  submissions  and 
proposed  remedial  orders  must  be  filed 
no  later  than  close  of  business  on 
Wednesday,  December  30,  2009.  Reply 
submissions  must  be  filed  no  later  than 
the  close  of  business  on  Thursday, 
January  7,  2010.  No  further  submissions 
on  these  issues  will  be  permitted  unless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  the  original  document  and  12 
true  copies  thereof  on  or  before  the 
deadlines  stated  above  with  the  Office 
of  the  Secretary.  Any  person  desiring  to 
submit  a  document  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  See  19  CFR  *210.6. 


Documents  for  which  confidential 
treatment  by  the  Commission  is  sought 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

The  authority  for  the  Commission’s 
determination  is  contained  in  Section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42—46  of  the  Commission’s 
Rules  of  Practice  and  Prpcedure  (19  CFR 
210.42-^6). 

By  order  of  the  Commission. 

Issued:  December  14,  2009. 

Marilyn  R'.^Abbott, 

Secretary  to  theGommission. 

[FR  Doc.  E9-30139  Filed  12-17-09;  8:45  am] 
BILLING  CODE  70^0-02-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for* 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
19,  2010.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
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completed.  Requesters  will  be  given  30 
days  to  submit  comments. 

ADDRESSES:  You  may  request  a  copy  of 
any  records  schedule  identified  in  this 
notice  by  contacting  the  Life  Cycle 
Management  Division  (NWML)  using 
one  of  the  following  means: 

Mail:  NARA  (NWML).  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 

E-mail:  request.schedule@nara.gov. 

Fax: 301-837-3698. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  should  so 
indicate  in  their  request.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  Brewer,  Director,  Life  Cycle 
Management  Division  (NWML), 

National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-837-1539.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA’s  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as  -  * 
permanent. 

The  schedules  listed  in  this  notice  are 
media  neutral  unless  specified 
otherwise.  An  item  in  a  schedule  is 
media  neutral  when  the  disposition ' 
instructions  may  be  applied  to  records 
regardless  of  the  medium  in  which  the* 
records  are  created  and  maintained. 
Items  included  in  schedules  submitted 
to  NARA  on  or  after  December  17,  2007, 
are  media  neutral  unless  the  item  is 
limited  to  a  specific  medium.  [See  36 
CFR  1225.12(e).) 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their' 


administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  diyectly  affected  by 
the  Government’s  activities,  and 
whether  or  riot  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions  • 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture,  Agency¬ 
wide  (Nl-16-10— 4, 1  item,  1  temporary 
item).  Routine  surveillance  recordings, 
which  were  previously  approved  for 
disposal. 

2.  Department  of  Agriculture,  Risk 

Management  Agency  (Nl-258-08-22,  2 
items,  2  temporary  items).  Records 
relating  to  legal  proceedings  involving 
agency  employees.  ‘ 

3.  Department  of  Agriculture,  Risk 
Management  Agency  (Nl-258-08-24,  2 
hems,  1  temporary  item).  Non¬ 
recordkeeping  copies  of  requests, 
background  documentation,  and  final 
determinations  relating  to 
interpretations  of  regulations  made 
under  the  Federal  Crop  Insurance  Act. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  these  records. 

4.  Department  of  Defense,  Office  of 
the  Secretary  (Nl-330-09-7, 1  item,  1 
temporary  item).  Master  files  of  an 
electronic  information  system  used  to 
allow  military  personnel  and  other  U.S. 
citizens  overseas  to  register  to  vote  and 
request  ballots. 

5.  Department  of  Defense,  Army  and 
Air  Force  Exchange  Service  (Nl-334- 
09-5,  3  items,  3  temporary  items). 
Master  files  and  outputs  of  an  electronic 
information  system  used  to  track  the 
receipt  and  disposition  of  sample 
merchandise. 

6.  Department  of  Defense,  Defense 
Finance  and  Accounting  Service  (Nl- 
507-10-1,  2  items,  2  temporary  items). 


Militeuy  pay  records,  including 
substantiating  documents  and  daily 
transaction  listings  and  registers. 

7.  Department  of  Justice,  Civil 
Division  (Nl-131-08-2,  5  items,  1 
temporary  item).  Records  relating  to- 
proposed  legislation  concerning  the 
alien  property  program.  Proposed  for 
permanent  retention  are  subject  files 
relating  to  claims  and  litigation,  as  well 
as  orders  and  annual  reports  relating  to 
the  program. 

'  8.  Department  of  Justice,  Civil  Rights 
Division  (Nl-60-09-58,  5  items,  5 
temporary  items).  Records  relating  to 
the  Division’s  internal  Web  site, 
including  Web  content  and  Web 
management  records. 

9.  Department  of  Justice,  Civil  Rights 
Division  (Nl-^0-09-60,  1  item,  1 
temporary  item).  Master  files  of  an 
electronic  information  system  that 
tracks  time  spent  by  employees  on 
program  activities  in  order  to  determine 
agency  billing  information. 

10.  Department  of  Justice,  Executive 
Office  for  U.S.  Attorneys  (Nl-60-09-38, 
1  item,  1  temporary  item).  Master  files 
for  an  electronic  case  management 
system  used  by  the  General  Counsel’s 
Office. 

11.  Department  of  Justice,  U.S. 

Trustee  Program  (Nl-60-09-63,  1  item, 

1  temporary  item).  Master  files  of  an 
electronic  information  system  that 
supports  review  of  means  tests  for, 
income  and  assets  requirements  of 
Chapter  7  bankruptcy  filings. 

12.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-09-33, 

6  items,  6  temporary  items).  Master 
files,  outputs,  audit  logs,  and  other  * 
records  associated  with  the  National 
Alert  System,  which  provides 
notification  of  events  to  law 
enforcement  personnel  and  other  first 
responders. 

13.  Department  of  Transportation, 

*  Federal  Aviation  Administration  (Nl- 
237-10—1,  3  items,  3  temporary  items). 
Records  associated  with  a  Web-based 
system  used  to  capture  and  process 
information  relating  to  air  transportation 
oversight. 

14.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10—2,  1  item,  1  temporary  item). 
Master  files  of  an  electronic  information 
system  used  to  track  compliance  with 
regulations  relating  to  drug  and  alcohol 
abuse. 

15.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-3, 1  item,  1  temporary  item). 
Electronic  data  containing  information 
provided  by  airlines  regarding  training 
programs  and  evaluations  of 
proficiency. 
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16.  Department  of  Treinsportation,  , 
Federal  Aviation  Administration  (Nl- 
237-10-5,  1  item,  1  temporary  item). 
Electronic  data  used  to  track  quality; 
management  improvement  actions. 

17.  Department  of  Transportation, 
Federal;  Aviation  Administration  (Nl— 
237-10-6, 1  item,  1  temporary  item). 
Master  files  of  an  electronic  information 
system  used  to  track  agency  equipment 
and  other  assets.  , 

18.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-7, 1  item.  1  temporary  item). 
Master  files  of  an  electronic  information 
system  used  to  collect  and  maintain 
financial  information  provided  by 
airports. 

19.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-8, 1  item,  1  temporary  item). 
Master  files  of  an  electronic  information 
system  which  contains  safety 
information  obtained  from  inspection 
and  surveillance  activities  at  airports. 

20.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-11, 1  item,  1  temporary  item). 
Electronic  data  concerning  agency- 
owned  aircraft  and  their  crew  members. 

21.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10—12,  1  item,  1  temporary  item). 
Engineering  drawings  of  facilities  of  the 
national  airspace  system  created  by  a 
computer  Elided  engineering  graphics 
system. 

22.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-13,  1  item,  1  temporary  item). 
Electronic  data  relating  to  evaluations  of 
buildings  and  other  facilities  of  the 
national  airspace  system. 

23.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-14,  2  items,  2  temporary  items). 
Records  relating  to  configuration 
management  for  national  airspace 
equipment,  including  change  proposals 
and  master  files  of  an  electronic 
information  system  used  to  track 
changes. 

24.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-15, 1  item,  1  temporary  item). 
Master  files  of  an  electronic  information 
system  used  to  track  the  workload  of 
real  estate  and  utility  teams. 

25.  Department  of  Transportation, 
Federal  Aviation  Administration  (Nl- 
237-10-16,  3  items,  3  temporary  items). 
Master  files,  reports,  and  other  records 
associated  with  an  electronic 
information  system  used  to  track 
activities  related  to  safety  inspections 
and  investigations. 

26.  Department  of  the  Treasury, 
Community  Development  Financial 
Institution  (Nl-56-09— 12,  3  items,  3 


temporary  items).  Master  files, 
documentation,  and  outputs  for  an 
electronic  information  system  used  to 
track  monetary  awards  to  financial 
institutions  for  community  development 
purposes. 

27.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (Nl-483-10-1,  2 
items,  2  temporary  items).  Extracted  and 
summarized  data  from  electronic 
information  systems  relating  to  bremch 
office  surveys  and  financial  reporting. 
The  systems  from  which  these  records 
are  derived  were  previously  approved 
for  permanent  retention. 

Dated;  December  14,  2009. 

Michael  J.  Kurtz, 

Assistant  Archivist  for  Records  Services — 
Washington,  DC. 

[FR  Doc.  E9-30266  Filed  12-17-09;  8:45  am]  . 
BILUNG  CODE  751S-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Nuclear  Energy 

Notice  of  Renewal  of  the  Nuclear 
Energy  Advisory  Committee 

Pursuant  to  Section  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act,  App., 
and  section  102-3.65,  Title  41,  Code  of 
Federal  Regulations,  and  following 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  notice  is 
hereby  given  that  the  Nuclear  Energy 
Advisory  Committee  has  been  renewed 
for  a  two-year  period. 

The  Committee  will  provide  advice  to 
the  Department  of  Energy’s  Office  of 
Nuclear  Energy  on  complex  science  and 
technical  issues  that  arise  in  the 
planning,  managing,  and 
implementation  of  DOE’s  nuclear  energy 
program.  The  Secretary  of  Energy  has 
determined  that  renewal  of  the  Nuclear 
Energy  Advisory  Committee  is  essential 
to  the  conduct  of  the  Department’s 
business  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  by  law  upon  the 
Department  of  Energy.  The  Committee 
will  continue  to  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-463),  the  General  Services 
Administration  Final  Rule  on  Federal 
Advisory  Committee  Management,  and 
other  directives  and  instructions  issued 
in  implementation  of  those  acts. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Rachel  Samuel  at  (202)  586—3279. 


Issued  in  Washington,  DC  on  December  11, 
2009. 

Carol  A.  Matthews, 

Acting  Committee  Management  Officer. 

(FR  Doc.  E9-30163  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2009-0137] 

Final  Regulatory  Guide:  Issuance, 
Availability 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice,  of  Issuance  and 
Availability  of  Regulatory  Guide,  RG 
1.205. 


FOR  FURTHER  INFORMATION  CONTACT:  R. 

A.  Jervey,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  (301)  215-7404  or 
e-mail  to  Ricbard.Jervey@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
issuing  a  revised  guide  in  the  agency’s 
“Regulatory  Guide’’  series.  This  series 
was  developed  to  describe  and  make  . 
available  to  the  public  information  such 
as  methods  that  are  acceptable  to  the 
NRC  staff  for  implementing  specific 
parts  of  the  agency’s  regulations, 
techniques  that  the  staff  uses  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  that  the 
staff  needs -in  its  review  of  applications 
for  permits  and  licenses. 

Regulatory  Guide  1.205,  Revision  1, 
“Risk-Informed,  Performance-Based  Fire 
Protection  for  Existing  Light-Water 
Nuclear  Power  Plants,’’  was  issued  with 
a  temporary  identification  as  Draft 
Regulatory  Guide,  DG-1218.  Regulatory 
Guide  1.205,  Revision  1,  incorporates 
the  lessons-learned  from  ongoing  review 
of  the  National  Fire  Protection 
Association  Standard  805  pilot 
applications  and  endorses  the  recently 
released  Revision  2  of  Nuclear  Energy 
Institute  document  NEI  04-02, 
“Guidance  for  Implementing  a  Risk- 
Informed,  Performance-Based  Fire 
Protection  Program  Under  Title  10  of 
the  Code  of  Federal  Regulations  Part 
50.48(c).’’  The  technical  information  in 
the  draft  RG  was  developed  by  the 
Office  of  Nuclear  Reactor  Regulation 
staff  in  conjunction  with  agency 
stakeholders. 

II.  Further  Information 

In  March  2009,  DG-1218  was 
published  with  a  public  comment 
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period  of  60  .days  from  the  issuance  of 
the  guide.  The  staffs  responses  to  the 
public  comments  received  are  located  in 
the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  under  Accession  Number 
ML092460330.  The  summary  regulatory 
analysis  is  located  in  ADAMS  under 
Accession  Number  ML092730342. 
Electronic  copies  of  RG  1.205  are 
available  through  the  NRC’s  public  Web 
site  under  “Regulatory  Guides”  at 
http://www.Tirc.gov/reading-rm/doc- 
collections/. 

In  addition,  regulatory  guides  are 
available  for  inspection  at  the  NRC’s  ' 
Public  Document  Room  (PDR)  located  at 
11555  Rockville  Pike,  Rockville, 
Maryland.  The  PDR’s  mailing  address  is 
USNRC  PDR,  Washington,  DC  20555- 
0001.  The  PDR  can  also  be  reached  by 
telephone  at  (301)  415^737  or  (800) 
397-4205,  by  fax  at  (301)  415-3548,  and 
by  e-mail  to  pdr.resource@nrc.gov. 

Regulatory  guides  are  not 
copyrighted,  and  Commission  approval 
is  not  required  to  reproduce  them. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  December  2009. 

For  the  Nuclear  Regulatory  Commission. 

Andrea  D.  Valentin, 

Chief,  Regulatory  Guide  Development  Branch, 
Division  of  Engineering,  Office  of  Nuclear 
Regulatory  Research. 

(FR  Doc.  E9-30103  Filed  12-17-69;  8:45  am] 
BILLING  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 

Comment  Request  for  Review  of  a 
Revised  Information  Coliection:  (0MB 
Control  No.  3206-0134;  Standard  Form 
2803  and  Standard  Form  3108) 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  This  information 
collection,  “Application  to  Make 
Deposit  or  Redeposit  (CSRS)”  (OMB 
Control  No.  3206-0134;  Standmd  Form 
2803)  and  “Application  to  Make  Service 
Credit  Payment  for  Civilian  Service 
(FERS)”  (OMB  Control  No.  3206-0134; 
Standard  Form  3108)  are  applications  to 
make  payment  used  by  persons  who  are 
eligible  to  pay  for  Federal  service  which 
was  not  subject  to  retirement  deductions 


and/or  for  Federal  service  which  was 
subject  to  retirement  deductions  which 
were  subsequently  refunded  to  the 
applicant. 

In  addition  to  the  current  Federal 
employees  who  will  use  these  forms,  we 
expect  to  receive  approximately  75 
filings  of  each  form  from  former  Federal 
employees  per  year.  This  gives  us  a  total 
of  150  filings.  Each  form  takes 
approximately  30  minutes  to  complete. 
The  annual  burden  is  75  hours. 

For  copies  of  this  proposal,  contact 
Cyrus  S.  Benson  on  (202)  606-4808, 
FAX  (202)  606-0910  or  via  e-mail  to 
Cyrus.Benson@opm.gov.  Please  include 
a  mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — James  K.  Freiert,  Deputy  Assistant 
Director,  Retirement  Services  Program, 
Center  for  Retirement  and  Insurance 
Services,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
3305,  Washington,  DC  20415-3500  and 
OPM  Desk  Officer,  Office  of  Information 
&  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  NW.,  725 
17th  Street,  NW.,  Room  10235, 
Washington,  DC  20503. 

For  information  regarding 
administrative  coordination  contact: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services/Support  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  4H28,  Washington,  DC 
20415,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 

John  Berry, 

Director. 

[FR  Doc.  E9-30166  Filed  12-17-09;  8:45  am] 
BILLING  CODE  SSaS-SS-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  Review:  OPM  Form 
1203-FX,  Occupational  Questionnaire, 
3206-0040 

AGENCY:  U.S.  Office  of  Personnel 
Management. 

ACTION:  30-Day  notice  and  request  for 
comments. 

SUMMARY:  The  Automated  Services 
Management  Group,  Office  of  Personnel 
Management  (OPM)  offers  the  general 
public  and  other  Federal  agencies  the 
opportunity  to  comment  on  an  existing 
information  collection  request  (ICR) 
3206-0040,  Occupational 
Questionnaire,  OPM  Form  1203-FX.  As 


required  by  the  Paperwork  Reduction 
Act  of  1995,  (Pub.  L.  104-13,  44  U.S.C. 
chapter  35)  as  amended  by  the  Clinger- 
Cohen  Act  (Pub.  L.  104-106),  OPM  is 
soliciting  comments  for  this  collection. 
The  information  collection  was 
previously  published  in  the  Federal 
Register  on  September  18,  2009  at 
Volume  74  FR  47981  allowing  for  a  60- 
day  public  comment  period.  We 
received  3  comments  and  responded  to 
them.  The  purpose  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
comments.  The  Office  of  Management 
and  Budget  is  particularly  interested  in 
comments  that: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  a;utomated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

dates:  Comments  are  encouraged  and 
will  be  accepted  until  January  19,  2010. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.1. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  Budget, 
725  17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Officer  for  the 
Office  of  Personnel  Management  or  sent 
via  electronic  mail  to 
oira_submission@omb.eop.gov  or  faxed 
to  (202)  395-6974. 

FOR  FURTHER  INFORMATION  CONTACr.  A 

copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  contacting  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the  Office  of 
Personnel  Management  or  sent  via 
electronic  mail  to 

oirajsubmission@omb.eop.gov  or  faxed 
to (202)  395-6974. 

SUPPLEMENTARY  INFORMATION:  The 

Occupational  Questionnaire  is  an 
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optical  scan  form  designed  to  collect  ' 
applicant  information  and  qualifications 
in  a  format  suitable  for  automated- 
processing  and  to  create  applicant 
records  for  an  automated  examining 
system.  The  1203  series  was  commonly 
referred  to  as  the  “Qualifications  and 
Availability  Form  C.”  OPM  has  re-titled 
the  series  as  “Occupational 
Questionnaire”  to  fit  a  more  generic 
need.  OPM  uses. this  form  to  carry  out 
its  responsibility  for  open  competitive 
examining  for  admission  to  the 
competitive  service  in  accordance  with 
section  3304,  of  title  5,  United  States 
Code. 

Analysis 

Agency:  Automated  Systems 
Management  Group,  Office  of  Personnel 
Management. 

Title:  Occupational  Questionnaire, 
OPM  Form  1203-FX. 

OMB  Number:  3260-0040. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respond  mts:  3,484,764. 
Estimated  Time  per  Respondent:  45 
minutes. 

Total  Burden  Hours:  2,613,573. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintaining):  $468,280. 

John  Berry, 

Director,  U.S.  Office  of  Personnel 
Management. 

IFR  Doc.  E9-30167  Filed  12-17-09;  8:45  am) 
BILLING  CODE  632S-38-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

[OMB  Control  No.  3206-0172;  Standard 
Form  3104  and  Standard  Form  3104B] 

Proposed  Collection;  Request  for 
Comments  Review  of  a  Revised 
information  Coiiection 

AGENCY:  Office  of  Personnel  . 
Management.  » 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  review  of  a  revised 
information  collection.  “Application  for 
Death  Benefits — FERS”  (OMB  Control 
No.  3206-0172;  Standard  Form  3104),  is 
used  by  persons  applying  for  death 
benefits  which  may  be  payable  under 
FERS  becau'se  of  the  death  of  an 


employee,  former  employee,  or  retiree 
who  was  covered  by  FERS  at  the  time 
of  his/her  death  or  separation  from 
Federal  Service.  “Documentation  and 
Elections  in  Support  of  Application  for 
Death  Benefits  when  Deceased  was  an 
Employee  at  the  Time  of  Death — FERS” 
(OMB  Control  No.  3206-0172;  Standard 
Form  3104B),  is  used  by  applicants  for 
death  benefits  under  FERS  if  the 
deceased  was  a  Federal  employee  at  the 
time  of  death. 

Comments  are  particularly  invited  on: 
whether  this  collection  of  information  is 
necessary  for  the  proper  performance  of 
functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  is 
accurate,  and  based  on  valid 
assumptions  and  methodology;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
use  of  the  appropriate  technological 
collection  techniques  or  other  forms  of  %. 
information  technology. 

We  estimate  that  approximately  9,607 
SF  3104s  will  be  processed  annually 
and  each  form  takes  approximately  60 
minutes  to  complete.  An  annual  burden 
of  9,607  hours  is  estimated.  We  estimate 
that  approximately  3,759  SF  3104Bs 
will  be  processed  annually  and  e§ch 
form  takes  approximately  60  minutes  to 
complete.  An  annual  burden  of  3,759 
hours  is  estimated.  The  total  annual 
estimated  burden  is  13,366. 

For  copies  of  this  proposal,  contact  . 
Cyrus  S.  Benson  on  (202)  606-4808, 
FAX  (202)  606-0910  or  via  e-mail  to 
Cyrus.Benson@opm.gov.  Please  include 
a  mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the ’date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to — James  K.  Freiert,  Deputy  Assistant 
Director,  Retirement  Services  Program, 
Center  for  Retirement  and  Insurance 
Services,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW.,  Room 
3305,  Washington,  DC  20415-3500. 

For  information  regarding 
administrative  Coordination  Contact: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services/Support  Group,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  4H28,  Washington,  DC 
20415,(202)606-0623. 

U.S.  Office  of  Personnel  Management. 

John  Berry, 

Director. 

[FR  Doc.  E9-30168  Filed  12-17-09;  8:45  am) 
BILLING  CODE  6325-3S-P 


POSTAL  REGULATORY  COMMISSION 

[Docket  No.  CP2009-31;  Order  No.  357] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
ACTION:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  filing  of  a 
change  in  prices  for  Priority  Mail 
Contract  7  (MC2009-25).  This  notice 
addresses  procedural  steps  associated 
with  the  filing. 

DATES:  Comments  are  due:  December  21. 
2009. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online'system  at  http:// 
wviw.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 
contact  the  person  identified  in  “FOR 
FURTHER  INFORMATION  CONTACT” 
by  telephone  for  advice  on  alternatives 
to  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6820  or 
Stephen .  sharfman@prc.gov . 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Notice  of  Filing 

III.  Ordering  Paragraphs 
I.  Introduction 

On  December  10,  2009,  the  Postal 
Service  filed  notice  of  a  change  in  prices 
pursuant  to  an  amendment  to  Priority 
Mail  Contract  7.^  The  Notice  includes 
three  attachments:  A  redacted  version  of 
the  amendment  to  Priority  Mail  Contract 
7  as  Attachment  A;  a  certitied  statement 
of  compliance  with  39  U.S.C.  3633(a)  as 
Attachment  B;  and  an  application  for 
non-public  treatment  and  a  redacted 
version  of  the  supporting  financial 
documentation  as  Attachment  C.  In 
addition,  the  Postal  Service  filed  the 
unredacted  amendment  to  the  contract 
and  supporting  financial  documentation 
under  seal.  Notice  at  1. 

Substantively,  the  Notice  seeks 
approval  of  an  amendment  to  the  prices 
for  Priority  Mail  Contract  7  while 
keeping  the  contract’s  existing  duration. 
Notice,  Attachment  A.^  The  Postal 
Service  states  that  the  price  amendment 
will  become  effective  the  day  the 


’  Notice  of  United  States  Postal  Service  of  Change 
in  Prices  Pursuant  to  Amendment  to  Priority  Mail 
Contract  7,  December  10,  2009  (Notice). 

2  Priority  Mail  Contract  7  was  originally 
approved,  along  with  Priority  Mall  Contracts  6,  and 
8  through  10  in  this  docket  by  PRC  Order  No.  226, 
Order  Concerning  Priority  Mail  Contracts  6  through 
10,  June  19,  2009. 
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Commission  completes  its  review  of  the 
Notice.  Notice  at  1. 

II.  Notice  of  Filings 

The  Commission  reopens  Docket  No. 
CP2009-31  for  consideration  of  the 
issues  raised  by  the  Notice.  Interested 
persons  may  submit  comments  on 
whether  these  recent  Postal  Service’s 
filings  in  this  docket  are  consistent  with 
the  policies  of  39  U.S.C.  3632,  3633,  or 
3642  and  39  CFR  part  3015.  Comments 
are  due  no  later  than  December  21, 

2009.  The  public  portions  of  these 
filings  can  be  accessed  via  the 
Commission’s  Web  site  (http:// 
www.prc.gov). 

The  Commission  appoints  Paul  L. 
Harrington  to  serve  as  Public 
Representative  in  this  proceeding. 

III.  Ordering  Paragraphs  . 

It  is  ordered: 

1.  The  Commission  reopens  Docket 
No.  CP2009-31  for  consideration  of  the 
matters  raised  by  the  amendment  to 
Priority  Mail  Contract  7. 

2.  Pursuant  to  39  U.S.C.  505,  Paul  L. 
Harrington  is  appointed  to  serve  as 
officer  of  the  Commission  (Public 
Representative)  to  represent  the 
interests  of  the  general  public  for  this 
aspect  of  this  docket. 

3.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than 
December  21,  2009. 

4.  The  Secretary  shall  arrange  for 
publication  of  this  notice  and  order  in 
the  Federal  Register. 

By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

[FR  Doc.  E9-30072  Filed  12-1 7-E9;  8:45  am] 
BILLING  CODE  77ia-FW-S 


POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2010-14;  Order  No.  356] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

SUMMARY:  The  Commission  is  noticing  a 
recently-filed  Postal  Service  filing  to 
add  a  new  Global  Expedited  Packages 
Services  2  product  to  the  Competitive 
Product  List.  This  notice  addresses 
procedural  steps  associated  with  the 
filing. 

DATES:  Comments  are  due:  December  21, 
2009. 

ADDRESSES:  Submit  comments 
electronically  via  the  Commission’s 
Filing  Online  system  at  http:// 
vimrw.prc.gov.  Commenters  who  cannot 
submit  their  views  electronically  should 


contact  the  person  identified  in  “FOR 
FURTHER  INFORMATION 
CONTACT’ ’by  telephone  for  advice  on 
ailternatives  to  electronic  filing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6820  or 
stephen.sharfman@prc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Notice  of  Filing 

III.  Ordering  Paragraphs 

I.  Introduction 

On  December  10,  2009,  the  Postal 
Service  filed  a  notice  announcing  that  it 
has  entered  into  an  additional  Global 
Expedited  Package  Services  2  (GEPS  2) 
contract.^ 

GEPS  2  provides  volume-based 
incentives  for  mailers  that  send  large 
volumes  of  Express  Mail  International 
(EMI)  and/or  Priority  Mail  International 
(PMI).  The  Postal  Service  believes  the 
instant  contract  is  functionally 
e^iuivalent  to  the  previously  submitted 
GEPS  2  contracts  and  is  supported  by 
the  Governors’  Decision  filed  in  Docket 
No.  CP2008-4.2  Id.  at  1. 

The  instant  contract.  The  Postal 
Service  filed  the  instant  contract 
pursuant  to  39  CFR  3015.5.  In  addition, 
the  Postal  Service  contends  that  the 
contract  is  in  accordance  with  Order  No. 
290.3  -rjig  term  of  the  instant  contract  is 
1  year  from  the  date  the  Postal  service 
notifies  the  customer  that  all  necessary 
regulatory  approvals  have  been 
received.  Notice  at  2. 

‘  In  support  of  its  Notice,  the  Postal 
Service  filed  four  attachments  as 
follows: 

1.  Attachment  1-an  application  for 
non-public  treatment  of  materials  to 
maintain  the  contract  and  supporting 
documents  under  seal; 

2.  Attachment  2-a  redacted  copy  of 
Governors’  Decision  No.  08-7  which 
establishes  prices  and  classifications  for 
GEPS  contracts,  a  description  of 
applicable  GEPS  contracts,  formulas  for 
prices,  an  analysis  and  certification  of 
the  formulas  and  certification  of  the 
Governors’  vote; 

3.  Attachment  3-a  redacted  copy  of 
the  contract,  applicable  annexes,  and  a 

_ 9 _ 

*  Notice  of  United  States  Postal  Service  Filing  of 
Functionally  Equivalent  Global  Expedited  Package 
Services  2  Negotiated  Service  Agreement  and 
Application  for  Non-Public  Treatment  of  Materials 
Filed  Under  Seal,  December  10,  2009  (Notice). 

"  2  See  Docket  No.  CP2008-4,  Notice  of  United 
States  Postal  Service  of  Governors’  Decision 
Establishing  Prices  and  Classifications  for  Global 
Expedited  Package  Services  Contracts,  May  20, 
2008. 

^  See  Docket  No.  CP2009-50,  Order  Granting 
Clarification  and  Adding  Global  Expedited  Package 
Services  2  to  the  Competitive  Product  List,  August 
28,  2009  (Order  No.  290). 


provision  to  modify  the  mailer’s  tender 
requirements;  and 
Attachment  4-a  certified  statement 
required  by  39  CFR  3015.5(c)(2). 

Functional  equivalency.  The  Postal 
Service  asserts  that  the  instant  contract 
is  functionally  equivalent  to  the  contract 
in  Docket  No.  CP2009-50  and  prior 
GEPS  2  contracts.  Id.  at  3-4.  It  also 
contends  that  the  instant  contract  meets 
the  requirements  of  Governors’  Decision 
No.  08-7  for  rates  for  GEPS  contracts.  Id. 
at  3.  The  Postal  Service  indicates  that 
the  instant  contract  differs  from  the 
contract  in  Docket  No.  CP2009-50  in 
two  ways,  namely,  (a)  Customer  specific 
information,  e.g.,  the  customer’s  name, 
address,  and  provisions  clarifying 
tender  locations;  and  (b)  revisions 
intended  to  be  included  in  all 
subsequent  agreements.  Id.  at  3-4.  The 
latter  revisions  address,  for  example,  the 
treatment  of  confidential  information 
and  the  availability  of  pickup  service.^ 

The  Postal  Service  contends  that  the 
instant  contract  satisfies  the  pricing 
formula  and  classification  system 
established  in  Governors’  Decision  No. 
08-7.  Id.  2-3.  It  asserts  that  the  instant 
contract  and  all  GEPS  2  contracts  have 
similar  cost  and  market  characteristics 
and  is  functionally  equivalent  in  all 
relevant  aspects.  Id.  at  5.  The  Postal 
Service  concludes  that  this  contract  is  in 
compliance  with  39  U.S.C.  3633,  and 
requests  that  this  contract  be  included 
within  the  GEPS  2  product.  Id. 

II.  Notice  of  Filing 

The  Commission  establishes  Docket 
No.  CP2010-14  for  consideration  of 
matters  related  to  the  contract  identified 
in  the  Postal  Service’s  Notice. 

Interested  persons  may  submit 
comments  on  whether  the  Postal 
Service’s  contract  is  consistent  with  the 
policies  of  39  U.S.C.  3632,  3633,  or  3642 
and  39  CFR  part  3015.  Comments  are 
due  no  later  than  December  21,  2009. 
The  public  portions  of  these  filings  can 
be  accessed  via  the  Commission’s  Web 
site  {http://www.prc.gov). 

,  The  Commission  appoints  Paul  L. 
Harrington  to  serve  as  Public 
Representative  in  this  proceeding. 

HI.  Ordering  Paragraphs 

It  is  ordered: 

1.  The  Commission  establishes  Docket 
No.  CP2010-14  for  consideration  of  the 
issues  raised  in  this  docket. 


*  Id.  at  4-5.  The  Postal  Service  filed  revisions  to 
the  agreement  imder  seal  regarding  certain  Articles. 
It  is  not  apparent  that  the  revised  provisions  should 
be  filed  as  non-public.  Therefore,  the  Postal  Service 
shall  promptly  file  the  revised  provisions  as  public 
or  provide  justification  for  their  treatment  as  non¬ 
public. 
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2.  Comments  by  interested  persons  in 
these  proceedings  are  due  no  later  than  • 
December  21,  2009. 

3.  Pursuant  to  39  U.S.C.  505,  Paul  L. 
Harrington  is  appointed  to  serve  as 
officer  of  the  Commission  (Public 
Representative)  to  represent  the 
interests  of  the  general  public  in  this 
proceeding.- 

4.  The  Postal  Service  shall  promptly 
clarify  the  revisions  to  the  contract  as 
set  forth  in  this  order. 

5.  The  Secretary  shall  arrange  for 
publication  of  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Shoshana  M.  Grove, 

Secretary. 

[FR  Doc.  E9-30073  Filed  12-17-E9;  8:45  am] 
BILUNG  CODE  7710-FW-S 


RAILROAD  RETIREMENT  BOARD  . 

Agency  Forms  Submitted  for  0MB 
Review,  Request  for  Comments 

SUMMARY:  In  accordance  with  the  . 
Paperwork  Reduction  Act  of  1995  (44 
U.kc.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  is  forwarding 
an  Information  Collection  Request  (ICR) 
to  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (0MB)  to 
request  a  revision  to  a  currently 
approved  collection  of  information.  Our 
ICR  describes  the  information  we  seek 
to  collect  from  the  public.  Review  and 
approval  by  OIRA  ensuresjthat  we 
impose  appropriate  paperwork  burdens. 

The  RRB  invites  comments  on  the 
proposed  collections  of  information  to 
determine  (1)  The  practical  utility  of  the 
collections;  (2)  the  accuracy  of  the 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance- the  quality,  utility  and 
clarity  of  the  information  that  is  the 
subject  of  collection;  and  (4)  ways  to 
minimize  the  burden  of  collections  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  to  RRB  or  OIRA  must  contain 
the  0MB  control  number  of  the  ICR.  For 
proper  consideration  of  your  comments, 
it  is  best  if  RRB  and  OIRA  receive  them 
within  30  days  of  publication  date. 

Repayment  of  Debt;  OMB  3220-0169 

When  the  Railroad  Retirement  Board 
(RRB)  determines  that  an  overpayment 
of  Railroad  Retirement  Act  (R]^)  or 
Railroad  Unemployment  Insurance  Act 
(RUIA)  benefits  has  occurred,  it  initiates 
prompt  action  to  notify  the  annuitant  of 
the  overpayment  and  to  recover  the 
money  owed  the  RRB.  To  effect 


payment  of  a  debt  by  credit  card,  the 
RRB  currently  utilizes  Form  G— 421f, 
Repayment  by  Credit  Card. 

The  RRB  proposes  minor  non-burden 
impacting  changes  to  Form  G— 421f.  One 
form  is  completed  by  each  respondent. 
Completion  is, voluntary.  RRB 
procedures  pertaining  to  benefit 
overpayment  determinatfons  and  the 
recovery  of  such  benefits  are  prescribed 
in  20  CFR  255  and  340. 

Information  Collection  Request  (ICR) 

.Title:  Repayment  of  Debt. 

•  OMB  Control  Number:  OMB  3220- 
0169. 

Form(s)  submitted:  G-421f. 

Expiration  date  of  current  OMB 
clearance:  12/31/2009. 

Type  of  request:  Revision  of  a 
currently  approved  collection. 

Affected  public:  Individuals  or 
households. 

Abstract:  When  the  RRB  determines 
that  an  overpayment  of  benefits  under 
the  Railroad  Retirement  Act  or  Railroad 
Unemployment  Insurance  Act  has 
occurred,  it  initiates  prompt  action  to 
notify  the  claimant  of  the  overpayment 
and  to  recover  the  amount  owed.  The 
collection  obtains  information  needed  to 
allow  for  repayment  by  the  claimant  by 
credit  card,  in  addition  to  the  customary 
form  of  payment  by  check  or  money 
order. 

Changes  Proposed:  The  RRB  proposes 
non-burden  impacting  editorial  changes 
to  Form  G-421f. 

The  total  burden  estimate  for  the  ICB 
is  as  follows: 

Estimated  annual  number  of 
respondents:  300. 

Total  annual  responses:  300. 

Total  annual  reporting  hours:  25. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from 
Charles  Mierzwa,  the  agency  clearance 
officer  at  (312-751-3363)  or 
Charles.Mierzwa@rrb.gov. 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Patricia  A.  Henaghan,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  or 
Patricia.Henaghan@rrb.gov  and  to  the 
OMB  Desk  Officer  for  the  RRB,  at  the 
Office  of  Management  and  Budget, 
Room  10230,  New  Executive  Office 
Building,  Washington,  DC  20503.. 

Charles  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  E9-30137  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  7905-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  09779-0454] 

Emergence  Capital  Partners  SBIC, 

L.P.;  Notice  Seeking  Exemption  Under 
Section  312  of  the  Small  Business  > 
investment  Act,  Conflicts  of  Interest 

Notice  is  hereby  given  that  Emergence 
Capital  Partners  SBIC,  L.P.,  160  Bovet 
Foad,  Suite  300,  San  Mateo,  CA  94402, 
a  Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (“the  Act”),  in  connection 
with  the  financing  of  a  small  concern, 
has  sought  an  exemption  under  Section 
312  of  the  Act  and  Section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  (“SBA”.)  Rules  and 
Regulations  (13  CFR  107.730). 
Emergence  Capital  Partners  SBIC,  L.P. 
proposes  to  provide  equity  financing  to 
Lithium  Technologies,  Inc.,  6121  Hollis 
Street  Suife  4,  Emeryville,  CA  94608 
(“Lithium”).  The  financing  is 
contemplated  for  working  capital  and 
general  operating  purposes. 

The  financing  is  brought  within  the 
purview  of  §  lt)7. 730(a)(1)  of  the 
Regulations  because  Emergence  Capital 
Partners,  L.P.  and  Emergence  Capital 
Associates,  L.P.,  Associates  of 
Emergence  Capital  Partners  SBIC,  L.P., 
own  in  aggregate  more  than  ten  percent 
of  Lithium  and  therefore  Lithium  is 
considered  an  Associate  of  Emergence 
Capital  Partners  SBIC,  L.P.  Therefore, 
this  trailsaction  is  considered  Financing 
an  Associate,  requiring  prior  SBA 
approval. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  within  15 
days  of  the  date  of  this  publication  to 
the  Associate  Administrator  for 
Investment,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  DC  20416. 

Dated:  December  3,  2009. 

Sean  ).  Greene, 

Associate  Administrator  for  Investment. 

[FR  Doc.  E9-30099  Filed  12-17-09;  8:45  am] 
BILLING  CODE  8025-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61164;  File  No.  S7-06-09] 

Order  Extending  and  Modifying 
Temporary  Exemptions  Under  the 
Securities  Exchange  Act  of  1934  in 
Connection  With  Request  of  Chicago 
Mercantile  Exchange  Inc.  Related  to 
Central  Clearing  of  Credit  Default 
Swaps,  and  Request  for  Comments 

December  14,  2009. 

I.  Introduction 

Over  the  past  year,  the  Securities  and 
Exchange  Commission  (“Commission”) 
has  taken  multiple  actions  to  protect 
investors  and  ensure  the  integrity  of  the 
nation’s  securities  markets,  including 
actions  ^  designed  to  address  concerns 
related  to  the  market  in  credit  default 
swaps  (“CDS”). 2  The  over-the-counter 


'  See  generally  Securities  Exchange  Act  Release 
No.  60372  (Jul.  23.  2009),  74  FR  37748  (Jul.  29, 

2009)  (temporary  exemptions  in  connection  with 
CDS  clearing  by  ICE  Clear  Europe  Limited), 
Securities  Exchange  Act  Release  No.  60373  (Jul.  23, 
2009),  74  FR  37740  (Jul.  29,  2009)  (temporary 
exemptions  in  connection  with  CDS  clearing  by 
Eurex  Clearing  AG),  Securities  Exchange  Act 
Release  No.  59578  (Mar.  13,  2009),  74  FR  11781 
(Mar.  19,  2009)  (temporary  exemptions  in 
connection  with  CDS  clearing  by  Chicago 
Mercantile  Exchange  Inc.)  (“CNffi  Exemptive 
Order”),  Securities  Exchange  Act  Release  N6.  59527 
(Mar.  6,  2009),  74  FR  10791  (Mar.  12.  2009) 
(temporary  exemptions  in  connection  with  CDS 
clearing  by  ICE  US  Trust  LLC  (now  “ICE  Trust  U.S. 
LLC”)),  Securities  Exchange  Act  Release  No.  59164 
(Dec.  24,  2008),  74  FR  139  Qan.  2,  2009)  (temporary 
exemptions  in  connection  with  CDS  clearing  by 
LIFFE  A&M  and  LCH.Cleamet  Ltd.)  and  other 
Commission  actions  discussed  therein. 

In  addition,  we  have  issued  interim  final 
temporary  rules  that  provide  exemptions  under  the 
Securities  Act  of  1933  and  the  Securities  Exchange 
Act  of  1934  for  CDS  to  facilitate  the  operation  of 
one  or  more  central  counterparties  for  the  CDS 
market.  See  Securities  Act  Release  No.  8999  (Jan. 

14,  2009),  74  FR  3967  (Jan.  22,  2009)  (initial 
approval);  Securities  Act  Release  No.  9063  (Sep.  14, 
2009),  74  FR  47719  (Sep.  17,  2009)  (extension  until 
Nov.  30,  2010). 

Further,  the  Commission  has  provided  temporary 
exemptions  in  connection  with  Sections  5  and  6Tff 
the  Securities  Exchange  Act  of  1934  for  transactions 
in  CDS.  See  Securities  Exchange  Act  Release  No. 
59165  (Dec.  24,  2008),  74  FR  133  (Jan.  2,  2009) 
(initial  exemption);  Securities  Exchange  Act  Release 
No.  60718  (Sep.  25,  2009),  74  FR  50862  (Oct.  1, 
2009)  (extension  until  Mar.  24,  2010). 

2  A  CDS  is  a  bilateral  contract  between  two 
parties,  known  as  counterparties.  The  value  of  this 
financial  contract  is  based  on  underlying 
obligations  of  a  single  entity  (“reference  entity”)  or 
on  a  particular  security  or  other  debt  obligation,  or 
an  index  of  several  such  entities,  securities,  or 
obligations.  The  pbligation  of  a  seller  to  make 
payments  under  a  CDS  contract  is  triggered  by  a 
default  or  other  credit  event  as  to  such  entity  or 
entities  or  such  security  or  securities.  Investors  may 
use  CDS  for  a  variety  of  reasons,  including  to  offset 
or  insure  against  risk  in  their  fixed-income 
portfolios,  to  take  positions  in  bonds  or  in  segments 
of  the  debt  market  as  represented  by  an  index,  or 
to  take  positions, on  the  volatility  in  credit  spreads 
during  times  of  economic  uncertainty. 


(“OTC”)  market  for  CDS  has  been  a  - 
source  of  concern  to  us  and  other 
financial  regulators,  and  we  have 
recognized  that  facilitating  the 
establishment  of  central  counterparties 
(“CCPs”)  for  CDS  can  play  an  important 
role  in  reducing  the  counterparty  risks 
inherent  in  the  CDS  market,  and  thus 
can  help  mitigate  potential  systemic 
impacts.  We  have  therefore  found  that 
taking  action  to  help  foster  the  prompt 
development  of  CCPs,  including 
granting  temporary  conditional 
exemptions  from  certain  provisions  of 
the  Federal  securities  laws,  is  in  the 
public  interest.  3 

The  Commission’s  authority  over  the 
OTC  market  for  CDS  is  limited. 
Specifically,  Section  3A  of  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  limits  the 
Commission’s  authority  over  swap 
agreements,  as  defined  in  Section  2 06 A 
of  the  Gramm-Leach-Bliley  Act.'*  For 
those  CDS  that  are  swap  agreements,  the 
exclusion  from  the  definition  of  security 
in  Section  3A  of  the  Exchange  Act,  and 
related  provisions,  will  continue  to 
apply.  The  Commission’s  action  today 
does  not  affect  these  CDS,  and  this 
Order  does  not  apply  to  them.  For  those 
CDS  that  are  not  swap  agreements 
(“non-excluded  CDS”),  the 
Commission’s  action  today  provides 
conditional  exemptions  from  certain 
requirements  of  the  Exchange  Act. 

The  Commission  believes  that  using 
well-regulated  CCPs  to  clear 
transactions  in  CDS  provides  a  number 
of  benefits,  by  helping  to  promote 
efficiency  cmd  reduce  risk  in  the  CDS 
market  and  among  its  participants, 
contributing  generally  to  the  goal  of 
market  stability,  and  by  requiring 
maintenance  of  records  of  CDS 
transactions  that  would  aid  the 
Commission’s  efforts  to  prevent  and 


Growth  in  the  CDS  market  has  coincided  with  a 
significant  rise  in  the  types  and  number  of  entities 
participating  in  the  CDS  market.  CDS  were  initially 
created  to  meet  the  demand  of  banking  institutions 
looking  to  hedge  and  diversify  the  credit  risk  - 
attendant  to  their  lending  activities.  However, 
financial  institutions  such  as  insurance  companies, 
pension  funds,  securities  firms,  and  hedge  funds 
have  entered  the  CDS  market. 

^  See  generally  actions  referenced  in  note  1, 
supra. 

*  15  U.S.C.  78c— 1.  Section  3A  excludes  both  a 
non-security-based  and  a  security-based  swap 
agreement  from  the  definition  of  “security”  under 
Section  3(a)(10)  of  the  Exchange  Act,  15  U.S.C. 
78c(a)(10).  Section  206A  of  the  Gramm-Leach-Bliley 
Act  defines  a  “swap  agreement”  as  “any  agreement, 
contract,  or  transaction  between  eligible  contract 
peuticipants  (as  defined  in  section  la(12)  of  the 
Commodity  Exchange  Act  »*•)•**  the 
material  terms  of  which  (other  than  price  and 
quantity)  are  subject  to  individual  negotiation.”  15 
U.S.C.  78c  note. 


detect  fraud  and  other  abusive  market 
practices.5 

Earlier  this  year,  the  Commission 
granted  temporary  conditional 
exemptions  to  the  Chicago  Mercantile 
Exchange  Inc.  (“CME”)  and  Citadel 
Investment  Croup,  L.L.C.  (“Citadel”) 
from  certain  requirements  under  the 
Exchange  Act  with  respect  to  their 
proposed  activities  in  clearing  and 
settling  certain  CDS,®  as  well  as  the 
proposed  activities  of  certain  other 
persons.^  Those  exemptions  are 
scheduled  to  expire  on  December  14, 
2009.  CME  has  requested  that  the 
Commission  extend  the  exemptions, 
and  expand  them  to  address  the 
calculation  of  settlement  prices  for  non- 
excluded  CDS.® 

Based  on  the  facts  presented  and  the 
representations  made  by  CME,®  and  for 
the  reasons  discussed  in  this  Order,  and 


®  See  generally  actions  referenced  in  note  1, 
supra. 

®  For  purposes  of  this  Order,  “Cleared  CDS” 
means  a  credit  default  swap  that  is  submitted  (or 
offered,  purchased,  or  sold  on  terms  providing  for 
submission)  to  CME,  that  is  offered  only  to, 
purchased  only  by,  and  sold  only  to  eligible 
contract  participants  (as  defined  in  Section  la(12) 
of  the  Commodity  Exchange  Act  (“CEA”)  as  in 
effect  on  the  date 'of  this  Order  (other  than  a  person 
that  is  an  eligible  contract  participant  under 
paragraph  (C)  of  that  section)),  and  in  which:  (i)  The 
reference  entity,  the  issuer  of  the  reference  security, 
or  the  reference  security  is  one  of  the  following:  (A) 
An  entity  reporting  under  the  Exchange  Act, 
providing  Securities  Act  Rule  144A(d)(4) 
information,  or  about  which  financial  information 
is  otherwise  publicly  available;  (B)  a  foreign  private 
issuer  whose  securities  are  listed  outside  the  United 
States  and  that  has  its  principal  trading  market 
outside  the  United  States;  (C)  a  foreign  sovereign 
debt  security;  (D)  an  asset-backed  security,  as 
defined  in  Regulation  AB,  issued  in  a  registered 
transaction  with  publicly  available  distribution 
reports;  or  (E)  an  asset-backed  security  issued  or 
guaranteed  by  the  Federal  National  Mortgage 
Association  (“Fannie  Mae”),  the  Federal  Home 
Loan  Mortgage  Corporation  (“Freddie  Mac”),  or  the 
Government  National  Mortgage  Association 
(“Ginnie  Mae”);  or  (ii)  the  reference  index  is  an 
index  in  which  80  percent  or  more  of  the  index’s 
weighting  is  comprised  of  the  entities  or  securities 
described  in  subparagraph  (i).  As  discussed  above, 
the  Commission’s  action  today  does  not  affect  CDS 
that  are  swap  agreements  under  Section  206A  of  the 
Gramm-Leach-Bliley  Act.  See  text  at  note  4,  supra. 

^  See  CME  Exemptive  Order,  supra  note  1. 

*  See  Letter  from  Ann  K.  Shuman,  Managing 
Director  and  Deputy  General  Counsel,  CME,  to 
Elizabeth  Murphy,  Secretary,  Commission,  Dec.  14, 
2009  (“December  2009  request”). 

®  See  id.  The  exemptions  we  are  granting  today 
are  based  on  all  of  the  representations  made  in  the 
December  2009  request  by  CME.  We  recognize, 
howeyer,  that  there  could  be  legal  uncertainty  in 
the  event  that  one  or  more  of  the  underlying 
representations  were  to  become  inaccurate. 
Accordingly,  if  any  of  these  exemptions  were  to 
become  unavailable  by  reason  of  an  underlying 
representation  no  longer  being  materially  accurate, 
the  legal  status  of  existing  open  positions  in  non- 
excluded  CDS  that  previously  had  been  cleared 
pursuant  to  the  exemptions  would  remain 
unchanged,  but  no  new  positions  could  be 
established  pursuant  to  the  exemptions  until  all  of 
the  underlying  representations  were  again  accurate. 
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subject  to  certain  conditions,  the 
Commission  is  extending  temporarily 
the  exemptions  granted  in  the  CME 
Exemptive  Order,  and  is  expanding 
them  to  accommodate  CME’s  proposed 
settlement  price  calculation 
methodology  for  non-excluded  CDS. 
Specifically,  the  Commission  is 
extending  the  temporary  conditional 
exemption  granted  to  CME  from  clearing 
agency  registration  under  Section  17A 
of  the  Exchange  Act  solely  to  perform 
the  functions  of  a  clearing  agency  for 
certain  non-excluded  CDS  transactions. 
The  Commission  also  is  extending  the 
temporary  exemption  for  eligible 
contract  participants  and  others  from 
certain  Exchange  Act  requirements  with 
respect  to  non-excluded  CDS  cleared  by 
CME.  In  addition,  this  order 
conditionally  exempts  on  a  temporary 
basis  CME  and  certain  of  its  clearing 
members  from  the  registration 
requirements  of  Sections  5  and  6  of  the 
Exchange  Act  solely  in  connection  with 
the  calculation  of  settlepient  prices  for 
non-excluded  CDS  cleared  by  CME. 
These  exemptions  are  temporary, 
subject  to  certain  conditions,  and  will 
expire  on  March  31,  2010. 

II.  Discussion 

A.  Description  of  CME  Proposal 

The  exemptive  request  by  CME 
describes  how  its  proposed  , 
arrangements  for  central  clearing  of  CDS 
would  operate,  and  makes 
representations  about  the  safeguards 
associated  with  those  arrangements,  as 
described  below: 

1.  CME  Organization 

CME  Group  Inc.  (“CME  Group”),  a 
Delaware  stock  corporation,  is  the 
holding  company  for  CME,  as  well  as 
Board  of  Trade  of  the  City  Of  Chicago, 
Inc.,  New  York  Mercantile  Exchange, 
Inc.,  Commodity  Exchange,  Inc.,  and 
their  subsidiaries. 

CME  is  a  designated  contract  market 
(“DCM”),  regulated  by  the  Commodity 
Futures  Trading^Commission  (“CFTC”), 
for  the  trading  of  futures  and  options  on 
futures  contracts.  In  addition,  CME 
Group  operates  its  own  clearing  house, 
which  is  a  division  of  CME.  The  CME 
clearing  house  is  a  derivatives  clearing 
organization  (“DCO”)  regulated  by  the 
CFTC.  The  clearing  house  clears,  settles, 
and  guarantees  the  performance  of  all 
transactions  matched  through  the 
execution  facilities  and  on  third  party 
exchanges  for  which  CME  Group 
provides  clearing  services.  The  clearing 
house  operates  with  the  oversight  of  the 
Clearing  House  Risk  Committee  . 
(“CHRC”).  The  CHRC  is  made  up  of  a 
group  of  clearing  member 


representatives  who  represent  the 
interests  of  the  clearing  house  as  well  as 
clearing  members  of  CME  Group.  With 
respect  to  CDS  clearing  services,  CME  is 
establishing  three  additional 
committees:  (i)  A  CDS  Advisory 
Board,  which  will  have  oversight  for 
certain  aspects  of  CME’s  CDS  clearing 
services;  (ii)  a  CDS  Determinations 
Committee,  which  will  be  responsible 
for  issuing  determinations  related  to 
CDS  contract  terms;  and  (iii)  a  CDS 
Default  Management  Committee,  which 
will  advise  the  clearing  house  on 
matters  relating  to  managing  CDS 
portfolio  positions  in  the  event  of  an 
actual  or  threatened  default  involving 
CDS  cleared  contracts. 

CME  is  required  to.comply  with  the 
eighteen  CFTC  Core  Principles 
applicable  to  registered  DCMs  and  the 
fourteen  CFTC  Core  Principles 
applicable  to  DCOs.^'  The  CFTC 
conducts  regular  audits  or  risk  reviews 
of  CME  with  respect  to  these  Core 
Principles.  CME  is  registered  and  in 
good  standing  with  the  CFTC.  In 
addition,  CME  is  notice  registered  with 
the  Commission  as  a  special  purpose 
national  securities  exchange  for  the 
purpose  of  trading  security  futures 
products.  In  the  U.K.,  CME  is  a 
Recognised  Overseas  Investment 
Exchange  and  a  Recognised  Overseas 
Clearing  House,  subject  to  regulation  by 
the  U.K.  Financial  Services  Authority. 

2.  CME  Central  Counterparty  Services 
for  CDS 

CME  as  part  of  its  clearing  services 
will  be  interposed  as  central 
counterparty  for  transactions  in  Cleared 
CDS.  CME  will  provide  clearing  and 
settlement  services  for  multiple 
platforms,  including  an  electronic  trade 
booking  and  migration  platform 
operated  by  CME.^2  Specifically,  CME 


’“These  committees  will  generally  have  equal 
authority  to  the  CHRC,  but  with  narrower  mandates 
and  oversight  that  is  specific  to  CDS.  In  some  cases, 
the  approval  of  the  new  CDS  Advisory  Board  will 
be  required,  in  addition  to  the  approval  of  the 
CHRC,  with  respect  to  certain  changes  to  CME’s  risk 
management  of  CDS.  The  CDS  Advisory  Board  will 
also  have  approval  rights  with  respect  to  certain 
other  matters,  such  as  the  launch  of  clearing 
services  for  a  new  CDS  product  using  the  existing 
CDS  financial  safeguards  package. 

”  The  DCM  and  DCO  Core  Principles  are  set  forth 
in  7  U.S.C.  7(b),  7a-l(c)(2)(A). 

CME’s  clearing  services  would  be  available 
only  to  persons  that  satisfy  the  definition  of  an 
“eligible  contract  participant”  in  Section  la(12)  of 
the  CEA  (other  than  paragraph  (C)  thereof).  In 
addition,  each  participant  must  be  a  clearing 
member  of  CME  or  have  a  clearing  relationship  with 
a  CME  clearing  member  that  agrees  to  assume 
responsibility  for  the  participant’s  CDS  contracts  • 
cleared  by  CME.  Initially,  CME  would  offer  CDS 
that  mirror  as  closely  as  possible  the  terms  of 
existing  OTC  CDS.  The  coupons  and  maturities 
would  be  standardized  to  the  extent  necessary  to 
permit  centralized  clearing. 


will  accept  for  clearing  both  (i)  pre¬ 
existing  non-standard  trades  that  are 
submitted  to  clearing  through  CME’s 
migration  utility,  a  platform  that 
provides  data  for  converting  non¬ 
standard  tprms  to  standard  terms, 
allowing  parties  to  non-standard 
transactions  to  substitute  standard 
transactions  for  non-standard  and 
submit  the  standard  for  clearing,'^  and 
(ii)  transactions  executed  on 
standardized  terms,  which  can  be 
submitted  to  CME  for  clearing  using 
CME’s  trade  booking  facility  or  a 
confirmation  service.^"* 

CME  has  no  rule  requiring  an 
executing  dealer  to  be  a  clearing  . 
member.  In  addition,  CME  will  adopt  a 
rule  to  confirjn  that  there  will  be  open 
access  to  its  CDS  clearing  services  for 
any  execution  venue  or  trade  processing 
or  confirmation  service  .that  desires  to 
facilitate  the  submission  of  CDS 
transactions  to  CME  for  clearing,  subject 
to  CME’s  normal  operational 
requirements  applied  to  all  such  third- 
party  services,  including  the 
requirement  for  a  CME  clearing  member 
guaranty  of  all  transactions  submitted  to 
clearing. 

CME  clearing  and  settlement  of 
Cleared  CDS  will  operate  using  the 
established  systems,  procedures,  and 
financial  safeguards  that  stand  behind 
trading  in  CME’s  primary  futures 
market,  and  such  activities  will  be 
subject  to  CFTC  oversight  of  risk 
management  and  collateralization 
procedures.  CME  Rulebook  Chapter  8-F 
sets  forth  the  rules  governing  clearing 
and  settlement  of  all  products, 
instruments,  and  contracts  in  OTC 
derivatives,  including  but  not  limited  to 
CDS  contracts,  swaps,  and  forward  rate 
agreements  that  the  CME  clearinghouse 
has  designated  as  eligible  for  clearing. 

3.  CME  Risk  Management 

CME  clearing  members  that  are 
broker-dealers  or  futures  commission 
merchants  (“FCMs”)  maintain  capital 
and  liquidity  in  accordance  with 
relevant  SEC  and  CFTC  rules  and 

Non-standard  trades  that  are- migrated  to  CME 
would  ultimately  be  converted  to  a  standard, 
centrally  cleared  contract.  Migration  may  only 
occur  if  both  counterparties  to  a  trade  agree  to  the 
process  and  both  are  clearing  members  or  have  the 
appropriate  relationship  with  a  clearing  member. 

To  facilitate  operational  efficiency,  CME  would  also 
supply  participants  a  data  file  of  the  original 
bilateral  positions  that  were  accepted  into  clearing 
via  the  migration  process,  so  that  piarticipants  may 
send  appropriate  exit  records  to  the  DTCC  Trade 
Information  Warehouse. 

’••Trades  may  be  submitted  using  Bloomberg’s 
VCON  conhrmation  service  as  of  the  initial  launch 
date.  CME  is  also  working  with  other  confirmation 
services  to  connect  to  CME  clearing  for  submission 
of  CDS  transactions.  See  December  2009  request, 
supra  note  8. 
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regulations,  respectively.  In  addition, 
CME  has  requirements  for  minimum 
capital  contribution,  contribution  to  the 
guaranty  fund  based  on  risk  factors, 
maintenance  margin,  and  mark  to 
market  with  immediate  payment  of 
losses  applicable  to  clearing  member 
firms. 

CME  has  adopted  a  risk-based  capital 
requirement.  Capital  requirements  are 
monitored  by  CME’s  Audit  Department 
and  vary  to  reflect  the  risk  of  each 
clearing  member’s  positions  as  well  as 
CN(lE’s  assessment  of  each  clearing 
member’s  internal  controls,  risk 
management  policies,  and  back  office 
operations.  CME  has  established 
additional  capital  and  guaranty  fund 
contribution  requirements  for  clearing 
members  authorized  to  clear  CDS.  To 
clear  CDS,  whether  for  proprietary  or 
customer  accounts,  a  clearing  member 
must  maintain  $500  million  in  adjusted 
net  capital.15  CDS  clearing  members 
must  also  make  initial  guaranty  fund 
contributions  with  respect  to  CDS  that 
will  be  a  minimum  of  $50  million 
each.^®  Those  CDS  clearing  members 
with  adjusted  net  capital  of  less  than  $1 
billion  must  also  maintain  excess 
meurgin  with  the  clearing  house  that  is 
equal  to  their  guaranty  fund 
contributions:  CDS  clearing  members 
with  less  than  $5  billion  in  adjusted  net 
capital  are  also  subject  to  daily  capital 
reporting. 

Clearing  members  also  have  to 
manage  appropriate  requirements  with 
respect  to  their  customers.  CME  Rule 
982  requires  clearing  members  to 
establish  written  risk  management 
policies  and  procedures,  including 
monitoring  the  risks  assumed  by 
specific  customers.  To  facilitate  such 
controls  with  respect  to  CDS 
transactions,  CME’s  clearing  systems 
includes  functionality  that  permits 
clearing  members  to  register  customer 
accounts  and  specify  customer  credit 
limits. 

Customer  account  reporting  will 
allow  CME  to  view  the  positions  held  by 
individual  accounts.  Clearing  members 

CDS  clearing  members  that  are  structured  as 
hedge  funds  must  also  have  a  minimum  of  $5 
billion  in  net  assets  under  management. 

During  an  initial  phase  starting  as  early  as 
December  15,  2009,  a  limited  number  of  CDS 
clearing  members  and  customers  that  have  heen 
engaged  in  active  testing  with  CME  will  be  eligible 
to  participate,  and  participating  clearing  members 
will  make  guaranty  fund  contributions  of  $50 
million  each.  Clearing  will  he  restricted  to  a  small 
set  of  index  products,  and  CME  will  carefully  limit 
risk  exposures.  Thereafter,  participation  will  be 
open  to  all  eligible  clearing  members  and  market 
participants.  At  that  time,  the  minimum  initial  or 
additional  guaranty  fund  contribution  per  CDS 
clearing  member  will  be  equal  to  the  greater  of  $50 
million  or  $500  million  divided  by  the  total  number 
of  CDS  clearing  members. 


will  be  required  to  register  their 
proprietary  and  customer  accounts  in 
CME’s  EDB  system,  and.  report  new 
customer  positions  through  EDB  on  an 
ongoing  basis.  Changes  in  positions  of 
each  account  will  be  analyzed 
throughout  the  day,  and  compared  to 
intraday  price  movements,  to  monitor 
any  accounts  that  may  develop 
significant  losses  due  to  market  moves. 

In  addition,  significant  changes  in 
positions  from  day  to  day  will  be 
analyzed  and  reported  to  CME  clearing 
house  senior,  management. 

In  designing  its  margining 
methodology  for  CDS,  CME  conducted 
extensive  testing  of  historical  CDS  data, 
stress  testing  the  different  CDS  margin 
factors  to  capture  moves  beyond  the 
99%  standard  on  its  multi-factor  risk  - 
model.  The  overall  financial  safeguards 
package  for  CDS  has  also  been  designed 
using  concentration  types  of  margining 
and  routine  stress  testing.  On  an 
ongoing  basis,  CME  will  daily  back-test 
the  CDS  margin  factor  parameters  to 
ensure  that  they  are  providing  the 
desired  level  of  coverage.  CME  will  also 
review  on  a  daily  basis  the  meugin 
collected  by  CME  on  CDS  portfolios  and 
compare  those  amounts  to  next-day 
market  moves  so  that  actual  portfolio 
effects  can  be  determined  and  gauged 
against  the  margin  coverage.  In  addition, 
CME  will  evaluate  the  concentration  of 
CDS  positions  beyond  the  margin 
factors  and  compare  them  against 
overall  open  interest  and  liquidity  in  the 
CDS  market. 

CME  will  extend  its  scenario-based 
stress  testing  techniques  for 
concentration  margining  to  Cleared 
CDS.  The  concentration  stress  test 
results  will  be  evaluated  relative  to 
excess  adjusted  net  capital  for  each 
segregated  pool.  If  the  hypothetical 
losses  exceed  the  excess  adjusted  net 
capital  for  a  clearing  member’s 
segregated  pool,  then  an  additional 
margin  charge  will  be  applied  to  the 
clearing  member’s  position.  The 
additional  margin  charge  will  be 
calculated  based  on  the  magnitude  of 
the  hypothetical  losses  in  excess  of  the 
clearing  member’s  excess  adjusted  net 
capital. 

CME  determines  the  acceptability  of 
different  collateral  types  and  determines 
appropriate  haircuts.^^  Collateral 
requirements  for  Cleared  CDS  will 
appropriately  reflect  the  specific  risks  of 
Cleared  CDS,  including  jump-to-default 
and  the  consequences  of  a  liquidity 
event  caused  by  the  defaults. 

A  list  of  acceptable  collateral  and  applicable 
haircuts  is  available  at  http://www.cme.com. 


4.  Settlement  Prices 

CME  will  determine  settlement  prices 
each  business  day  for  each  eligible 
product  based  upon  pricing  data  firom 
multiple  origins.  Sources  of  pricing  data 
will  include:  (1)  Prices  of  OTC 
transactions  submitted  to  CME  for 
clearing;  (2)  indicative  settlement  prices 
contributed  by  CME  CDS  clearing 
members;  and  (3)  pricing  information 
licensed  by  CME  from  other  third-party 
sources.  The  pricing  data  will  be 
processed  using  standard  validation, 
aggregation,  and  valuation  analytics. 
Updated  settlement  prices  will  be  made 
available  to  clearing  members  on  their 
open  positions  on  a  regular  basis  (at 
least  once  a  day,  or  more  frequently  in 
case  of  sudden  market  moves).  As  part 
of  the  CDS  clearing  process,  CME  will 
periodically  require  CDS  clearing 
members  to  trade  at  prices  generated  by 
their  indicative  settlement  prices  where 
those  indicative  settlement  prices 
generate  crossed  bids  and  offers, 
pursuant  to  CME’s  price  quality  auction 
methodology.’® 

5.  Member  Default 

If  a  clearing  member  is  troubled  (i.e., 
if  it  fails  to  meet  minimum  financial 
requirements  or  its  financial  or 
operational  condition  may  jeopardize 
the  integrity  of  the  CME,  or  negatively 
impact  the  financial  markets),  CME  may 
take  action  pursuant  to  CME  Rule  974 
(Failure  to  Meet  Minimum  Financial 
Requirements)  or  975  (Emergency 
Financial  Conditions).  In  the  event  of  a 
default  by  a  clearing  member  of  CME, 
the  process  would  be  governed  by 
applicable  CME  rules.’® 

In  the  event  of  a  member  default,  CME 
may  access  its  financial  safeguards 
package  as  necessary.  CME’s  financial 
safeguard  package  is  a  combination  of 
each  clearing  member’s  collateral  on 
deposit  to  support  its  positions,  the 
collateral  of  its  customers  to  support 
their  positions,  CME  surplus  funds. 

Each  trading  day  CME  will,(andoinly  select  5% 
of  its  CDS  product,  available  for  clearing  (but  at  least 
one  product)  and  will  randomly  select  one  tenor  for 
each  such  product  to  evaluate  for  crossed  bids  and 
offers  pursuant  to  CME’s  price  quality  auction 
methodology. 

See,  e.g.,  CME  Rulebook  Chapter  8-F  (Over-the- 
Counter  Derivative  Clearing),  including  but  not 
limited  to  Rules  8F06  (Clearing  Member  Default), 
8F07  (Guaranty  Fund  Deposit),  8F13  (Insolvency 
and  Liquidation),  and  8F25  (Default  Management 
Committee).  Chapter  8-F  further  incorporates  the 
general  CME  Rules  relating  to  defaults,  including 
but  not  limited  to  Rules  802  (Protection  of  Clearing 
House),  913  (Withdrawal  From  Clearing 
Membership),  974  (Failure  to  Meet  Minimum 
Financial  Requirements),  975  (Emergency  Financial 
Conditions),  976  (Suspension  of  Clearing  Members), 
978  (Open  Trades  of  Suspended  Clearing  Members), 
and  979  (Suspended  or  Spelled  Clearing 
Members). 
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security  deposits,  and  CME’s  assessment 
powers.20 

6.  Customer  Rules  and  Other 
Requirements 

Prior  to  any  issuance  of  an  order  from 
the  CFTC  under  Section  4d  of  the  CEA 
(“4d  order”),  described  below,  all 
Cleared  CDS  submitted  to  CME  for 
clearing  for  the  account  of  a  clearing 
member’s  customer  must  be  assigned 
and  held  in  an  account  subject  to  CFTC 
Regulation  30.7.2^  Regulation  30.7 
requires  customer  positions  and 
property  to  be  separately  held  and 
accounted  for  from  the  positions  and 
property  of  the  FCM,  and  customer 
property  to  be  deposited  under  an 
account  name  that  clearly  identifies  it  as 
customer  property.  CME  Rule  8F03  also 
provides  that  “[a]ll  collateral  deposited 
as  performance  bond  to  support 
positions  in  such  Regulation  §  30.7 
account  and  all  positions,  collateral  or 
cash  in  such  account  shall  be  segregated 
from  the  Clearing  Member’s  proprietary 
account.”  22  CME  notes,  however,  that 
“[n]either  the  CFTC  nor  the  courts  have 
issued  an  interpretation  with  regard  to 
the  bankruptcy  proteptions  that  would 
be  afforded  to  customers  clearing  OTC 
positions  in  30.7  accounts,  and  it  is 
therefore  unclear  whether  they  would 
receive  the  same  protections  as  foreign 
futures  customers.”  22 

In  the  event  the  CFTC  issues  a  4d 
order  ,24  the  segregation  and  protection 
of  customer  funds  and  property  would 
be  controlled  by  Section  4d  of  the  CEA 

CME  indicates  that,  excluding  performance 
bond  collateral  supporting  open  positions,  which 
totals  approximately  $85  billion,  the  total  hnancial 
safeguards  package  is  greater  than  $7.5  billion, 
comprised  of:  (1)  CME  surplus  funds  of  $177 
million;  (2)  clearing  member  security  deposits  of 
approximately  $1,973  billion;  and  (3)  assessment 
powers  of  approximately  $5,426  billion  (as  of 
September  30,  2009).  Clearing  members  tliat  clear 
Cleared  CDS  would  be  subject  to  additional 
guaranty  fund  deposit  requirements  Furthermore, 
the  calculation  of  that  portion  of  a  clearing 
member’s  security  deposit  that  is  related  to  the  risk 
of  its  CDS  position  would  be  scaled  upward  by  a 
factor  of  four. 

2'  17  CFR  30.7. 

As  discussed  below,  the  exemptions  related  to 
CDS  customer  clearing  require  CME  clearing 
members  to  satisfy  additional  conditions,  including 
conditions  specific  to  the  use  of  a  30.7  account. 

December  2009  request,  supra  note  8. 

2<CME  petitioned  the  CFTC  on  June  15,  2009  for 
a  4d  order  covering  cleared  CDS  transactions.  See 
December  2009  request,  supra  note  8.  More 
specifically,  CME’s  petition  requested  that  the 
CFTC  issue  an  Order  pursuant  to  Sectioned  that 
would  permit  CME  and  its  clearing  members  that 
are  FCMs  to  commingle  customer  funds  used  to 
margin,  secure,  or  guarantee  CDS  cleared  by  CME 
with  other  funds  held  in  segregated  accounts 
maintained  in  accordance  with  Section  4d  of  the 
CEA  and  CFTC  regulations.  See  http:// 
www.cftc.gov/steUent/groups/public/ 
@requestsandactions/documents/ifdocs/ 
cme4drequestcds.pdf. 


and  the  related  regulations;  all  funds 
and  property  received  from  customers  of 
FCMs  in  connection  with  purchasing, 
selling,  or  holding  CDS  positions  would 
be  subject  to  the  requirements  of  CFTC 
Regulation  1.20,  et  seq.  promulgated 
under  Section  4d.  This  regulation 
requires  that  customer  positions  and 
property  be  separately  accounted  for 
and  segregated  from  the  positions  and 
property  of  the  FCM.  Customer  property 
would  be  deposited  under  an  account 
name  that  clearly  identifies  it  as  such 
and  shows  it  is  appropriately  segregated 
as  required  by  the  CEA  and  Regulation 
1.20,  et  seq. 

In  addition,  customer  margin 
requirements  for  a  broker-dealer  are 
generally  set  by  the  broker-dealer’s  self- 
regulatory.organizatrons  {e.g.,  the 
Financial  Industry  Regulatory 
Authority,  or  FINRA).  One  purpose  for 
customer  margin  requirements  is  to 
assure  that  broker-dealers  collect 
sufficient  margin  from  customers  to 
protect  the  broker-dealer  in  the  event 
that  an  adverse  price  move  causes  a 
customer  default,  leaving  the  broker- 
dealer  with  responsibility  for  the 
transaction.  FINRA  has  amended  its 
customer  margin  rule  to  implement  an 
interim  pilot  program  with  respect  to 
margin  requirements  for  transactions  in 
CDS.25 

B.  Extended  Temporary  Conditional 
Exemption  From  Clearing  Agency 
Registration  Requirement 

On  March  13,  2009,  in  connection 
with  its  efforts  to  facilitate  the 
establishment  of  one  or  more  CCPs  for 
Cleared  CDS,  the  Commission  issued 
the  CME  Exemptive  Order, 
conditionally  exempting  CME  from 
clearing  agency  registration  under 
Section  1 7 A  of  the  Exchange  Act  on  a 
temporary  basis.2®  Subject  to  the 
conditions  in  that  Order,  CME  is 
permitted  to  act  as  a  CCP  for  Cleared 
CDS  by  novating  trades  of  non-excluded 
CDS  that^re  securities  and  generating 
money  and  settlement  obligations  for 
participants  without  having  to  register 
with  the  Commission  as  a  clearing 
agency.  The  CME  Exemptive  Order 
expires  on  December  14,  2009.  Pursuant 
to  its  authority  under  Section  36  of  the 
Exchange  Act,22  for  the  reasons 


23  See  Securities  Exchange  Act  No.  60722  (Sept. 
25,  2009),  74  FR  50856  (Oct.  1,  2009)  (Fi)e  No.  SR- 
FINRA-2009-063)  (extending  the  implementation 
of  FlNRA  Rule  4240,  Margin  Requirements  for 
Credit  Default  Swaps,  to  Nov.  30,  2010). 

26  See  supra,  note  1. 

22 15  U.S.C.  78mm.  Section  36  of  the  Exchange 
Act  authorizes  the  Commission  to  conditionally  or 
unconditionally  exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of  persons, 
securities,  or  transactions,  from  any  provision  or 
provisions  of  the  Exchange  Act  or  any  rule  or 


described  herein,  the  Commission  is 
extending  the  exemption  granted  in  that 
order  until  March  31 , 2010,  subject  to 
certain  conditions. 

In  the  CME  Exemptive  Order,  the 
Commission  recognized  the  need  to 
ensure  the  prompt  establishment  of 
CME  as  a  CCP  for  CDS  transactions.  The 
Commission  also  recognized  the  need  to 
ensure  that  important  elements  of 
Section  17A  of  the  Exchange  Act,  which 
sets  forth  the  framework  for  the 
regulation  and  operation  of  the  U.S. 
clearance  and  settlement  system  for 
securities,  apply  to  the  non-excluded 
CDS  market.  Accordingly,  the  temporary  . 
exemption  in  the  CME  Exemptive  Order 
was  subject  to  a  number  of  conditions 
designed  to  enable  Commission  staff  to 
monitor  CME’s  clearance  and  settlement 
of  CDS  transactions.28 

The  temporary  exemption  was  based, 
in  part,  on  CME’s  representation  that  it 
met  the  standards  set  forth  in  the 
Committee  on  Payment  and  Settlement 
Systems  (“CPSS”)  and  International 
Organization  of  Securities  Commissions 
(“IOSCO”)  report  entitled: 
Recommendation  for  Central 
Counterparties  (“RCCP”).29  The  RCCP 
establishes  a  framework  that  requires  a 
CCP  to  have:  (i)  The  ability  to  facilitate 
the  prompt  and  accurate  clearance  and 
settlement  of  CDS  transactions  and  to 
safeguard  its  users’  assets;  and  (ii)  sound 
risk  management,  including  the  ability 
to  appropriately  determine  and  collect 
clearing  fund  and  monitor  its  users’ 
trading.  This  framework  is  generally 
consistent  with  the  requirements  of 
Section  17A  of  the  Exchange  Act. 

The  Commission  believes  that 
continuing  to  facilitate  the  central 
clearing  of  CDS  transactions — including 
customer  CDS  transactions — through  a 
temporary  conditional  exemption  from 
Section  17A  would  provide  important 
risk  management  and  systemic  benefits 
by  facilitating  the  prompt  establishment 
of  CCP  clearance  and  settlement 
services.  Accordingly,  and  consistent 
with  our  findings  in  the  CME  Exemptive 
Order,  we  find  pursuant  to  Section  36 
of  the  Exchange  Act  that  it  is  necessary 
emd  appropriate  in  the  public  interest 


regulation  thereunder,  by  rule,  regulation,  or  order, 
to  the  extent  that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest,  and  is  consistent 
with  the  protection  of  investors. 

26  See  Securities  Exchange  Act  Release  No.  59527 
(Mar.  6,  2009),  74  FR  10791  (Mar.  12,  2009). 

26  The  R(XP  was  drafted  by  a  joint  task  force 
(“Task  Force”)  composed  of  representative 
members  of  IOSCO  and  CPSS  and  published  in 
November  2004.  The  Task  Force  consisted  of 
securities  regulators  and  central  bankers  from  19 
countries  and  the  European  Union.  The  U.S. 
representatives  on  the  Task  Force  included  staff 
from  the  Commission,  the  Federal  Reserve  Board, 
and  the  CFTC. 
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and  is  consistent  with  the  protection  of 
investors  for  the  Commission  to  extend, 
until  March  31,  2010,  CME’s  exemption 
provided  from  the  clearing  agency 
registration  requirements 'of  Section 
17 A,  subject  to  certain  conditions. 

In  granting  this  exemption,  we  are 
balancing  the  aim  of  facilitating  CME’s 
service  as  a  CCP  for  non-excluded  CDS 
transactions  with  ensuring  that 
important  elements  of  Commission 
oversight  are  applied  to  the  non- 
excluded  CDS  market.  The  continued 
use  of  temporary  exemptions  will 
permit  the  Commission  to  continue'to 
develop  direct  experience  with  the  non- 
excluded  CDS  market.  During  the 
extended  exemptive  period,  the 
Commission  will  continue  to  monitor 
closely  the  impact  of  the  CCPs  on  this 
market.  In  particular,  the  Commission 
will  seek  to  assure  itself  that  CME  has 
sufficient  risk  management  controls  in 
place  and  does  not  act  in  an 
anticompetitive  manner  or  indirectly 
facilitate  anticompetitive  behavior  with 
respect  to  fees  charged  to  members,  the 
dissemination  of  market  data,  and  the 
access  to  clearing  services  by 
'independent  CDS  exchanges  or  CDS 
trading  platforms. 

This  temporary  extension  of  the  CME 
Exemptive  Order  also  is  designed  to 
assure  that — as  CME  has  represented — 
information  will  be  available  to  market 
participants  about  the  terms  of  the  CDS 
cleared  by  CME,  the  creditworthiness  of 
CME  or  any  guarantor,  and  the  clearance 
and  settlement  process  for  the  CDS.^o 
The  Commission  believes  operation  of 
CME  consistent  with  the  conditions  of 
the  Order  will  facilitate  the  availability 
to  market  participants  of  information 
that  should  enable  them  to  make  better 
informed  investment  decisions  and 
better  value  and  evaluate  their  Cleared 
CDS  and  counterparty  exposures 
relative  to  a  market  that  is  not  centrally 
cleared. 

This  temporary  extension  of  the  CME 
Exemptive  Order  is  subject  to  a  number 
of  conditions  that  are  designed  to  enable 
Commission  staff  to  monitor  CME’s 
clearance  and  settlement  of  CDS 
transactions  and  help  reduce  risk  in  the 
CDS  meirket.  These  conditions  require 
that  CME:  (i)  Make  available  on  its  Web 
site  its  annual  audited  financial 


^°The  Commission  believes  that  it  is  important  in 
the  CDS  market,  as  in  the  securities  market 
generally,  that  parties  to  transactions  have  access  to 
hnancial  information  that  would  allow  them  to 
evaluate  appropriately  the  risks  relating  to  a 
particular  investment  and  make  more  informed 
investment  decisions.  See  generally  Policy 
Statement  on  Financial  Market  Developments,  The 
President’s  Working  Group  on  Financial  Markets, 
March  13,  2008,  available  at:  http://www.treas.gov/ 
press/releases/reports/ 
pwgpolicystatemktturmoil_03 1 22008.pdf. 


statements;  (ii)  preserve  records  related 
to  the  conduct  of  its  Cleared  CDS 
clearance  and  settlement  services  for  at 
least  five  years  (in  an  easily  accessible 
place  for  the  first  two  years);  (iii) 
provide  information  relating  to  (Js 
Cleared  CDS  clearance  and  settlement 
services  to  the  Commission  and  provide 
access  to  the  Commission  to  conduct 
on-site  inspections  of  facilities,  records, 
and  personnel  related  to  its  Cleared  CDS 
clearance  and  settlement  services;  (iv) 
notify  the  Commission  on  a  monthly 
basis  about  material  disciplinary  actions 
taken  against  any  of  its  members 
utilizing  its  Cleared  CDS  clearance  and 
settlement  services,  and  about  the 
involuntary  termination  of  the 
membership  of  an  entity  that  is  utilizing 
CME’s  Cleared  CDS  clearance  and 
settlement  services;  (v)  provide  the 
Commission  with  changes  to  rules, 
procedures,  and  any  other  material 
events  affecting  its  Cleared  CDS 
clearance  and  settlement  services  not 
less  than  one  day  prior  to  effectiveness 
or  implementation  of  such  rule  changes, 
or  in  exigent  circumstances,  as  promptly 
as  reasonably  practicable  under  the 
circumstances;  (vi)  provide  the 
Commission  with  reports  prepared  by 
independent  audit  personnel  that  are 
generated  in  accordance  with  risk 
assessment  of  the  areas  set  forth  in  the 
Commission’s  Automation  Review 
Policy  Statements  and  its  annual 
audited  financial  statements  prepmed 
by  independent  audit  personnel;  and 
(vii)  report  all  significant  systems 
outages  to  the  Commission  within 
specified  timefirames. 

In  addition,  this  temporary  extension 
of  the  CME  Exemptive  Order  is 
conditioned  on  CME,  directly  or 
indirectly,  making  available  to  the 
public  on  terms  that  are  fair  and 
reasonable  and  not  unreasonably 
discriminatory:  (i)  All  end-of-day 
settlement  prices  and  any  other  prices 
with  respect  to  Cleared  CDS  thM  CME 
may  establish  to  calculate  settlement 
variation  or  margin  requirements  for 
CME  clearing  members;  and  (ii)  any 
other  pricing  or  valuation  information 
with  respect  to  Cleared  CDS  as  is 
published  or  distributed  by  CME. 

As  a  CCP,  CME  will  collect  and 
process  information  about  CDS 
transactions,  prices,  and  positions  from 
all  of  its  participants.  With  this 
information,  it  will  calculate  and 
disseminate  current  values  for  open 
positions  for  the  purpose  of  setting 


See  Automated  Systems  of  Self-Regulatory 
Organization,  Exchange  Act  Release  No.  27445 
(Nov.  16, 1989),  File  No.  S7-29-89,  and  Automated 
Systems  of  Self-Regulatory  Organization  (II), 
Exchange  Act  Release  No.  29185  (May  9, 1991),  File 
No.  S7-12-91. 


appropriate  margin  levels.  The 
availability  of  such  information  can 
improve  fairness,  efficiency,  and 
competitiveness  of  the  market — all  of 
which  enhance  investor  protection  and 
facilitate  capital  formation.  Moreover, 
with  pricing  and  valuation  information 
relating  to  Cleared  CDS,  market 
participants  would  be  able  to  derive 
information  about  underlying  securities 
and  indexes.  This  may  improve  the 
efficiency  and  effectiveness  of  the 
securities  markets  by  allowing  investors 
to  better  understand  credit  conditions 
generally. 

C.  Temporary  Conditional  Exemption 
From  Exchange  Registration 
Requirements 

CME  has  requested  that  the 
Commission  expand  its  exemptive  relief 
to  include  a  temporary  conditional 
exemption  for  CME  from  the 
requirements  of  Sections  5  and  6  of  the 
Exchange  Act,  and  the  rules  and 
regulations  thereunder,  in  connection 
with  CME*s  methodology  for 
determining  CDS  settlement  prices, 
including  its  price  quality  auction 
methodology.  Section  5  of  the  Exchange 
Act  contains  certain  restrictions  relating 
to  the  registration  of  national  securities 

exchanges, while  Section  6  provides 
the  procedures  for  registering  as  a 
national' securities  exchange.33 

The  temporary  exemption  would 
facilitate  the  establishment  of  CME’s 
settlement  price  process.  CME 
represents  that  updated  settlement 
prices  will  be  made  available  to  clearing 
members  on  their  open  positions  on  a 
regular  basis  (at  least  once  a  day,  or 
more  frequently  in  case  of  sudden 
market  moves).  As  part  of  the  CDS 
clearing  process,  CME  will  periodically 
require  CDS  clearing  members  to  trade 
at  prices  generated  by  their  indicative 
settlement  prices  where  those  indicative 
settlement  prices  generate  crossed  bids 
and  offers,  pursuant  to  CME’s  price 
quality  auction  methodology.3‘* 

As  discussed  above,  we  have  found  in 
general  that  it  is  necessary  or 
appropriate  in  the  public  interest,  and  is 


In  particular.  Section  5  provides: 

It  shall  be  unlawful  for  any  broker,  dealer,  or 
exchange,  directly  or  indirectly,  to  make  use  of  the 
mails  or  any  means  or  instrumentality  of  interstate 
commerce  for  the  purpose  of  using  any  facility  of 
an  exchange  *  *  *  to  effect  any  transaction  in  a 
security,  or  to  report  any  such  transactions,  unless 
such  exchange  (1)  is  registered  as  a  national 
securities  exchange  under  section  6  of  [the 
Exchange  Act),  or  (2)  is  exempted  from  such 
registration  *  *  *  by  reason  of  the  limited  volume 
of  tremsactions  effected  on  such  exchange  *  *  *  15 
U.S.C.  78e. 

33 15  U.S.C.  78f.  Section  6  of  the  Exchange  Act 
also  sets  forth  various  requirements  to  which  a 
national  securities  exchange  is  subject. 

3«  See  note  18,  supra. 
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consistent  with  the  protection  of 
investors,  to  facilitate  CDS  clearing  by 
CME.  Consistent  with  that  finding — and 
in  reliance  on  CME’s  representation  that 
the  settlement  pricing  process, 
including  the  periodically  required 
trading,  is  part  of  its  clearing  process — 
we  further  find  that  it  is  necessary  or 
appropriate  in  the  public  interest,  and  is 
consistent  with  the  protection  of 
investors  to  grant,  pursuant  to  Section 
36  of  the  Exchange  Act,  a  temporary 
exemption  until  March  31,  2010,  to 
CME  from  Sections  5  and  6  of  the 
Exchange  Act  in  connection  with  its 
calculation  of  settlement  veiriation 
prices  for  open  positions  in  Cleared 
CDS,  and  a  temporary  exemption  to 
CME  clearing  members  from  Section  5 
with  respect  to  such  trading  activity, 
subject  to  certain  conditions. 

The  temporary  exemption  for  CME  is 
subject  to  three  conditions.  First,  CME 
must  report  the  following  information 
with  respect  to  its  determination  of 
daily  settlement  prices  for  cleared  CDS 
to  the  Commission  within  30  days  of  the 
end  of  each  quarter,  and  preserve  such 
reports  for  as  long  as  CME  offers  CDS 
clearing  services  and  for  a  period  of  at 
least  five  years  thereafter: 

•  The  total  dollar  volume  of  CDS 
transactions  executed  during  the  quarter 
pursuant  to  CME’s  price  quality  auction 
methodology,  broken  down  by  reference 
entity,  security,  or  index;  and 

•  The  total  unit  volume  or  notional 
amount  executed  during  the  quarter 
pursuant  to  CME’s  price  quality  auction 
methodology,  broken  down  by  reference 
entity,  security,  or  index. 

Reporting  of  this  information  will  assist 
the  Commission  in  carrying  out  its 
responsibility  to  supervise  and  regulate 
the  securities  markets. 

Second,  CME  must  establish  and 
maintain  adequate  safeguards  and 
procedures  to  protect  participants’ 
confidential  trading  information  related 
to  Cleared  CDS.  Such  safeguards  and 
procedures  shall  include:  (a)  Limiting 
access  to’ the  confidential  trading 
information  of  participants  to  those 
CME  employees  who  have  a  need  to 
access  such  information  in  connection 
with  the  provision  of  CME  CDS  clearing 
services  or  who  are  responsible  for 
compliance  with  this  exemption  or  any 
other  applicable  rules;  and  (b) 
implementing  policies  and  procedures 
for  CME  employees  with  access  to  sufch 
information  with  respect  to  trading  for 
their  own  accounts.  CME  must  adopt 
and  implement  adequate  oversight 
procedures  to  ensure  that  the  policies 
and  procedures  established  pursuant  to 
this  condition  are  followed.  This 
condition  is  designed  to  prevent  any 


misuse  of  CME  clearing  member  trading 
information  that  may  be  available  to 
CME  in  connection  with  the  daily 
settlement  variation  of  open  positions  in 
Clecired  CDS.  This  should  strengthen 
confidence  in  CME  as  a  CCP  for  CDS, 
thus  promoting  participation  in  central, 
clearing  of  CDS. 

Third,  CME  must  comply  with  the 
conditions  to  the  temporary  exemption 
from  Section  17A  of  the  Exchange  Act 
in  this  Order.  This  exemption  from 
exchange  registration  is  granted  in  the 
context  of  our  goal  of  facilitating  CME’s 
ability  to  act  as  a  CCP  for  non-excluded 
CDS.  We  note  that  CME  has  represented 
that  given  the  requirement  for  CDS 
clearing  members  periodically  to  trade 
at  prices  generated  by  their  indicative 
settlement  prices  where  those  indicative 
settlement  prices  generate  crossed  bids 
and  offers,  pursuant  to  CME’s  price  • 
quality  auction  methodology,  its  price 
auction  methodology  will  be  part  of  its 
CDS  clearing  process. 

D.  Extended  Temporary  Conditiahal 
General  Exemption  for  CME  and  Certain 
Eligible  Contract  Participants 

As  we  recognized  when  we  initially 
provided  temporary  conditional 
exemptions  in  connection  with  CDS  . 
clearing  by  CME,  applying  the  full 
panoply  of  Exchange  Act  requirements 
to  participants  in  transactions  in  non- 
excluded  CDS  likely  would  deter  some 
participants  from  using  CCPs  to  clear 
CDS  transactions.  We  also  recognized 
that  it  is  important  that  the  antifraud 
provisions  of  the  Exchange  Act  apply  to 
transactions  in  non-excluded  CDS, 
particularly  given  that  OTC  transactions 
subject  to  individual  negotiation  that 
qualify  as  security-based  swap 
agreements  already  are  subject  to  those 
provisions.35 


while  Section  3A  of  the  Exchange  Act  excludes  . 
“swap  agreements”  from  the  definition  of 
“secuHty,”  certain  antifraud  and  insider  trading 
provisions  under  the  Exchange  Act  explicitly  apply 
to  security-based  swap  agreements.  See  (a) 
paragraphs  (2)  through  (5)  of  Section  9(a),  15  U.S.C. 
78i{a),  prohibiting  the  manipulation  of  security 
prices;  (b)  Section  10(b),  15  U.S.C.  78j(b),  cmd 
underlying  rules  prohibiting  fraud,  manipulation  or 
insider  trading  (but  not  prophylactic  reporting  or 
recordkeeping  requirements);  (c)  Section  15(c)(1), 

15  U.S.C.  78o(c)(l),  which  prohibits  brokers  and 
dealers  from  using  manipulative  or  deceptive 
devices;  (d)  Sections  16(a)  and  (b),  15  U.S.C.  78p(a) 
and  (b),  which  address  disclosure  by  directors, 
officers  and  principal  stockholders,  and  short-swing 
trading  by  those  persons,  and  rules  with  respect  to 
reporting  requirements  under  Section  16(a);  (e) 
Section  20(d),  15  U.S.C.  78t(d),  providing  for 
antifraud  liability  in  connection  with  certain 
derivative  transactions;  and  (f)  Section  21A(a)(l),  15 
U.S.C.  78u-l(a)(l),  related  to  the  Commission’s 
authority  to  impose  civil  penalties  for  insider 
trading  violations. 

“Security-based  swap  agreement”  is  defined  in 
Section  206B  of  the  Gramm-Leach-Bliley  Act  as  a 
swap  agreement  in  which  a  material  term  is  based 


As  a  result,  we  concluded  that  it  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  temporarily  to  apply 
substantially  the  same  framework  to 
transactions  by  market  participants  in 
non-excluded  CDS  that  applies  to 
transactions  in  security-based  swap 
agreements.  Consistent  with  that 
conclusion,  we  temporarily  exempted 
CME  and  certain  eligible  contract 
participants  from  a  number  of  Exchange 
Act  requirements,  while  excluding 
certain  enforcement-related  and  other 
provisions  from  the  scope  of  the 
exemption. 

We  believe  that  continuing  to  ’ 
facilitate  the  central  clearing  of  CDS 
transactions  6y  CME  through  this  type 
of  temporary  conditional  exemption 
will  provide  important  risk  management 
and  systemic  benefits.  We  also  believe 
that  facilitating  the  central  clearing  of 
customer  CDS  transactions,  subject  to 
the  conditions  in  this  Order,  will 
provide  an  opportunity  for  the 
customers  of  CME  clearing  members  to 
control  counterparty  risk. 

Accordingly,  pursuant  to  Section  36 
of  the  Exchange  Act,  the  Commission 
finds  that  it  is  necessary  or  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors  to  grant 
an  exemption  until  March  31,  2010, 
fi'om  the  requirements  of  the  Exchange 
Act  discussed  below,  subject  to  certain 
conditions.  This  temporary  exemption 
applies  to  CME  and  to  eligible  contract 
participants  3®  other  than:  Eligible 
contract  participants  that  receive  or 
hold  funds  or  securities  for  the  purpose 
of  purchasing,  selling,  clearing,  settling, 
or  holding  Cleared  CDS  positions  for 
other  persons:  eligible  contract 


on  the  price,  yield,  value,  or  volatility  of  any 
security  or  any  group  or  index  of  securities,  or  any 
interest  therein. 

This  exemption  in  general  applies  to  eligible 
contract  participants,  as  defined  in  Section  la(12) 
of  the  CEA  as  in  effect  on  the  date  of  this  Order, 
other  than  persons  that  are  eligible  contract 
participants  under  paragraph  (C)  of  that  section. 

Solely  for  purposes  of  this  requirement,  an 
eligible  contract  participant  would  not  viewed  as 
receiving  or  holding  funds  or  securities  for  purpose 
of  purchasing,  selling,  clearing,  settling,  or  holding 
Cleared  CDS  positions  for  other  persons,  if  the  other 
persons  involved  in  the  transaction  would  not  be 
considered  “customers”  of  the  eligible  contract 
participant  in  a  parallel  manner  when  certain 
persons  would  not  be  considered  “customers”  of  a 
broker-dealer  under  Exchange  Act  Rule  15c.3— 
3(a)(1).  For  these  purposes,  and  for  the  purpose  of 
the  definition  of  “Cleared  CDS,”  the  terms 
“purchasing”  and  “selling”  mean  the  execution, 
termination  (prior  to  its  scheduled  maturity  date), 
assignment,  exchange,  or  similar  transfer  or 
conveyance  of,  or  extinguishing  the  rights  or 
obligations  under,  a  Cleared  CDS,  as  the  context 
may  require.  This  is  consistent  with  the  meaning  of 
the  terms  “purchase’’  or  “sale”  under  the  Exchange 
Act  in  the  context  of  security-based  swap 

Continued 
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participants  that  are  self-regulatory 
organizations;  or  eligible  contract 
participants  that  are  registered  brokers 
or  dealers. 

As  before,  under  this  temporary 
exemption,  and  solely  with  respect  to 
Cleared  CDS,  those  persons  generally 
are  exempt  from  the  provisions  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  that  do  not  apply 
to  security-based  swap  agreements. 
Thus,  those  persons  will  still  be  subject 
to  those  Exchange  Act  requirements  that 
explicitly  are  applicable  in  connection 
with  security-based  swap  agreements.®® 
In  addition,  all  provisions  of  the 
Exchange  Act  related  to  the 
Commission’s  enforcement  authority  in 
connectiort  with  violations  or  potential 
violations  of  such  provisions  remain 
applicable.^®  In  this  way,  the  temporary 
exemption  applies  the  same  Exchange 
Act  requirements  in  connection  with 
non-excluded  CDS  as  4pply  in 
connection  with  OTC  credit  default 
swaps  that  are  security-based  swap 
agreements. 

Consistent  with  our  earlier 
exemptions,  emd  for  the  same  reasons, 
this  temporary  exemption  also  does  not 
extend  to:  the  exchange  registration 
requirements  of  Exchange  Act  Sections 
5  and  6;  the  clearing  agency 
registration  requirements  of  Exchange 
Act  Section  1 7A;  the  requirements  of 


agreements.  See  Exchange  Act  Section  3A(b)(4).  A 
separate  temporary  conditional  exemption 
addresses  members  of  CME  that  hold  funds  or 
securities  for  the  purpose  of  purchasing,  selling, 
clearing,  settling,  or  holding  Cleared  CDS  positions 
for  other  persons.  See  Part  Il.E,  infra. 

A  separate  temporary  exemption  addresses  the 
Cleared  CDS  activities  of  registered-broker-dealers. 
See  Part  II.F,  infra.  Solely  for  purposes  of  this 
Order,  a  registered  broker-dealer,  or  a  broker  or 
dealer  registered  under  Section  15(b)  of  the 
Exchange  Act,  does  not  refer  to  someone  that  would 
otherwise  be  required  to  register  as  a  broker  or 
dealer  solely  as  a  result  of  activities  in  Cleared  CDS 
in  compliance  with  this  Order. 

See  note  35,  supra. 

♦“Thus,  for  example,  the  Commission  retains  the 
ability  to  investigate  potential  violations  and  bring 
enforcement  actions  in  the  Federal  courts  as  well 
as  in  administrative  proceedings,  and  to  seek  the 
full  panoply  of  remedies  available  in  such  cases. 

♦*  These  are  subject  to  a  separate  temporary  class 
exemption.  See  note  1,  supra.  A  national  securities 
exchange  that  effects  transactions  in  Cleared  CDS 
would  continue  to  be  required  to  comply  with  all 
requirements  under  the  Exchange  Act  applicable  to 
such  transactions.  A  national  securities  exchange 
could  form  subsidiaries  or  affiliates  that  dperate 
exchanges  exempt  under  that  order.  Any  subsidiary 
or  affiliate  of  a  registered  exchange  could  not 
integrate,  or  otherwise  link,  the  exempt  CDS 
exchange  with  the  registered  exchange  including 
the  premises  or  property  of  such  exchange  for 
effecting  or  reporting  a  transaction  without  being 
considered  a  “facility  of  the  exchange.”  See  Section 
3(a)(2),  15  U.S.C.  78c(a)(2). 

This  Order  also  includes  a  separate  temporary 
exemption  from  Sections  5  and  6  in  connection 
with  the  settlement  price  calculation  methodology 
of  CME,  discussed  above.  See  Part  Il.C,  supra. 


Exchange  Act  Sections  12, 13, 14, 15(d), 
and  16;  the  Commission’s 
administrative  proceeding  authority 
under  Sections  15(b)(4)  and  (b)(6);'*®  or 
certain  provisions  related  to  government 
securities.**  CME  clearing  members 
relying  on  this  temporary  exemption 
must  be  in  material  compliance  with 
CME  rules. 

E.  Conditional  Temporary  Exemption 
for  Certain  Clearing  Members  of  CME 

In  the  CME  Exemptive  Order,  we 
granted  a  conditional  temporary 
exemption  from  particular  Exchange  Act 
requirements  to  certain  clearing 
members  of  CME  that  hold  funds  and 
securities  of  others  in  connection  with 
Cleared  CDS  transactions.  Absent  an 
exception  or  exemption,  persons  that 
effect  transactions  in  non-excluded  CDS 
that  are  securities  may  be  required  to 
register  as  broker-dealers  pursuant  to 
Section  15(a)(1)  of  the  Exchange  Act.*® 


♦2 15  U.S.C.  78/,  78m,  78n,  78o(d),  78p.  Eligible 
contract  participants  and  other  piersons  instead 
should  refer  to  the  interim  hnal  temporary  rules 
issued  by  the  Commission.  See  note  1,  supra. 

Exchange  Act  Sections  15(b)(4)  and  15(b)(6),  15 
U.S.C.  78o(b)(4)  and  (b)(6),  grant  the  Commission 
authority  to  take  action  against  broker-dealers  and 
associated  persons  in  certain  situations. 

Accordingly,  while  this  exemption  generally 
extends  to  persons  that  act  ais  inter-dealer  brokers 
in  the  market  for  Cleared  CDS  and  do  not  hold 
funds  or  securities  for  others,  such  inter-dealer 
brokers  may  be  subject  to  actions  under  Sections 
15(b)(4)  and  (b)(6)  of  the  Exchemge  Act.  In  addition, 
such  inter-dealer  brokers  may  be  subject  to  actions 
under  Exchange  Act  Section  15(c)(1),  15  U.S.C. 
78o(c)(l),  which  prohibits  brokers  and  dealers  from 
using  manipulative  or  deceptive  devices.  As  noted 
above.  Section  15(c)(1)  explicitly  applies  to 
security-based  swap  agreements.  Sections  15(b)(4), 
15(b)(6),  tmd  15(c)(1),  of  course,  would  not  apply 
to  persons  subject  to  this  exemption  who  do  not  act 
as  broker-dealers  or  associated  persons  of  broker- 
dealers. 

♦♦  This  exemption  specifically  does  not  extend  to 
the  Exchange  Act  provisions  applicable  to 
government  securities,  as  set  forth  in  Section  15C, 

15  U.S.C.  780-5,  and  its  underlying  rules  and 
regulations;  nor  does  the  exemption  extend  to 
related  definitions  found  at  paragraphs  (42)  through 
(45)  of  Section  3(a),  15  U.S.C.  78c(a).  The 
Commission  does  not  have  authority  under  Section 
36  to  issue  exemptions  in  connection  with  those 
provisions.  See  Exchange  Act  Section  36(b),  15 
U.S.C.  78mm(b). 

♦s  15  U.S.C.  78o(a)(l).  This  section  generally 
provides  that,  absent  an  exception  or  exemption,  a 
broker  or  dealer  that  uses  the  mails  or  any  means 
of  interstate  commerce  to  efiect  tr2msactions  in,  or 
to  induce  or  attempt  to  induce  the  purchase  or  sale 
of,  any  security  must  register  with  the  Commission. 

Section  3(a)(4)  of  the  Exchange  Act  generally 
defines  a  “broker”  as  “any  person  engaged  in  the 
business  of  effecting  transactions  in  securities  for 
the  account  of  others,”  but  provides  11  exceptions 
for  certain  bank  securities  activities.  15  U.S.C. 
78c(a)(4).  Section  3(a)(5)  of  the  Exchange  Act 
generally  defines  a  “dealer”  as  “any  person  engaged 
in  the  business  of  buying  and  selling  securities  for 
his  own  account,”  but  includes  exceptions  for 
certain  bank  activities.  15  U.S.C.  78c(a)(5). 

Exchange  Act  Section  3(a)(6)  defines  a  “bank”  as  a 
bank  or  savings  association  that  is  directly 
supervised  and  examined  by  state  or  Federal 


Certain  reporting  and  other 
requirements  of  the  Exchange  Act  may 
also  apply  to  such  persons,  as  broker- 
dealers,  regardless  of  whether  they  are 
registered  with  the  Commission. 

In  granting  that  exemption,  we  noted 
that  it  is  consistent  with  our  investor 
protection  mandate  to  require  securities 
intermediaries  that  receive  or  hold 
funds  and  securities  on  behalf  of  others 
to  comply  with  standards  that  safeguard 
the  interests  of  their  customers.*®  We 
also  recognized,  however,  that  requiring 
intermediaries  that  receive  or  hold 
funds  and  securities  on  behalf  of 
customers  in  connection  with 
transactions  in  non-excluded  CDS  to 
register  as  broker-dealers  may  deter  the 
use  of  CCPs  in  CDS  transactions,  to  the 
detriment  of  the  meirkets  and  meirket 
participants  generally.  We  concluded 
that  those  factors,  along  with  certain 
representations  by  CME,  argued  in  favor 
of  flexibility  in  applying  the 
requirements  of  the  Exchange  Act  to 
these  intermediaries.  As  a  result,  we 
provided  a  temporary  conditional 
exemption  to  any  CME  clearing  member 
registered  as  an  FCM  pursuant  to 
Section  4f(a)(l)  of  the  CEA  (but  not 
registered  as  a  brqker-dealer  under 
Section  15(b)  of  the  Exchange  Act  (other 
than  paragraph  (11)  thereof))  that 
receives  or  holds  funds  or  securities  for 
the  purpose  of  purchasing,  selling, 
clearing,  settling,  or  holding  Cleared 
CDS  positions  for  other  persons.  Solely 
with  respect  to  Cleared  CDS,  those 
members  generally  were  exempted  from 
provisions  of  the  Exchange  Act  and  the 
underlying  rules  and  regulations  that  do 
not  apply  to  security-based  swap 
agreements. 

When  CME  requested  the  exemptions 
that  we  granted  in  March,  it  stated  that 
pending  a  receipt  of  an  order  from  the 
CFTC  pursuant  td  Section  4d  of  the  CEA 
and  related  regulations,  to  permit  CME 


banking  authorities  (with  certain  additional 
requirements  for  ban)cs  and  savings  associations 
that  are  not  chartered  by  a  Federal  authority  or  a 
member  of  the  Federal  Reserve  System).  15  U.S.C. 
78c(a)(6). 

♦®  Registered  broker-dealers  are  required  to 
segregate  assets  held  on  behalf  of  customers  from 
proprietary  assets,  because  segregation  will  assist 
customers  in  recovering  assets  in  the  event  the 
intermediary  fails.  Ahseiit  such  segregation, 
collateral  could  be  used  by  an  intermediary  to  fund 
its  own  business,  emd  could  be  attached  to  satisfy 
the  intermediary’s  debts  were  it  to  fail.  Moreover, 
the  maintmiance  of  adequate  capital  and  liquidity 
protects  customers,  CCPs,  and  other  market 
participants.  Adequate  books  and  records 
(including  both  transactional  and  position  records) 
are  necessary  to  facilitate  day  to  day  operations  as 
well  as  to  help  resolve  situations  in  which  an 
intermediary  fails  and  either  a  regulatory  authority 
or  receiver  is  forced  to  liquidate  the  firm. 
Appropriate  records  also  are  necessary  to  allow 
examiners  to  review  for  improper  activities,  such  as 
insider  trading  or  fraud. 
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and  its  members  to  establish  segregated 
accounts  for  holding  collateral  posted 
by  cleared  CDS  customers,  FCMs  would 
hold  customer  collateral  within 
accounts  established  pursuant  to  CFTC 
Rule  30.7.  Rule  30.7  provides  a 
mechanism  for  establishing  accounts  for 
holding  collateral  posted  by  foreign 
futures  customers. 

We  understand  that  the  protections 
associated  with  using  CFTC  Rule  30.7  to 
segregate  collateral  associated  with 
over-the-counter  derivatives  is 
untested,'*^  and  thus  less  certain  than 
the  protections  that  would  he  afforded 
to  collateral  protected  by  Section  4d. 
Also,  we  note  that  the  CFTC  has 
proposed  a  rule — not  yet  adopted — that 
would  provide  for  the  establishment  of 
an  account  class,  with  respect  to  the 
bankruptcy  of  a  commodity  broker  that 
is  an  FCM,  that  would  be  applicable  to 
positions  in  cleared  over-the-counter 
derivatives  and  collateral  securing  such 
positions.^® 

In  light  of  the  risk  management  and 
systemic  benefits  in  continuing  to 
facilitate  CDS  clearing  by  CME,  while 
promoting  customer  protection  in 
connection  with  those  CDS  transactions, 
the  Commission  finds  pursuant  to 
Section  36  of  the  Exchange  Act  that  it 
is  necessary  or  appropriate  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors  to  extend  this 
temporary  conditional  exemption  for 
certain  CME  clearing  members  from 
certain  requirements  of  the  Exchange 
Act  in  connection  with  Cleared  CDS 
until  March  31,  2010.  As  discussed 
below,  this  exemption  has  been 
modified  in  certain  respects  from  the 
exemption  that  we  previously  granted  to 
CME  clearing  members  that  receive  or 
hold  customer  funds  or  securities  in 
connection  with  Cleared  CDS. 

As  before,  this  revised  exemption  will 
be  available  to  any  CME  clearing 
member  that  is  also  an  FCM  (other  than 
one  that  either  is  registered  pursuant  to 
Section  4f(a){2)  or  is  registered  as  a 
broker  or  dealer  under  Section  15(b)  of 
the  Exchange  Act  (other  than  paragraph 
(11)  theteof))  that  receives  or  holds 
funds  or  securities  for  the  purpose  of 
purchasing,  selling,  clearing,  settling,  or 
holding  Cleared  CDS  positions  for  other 
persons.  Solely  with  respect  to  Cleared 
CDS,  those  members  generally  will  be 
exempt  from  those  provisions  of  the 
Exchange  Act  and  the  underlying  rules 
and  regulations  that  do  not  apply  to 
security-based  swap  agreements.  As 
with  the  exemption  discussed  above 
that  is  applicable  to  CME  and  certain 
eligible  contract  participants,  and  for 

See  text  at  note  23,  supra. 

"“See  74  FR  40794  (Aug.  13,  2009). 


the  same  reasons,  this  exemption  for 
CME  clearing  members  that  receive  or 
hold  funds  and  securities  does  not 
extend  to  Exchange  Act  provisions  that 
explicitly  apply  in  connection  with 
security-based  swap  agreements,'*®  or  to 
related  enforcement  authority 
provisions.^®  As  with  the  exemption 
discussed  above,  we  also  are  not 
exempting  those  members  from  Sections 
5,  6, 12(a)  and  (g),  13, 14, 15(b)(4), 
15(b)(6).  15(d),  16,  and  17A  of  the 
Exchange  Act.^i 

^This  temporary  exemption  is  subject 
to  the  member  complying  with 
conditions  that  are  important  for 
protecting  customer  funds  and 
securities.  Any  CME  clearing  member 
relying  on  this  exemption  must  be  in 
material  compliance  with  the  rules  of 
CME  (including  Rules  971  and  973 
relating  to  Segregation  and  Secured  • 
Requirements  and  Customer  Accounts 
with  the  Clearing  House).  Such  clearing 
members  also  must  be  in  material 
compliance  with  applicable  laws  and 
regulations  relating  to  capital,  liquidity, 
and  segregation  of  customers’  funds 
and  securities  (and  related  books  and 
records  provisions)  with  respect  to 
Cleared  CDS.®® 

Such  CME  clearing  members  must 
also  comply  with  certain  additional 
conditions — not  in  the  earlier  Order — 
with  respect  to  such  activities.  The 
customers  fof  whom  the  clearing 
member  receives  or  holds  such  funds  or 
securities  may  not  be  natural  persons.  In 
addition,  the  clearing  member  must 
make  certain  risk  disclosures  to  those 
customers.®^ 

This  exemption  is  further  conditioned 
on  funds  or  securities  received  or  held 
by  the  clearing  member  for  the  purpose 
of  purchasing,  selling,  clearing,  settling, 
or  holding  cleared  CDS  positions  for 
those  customers  being  held  in  one  of 
three  manners.  First,  such  funds  and 
securities  may  be  held  in  an  account 


See  note  35.  supra. 

See  note  40,  supra. 

See  notes  41  through  43,  supra,  and 
accompanying  text.  Nor  are  we  exempting  those 
members  tom  provisions  related  to  government 
securities,  as  discussed  above.  See  note  44,  supra. 

®^The  term  “customer,”  solely  for  purposes  of 
Part  in(d)  and  (e),  infra,  and  corresponding 
references  in  this  Order,  means  a  "customer”  as 
defined  under  CFTC  Regulation  1.3(k].  17  CFR 
1.3(k). 

^^This  condition  is  similar  to  a  condition  in  the 
earlier  Order. 

The  clearing  member  must  disclose  that  it  is 
not  regulated  by  the  Commission,  that  U.S.  broker- 
dealer  segregation  requirements  and  protections 
under  the  Securities  Investor  Protection  Act  will 
not  apply  to  any  funds  or  securities  held  by  the 
clearing  member  to  collateralize  Geared  CDS,  and 
that  the  applicable  insolvency  law  may  affect  such 
customers'  ability  to  recover  funds  and  securities, 
or  the  speed  of  any  such  recovery,  in  an  insolvency 
proceeding. 


established  in  accordance  with  Section 
4d  of  the  CEA  and  CFTC  Rules  1.20 
through  1.30  and  1.32  thereunder. 

Alternatively,  in  the  absence  of  a  4d 
order  from  the  CFFC,  those  funds  and 
securities  may  be  held  in  an  account 
that  is  part  of  a  separate  account  class, 
specified  by  CFTC  Bankruptcy  Rules,®® 
established  for  an  FCM  to  hold  its 
customers’  positions  in  cleared  OTC 
derivatives  (and  funds  and  securities 
posted  to  margin,  guarantee,  or  secure 
such  positions). 

Finally,  if  neither  of  those  other 
accounts  is  available,  those  funds  and 
securities  must  be  held  in  an  account 
established  in  accordance  with  CFTC 
Rule  30.7.®®  Jn  that  situation,  the 
clearing  member  must  disclose  to 
Cleared  CDS  customers  that  uncertainty 
exists  as  to  whether  they  would  receive 
priority  in  bankruptcy  (vis-a-vis  other 
customers)  with  respect  to  any  funds  or 
securities  held  by  the  clearing  member 
to  collateralize  Cleared  CDS  positions. 

To  facilitate  compliance  with  the 
segregation  practices  that  are  required  as 
a  condition  to  this  temporary 
exemption,  the  clearing  member — 
regardless  of  the  type  of  account 
discussed  above  that  it  uses — also  must 
annually  provide  CME  with  a  self- 
assessment  that  it  is  in  compliance  with 
the  requirements,  along  with  a  report  by 
the  clearing  member’s  independent 
third-party  auditor  that  attests  to  that 
assessment.  The  report  must  he  dated 
the  same  date  as  the  clearing  member’s 
annual  audit  report  (but  may  be  separate 
from  it),  and  must  be  produced  in 
accordance  with  the  standards  that  the 
auditor  follows  in  auditing  the  clearing 
member’s  financial  statements.®^ 

Finally,  consistent  with  the  CME 
Exemptive  Order,  a  CME  clearing 
member  that  receives  or  holds  funds  or 
securities  of  customers  for  the  purpose 
of  purchasing,  selling,  clearing,  settling, 
or  holding  Cleared  CDS  positions  shall 
segregate  such  funds  and  securities  of 
customers  from  the  CME  clearing 
member’s  own  assets  (i.e.,  the  member 
may  not  permit  the  customers  to  “opt 
out’’  of  applicable  segregation ' 
requirements  for  such  funds  and 
securities  even  if  regulations  or  laws 


”17  CFR  190.01  etseq. 

®®The  conditions  in  this  Order  require  that  any 
FCM  that  holds  Cleared  CDS  customer  funds-and 
securities  in  a  30.7  account  must  segregate  alJ  such 
customer  funds  and  securities  in  a  30.7  account.  It 
is  our  understanding  that  this  is  consistent  with 
CME  Rule  8F03. 

This  condition  requiring  the  clearing  member 
to  convey  a  third-party  audit  report  to  CME  as  a 
repository  for  regulators  does  not  impose  upon  CME 
any  independent  duty  to  audit  or  otherwise  review 
that  information.  This  condition  also  does  not 
impose  on  CME  any  independent  fiduciary  or  other 
obligation  to  any  customer  of  a  clearing  member. 
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would  permit  the  customer  to  “opt 
out”). 

F.  Extended  Temporary  Conditional 
General  Exemption  for  Certain 
Registered  Broker-Dealers  Including 
Certain  Broker-Dealer-FCMs 

The  CME  Exemptive  Order  granted 
temporary  limited  exemptions  from 
Exchange  Act  requirements  to  registered 
broker-dealers  in  connection  with  their 
activities  involving  Cleared  CDS.  In 
crafting  these  temporary  exemptions,  we 
balanced  the  need  to  avoid  creating 
disincentives  to  the  prompt  use  of  CCPs 
against  the  critical  role  that  certain 
broker-dealers  play  in  promoting  market 
integrity  and  protecting  customers 
(including  broker-dealer  customers  that 
are  not  involved  with  CDS  transactions). 

In  light  of  the  risk  management  and 
systemic  benefits  in  continuing  to 
facilitate  CDS  clearing  by  CME  through 
targeted  conditional  exemptions  to 
registered  broker-dealers,  the 
Commission  finds  pursuant  to  Section 
36  of  the  Exchange  Act  that  it  is 
necessary  or  appropriate  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors  to  exercise  its 
authority  to  extend  this  temporary 
conditional  registered  broker-dealer 
exemption  firom  certain  Exchange  Act 
requirements  until  March  31,  2010. 

Consistent  with  the  temporary 
exemptions  discussed  above,  and  solely 
with  respect  to  Cleared  CDS,  we  are 
temporarily  exempting  registered 
broker-dealers  (including  registered 
broker-dealers  that  are  also  FCMs  (“BD- 
FCMs”))  from  provisions  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  that  do  not  apply 
.  to  security-based  swap  agreements, 
subject  to  certain  conditions.  As 
discussed  above,  we  are  not  excluding 
registered  broker-dealers,  including  BD- 
FCMs,  from  Exchange  Act  provisions 
that  explicitly  apply  in  connection  with 
security-based  swap  agreements  or  front 
related  enforcement  authority 
provisions. As  above,  and  for  similar 


“The  temporary  exemptions  addressed  above — 
with  regard  to  CME.  certain  clearing  members,  and 
certain  eligible  contract  participants — are  not 
available  to  persons  that  are  registered  as  broker- 
dealers  with  the  Commission  (other  than  those  that 
are  notice  registered  pursuant  to  Exchange  Act 
Section  15(b)(ll)).  Exchange  Act  Section  15(b){ll) 
provides  for  notice  registration  of  certain  persons 
that  effect.transactions  in  security  futures  products. 
15  U.S.C.  78o(b)(ll). 

“  See  notes  35  and  40,  supra.  As  noted  above, 
broker-dealers  also  would  be  subject  to  Section 
15(c)(1)  of  the  Exchange  Act,  which  prohibits 
brokers  and  dealers  from  using  manipulative  or 
deceptive  devices,  because  that  provision  explicitly 
applies  in  connection  with  security-based  swap 
agreements.  In  addition,  to  the  extent  the  Exchange 
Act  and  any  rule  or  regulation  thereunder  imposes 
any  other  requirement  on  a  broker-dealer  with  , 


reasons,  we  are  not  exempting  registered 
broker-dealers,  including 
BD-FCMs,  from;  Sections  5,  6, 12(a)  and 
(g),  13, 14, 15(b)(4),  15(b)(6),  15(d),  16 
and  17A  of  the  Exchange  Act.®° 

Further,  we  are  not  exempting 
registered  broker-dealers  ft'om  the 
following  additional  provisions  under 
the  Exchange  Act:  (1)  Section  7(c),®^ 
regarding  the  unlawful  extension  of 
credit  by  broker-dealers;  (2)  Section 
15(c)(3),®2  regcirding  the  use  of  unlawful 
or  manipulative  devices  by  broker- 
dealers;  (3)  Section  17(a),®3  regarding 
broker-dealer  obligations  to  make,  keep, 
and  furnish  information;  (4)  Section 
17(b),®^  regarding  broker-dealer  records 
subject  to  examination;  (5)  Regulation 
a  Federal  Reserve  Board  regulation 
regarding  extension  of  credit  by  broker- 
dealers;  (6)  Exchange  Act  Rule  15c3-l,®® 
regarding  broker-dealer  net  capital;  (7) 
Exchange  Act  Rule  15c3-3,®^  regarding 
broker-dealer  reserves  and  custody  of 
securities;  (8)  Exchange  Act  Rules 
17a-3  through  17a^5,®®  regarding 
records  to  be  made  and  preserved  by 
broker-dealers  and  reports  to  be  made 
by  broker-dealers;  and  (9)  Exchange  Act 
Rule  17a-13,®®  regarding  quarterly 
security  counts  to  be  made  by  certain 
exchange  members  and  broker- 
dealers.^®  Registered  broker-dealers 
must  comply  with  these  provisions  in 
connection  with  their  activities 
involving  non-excluded  CDS  because 
these  provisions  are  especially 
important  to  helping  protect  customer 
funds  and  securities,  ensure  proper 
credit  practices,  and  safeguard  against 
fi'aud  and  abuse. 


respect  to  security-based  swap  agreements  (e.g., 
requirements  under  Rule  17h-lT  to  maintain  and 
preserve  written  policies,  procedures,  or  systems 
concerning  the  broker  or  dealer’s  trading  positions 
and  risks,  such  as  policies  relating  to  restrictions  or 
limitations  on  trading  frnancial  instruments  or 
products),  these  requirements  would  continue  to 
apply  to  broker-dealers’  activities  with  respect  to 
Cleared  CDS.  . 

See  notes  41  through  43,  supra,  and 
accompanying  text.  We  also  are  not  exempting 
those  members  from  provisions  related  to 
government  securities,  as  discussed  above.  See  note 
44,  supra. 

15  U.S.C.  78g(c). 

“  15  U.S.C.  78o(c)(3). 

“15  U.S.C.  78q(a). 

“  15  U.S.C.  78q(b). 

“  12  CFR  220.1  et  seq. 

“17  CFR  240.15C3-1. 

“17CFR  240.15C3-3. 

“  17  CFR  240.17a-3  through  240.17a-5. 

“17CFR240.17a-13. 

Solely  for  purposes  of  this  temporary 
exemption,  in  addition  to  the  general  requirements 
under  the  referenced  Exchange  Act  sections, 
registered  broker-dealers  shall  only  be  subject  to  the 
enumerated  rules  under  the  referenced  Exchange 
Act  sections. 

Indeed,  Congress  directed  the  Commission  to 
promulgate  broker-dealer  financial  responsibility 
rules,. including  Joules  relating  to  custody,  the  use 


However,  CME  clearing  members  that 
are  BD-FCMs  and  that  receive  or  hold 
customer  funds  or  securities  for  the 
purpose  of  purchasing,  selling,  clearing, 
settling,  or  holding  CDS  positions 
cleared  by  CME  in  a  futures  account  (as 
that  term  is  defined  in  Rule  15c3- 
3(a)(15)  72)  also  shall  be  exempt  from 
Exchange  Act  Rule  15c3-3,  subject  to 
conditions  that  are  similar  to  those — 
discussed  above — that  are  applicable  to 
CME  that  are  not  broker-dealers  and  that 
hold  customer  funds  and  securities  in 
connection  with  Cleared  CDS 
transactions.  Thus,  such  BD-FCMs  must 
be  in  material  compliance  with  CME 
rules,  as  well  as  and  applicable  laws 
and  regulations  relating'to  capital, 
liquidity,  and  segregation  of  customers’ 
funds  and  securities  (and  related  books 
and  records  provisions)  with  respect  to 
Cleared  CDS.  A  BD— FCM  may  not 
receive  or  hold  funds  or  securities 
relating  to  Cleared  CDS  transactions  and 
positions  for  customers  who  are  natural 
persons.  In  addition,  the  BD-FCM  must 
make  certain  risk  disclosures  to  each 
such  customer.  73  Further,  the  BD-FCM 
must  hold  the  customer  funds  or 
securitifes  in  the  same  type  of  account 
(e.g.,  in  a  4d  account)  as  is  required  for 
other  clearing  members  that  hold 
customer  funds  and  securities  in 
connection  with  Cleared  CDS 
transactions.74  The  BD-FCM  also  must 


of  customer  securities,  the  use  of  customers’ 
deposits  oi  credit  balances,  and  the  establishment 
of  minimum  financial  requirements.  See  Exchange 
Act  Sectioti  i5(c)(3). 

"17  CFR  240.15c3-3(a)(15). 

^^The  BD-FCM  must  disclose  that  U.S.  broker-  , 
dealer  segregation  requirements  and  protections 
under  the  Securities  Investor  Protection  Act  will 
not  apply  to  any  funds  or  securities  held  by  the 
clearing  member  to  collateralize  Cleared  CDS 
positions,  and  that  the  applicable  insolvency  law 
may  affect  such  customers’  ability  to  recover  funds 
and  securities,  or  the  speed  of  any  such  recovery, 
in  an  insolvency  proceeding. 

This  BD-FCM  condition  differs  fiom  the 
analogous  disclosure  condition  related  to  other 
CME  clearing  members  that  hold  customer  funds 
and  securities,  in  that  the  other  condition  also 
requires  disclosure  that  the  clearing  member  is  not 
regulated  by  the  Commission. 

"  As  with  the  exemption  applicable  to  those 
other  CME  clearing  members,  in  the  absence  of  a 
4d  order  from  the  CFTC,  the  BD-FCM  may  hold  the 
funds  and  securities  in  an  account  that  is  part  of 
a  separate  account  cletss,  sp>ecified  by  CFTC 
Bankruptcy  Rules,  established  for  an  FCM  to  hold 
its  customers’  positions  in  cleared  OTC  derivatives 
(and  funds  and  securities  posted  to  margin, 
guarantee,  or  secure  such  positions).  See  Part  Il.E, 
supra. 

If  that  alternative  also  is  not  available,  the 
BD-FCM  must  hold  the  funds  and  securities  in  an 
account  established  in  accordance  with  CFTC  Rule 
30.7.  In  that  situation,  the  clearing  member  must 
disclose  to  Cleared  CDS  customers  that  uncertainty 
exists  as  to  whether  they  would  receive  priority  in 
bankruptcy  (vis-a-vis  other  customers)  with  respect 
to  any  funds  or  securities  held  by  the  clearing 
member  to  collateralize  Cleared  CDS  positions. 
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segregate  the  funds  and  securities  of 
customers  from  the  CME  clearing 
member’s  own  assets  (i.e.,  the  member 
may  not  permit  the  customers  to  “opt 
out”  of  applicable  segregation 
requirements  for  such  funds  and 
securities  even  if  regulations  or  laws 
would  permit  the  customer  to  “opt 
out”).  In  addition,  the  BD-FCM  also 
must  annually  provide  CME  with  a  self- 
assessment  that  it  is  in  compliance  with 
the  requirements,  along  with  a  report  by 
the  clearing  member’s  independent 
third-party  auditor  that  attests  to  that 
assessment.^® 

Finally — and  in  addition  to  the 
conditions  that  are  applicable  to  CME 
that  are  not  broker-dealers  and  that  hold 
customer  funds  and  securities  in 
conhection  with  Cleared  CDS 
transactions — the  CME  clearing  member 
must  comply  with  the  margin  rules  for 
Cleared  CDS  of  the  self-regulatory 
organization  that  is  its  designated 
examining  authority  [e.g.,  FINRA). 

G.  Solicitation  of  Comments 

When  we  granted  our  initial 
temporary  conditional  exemptions  in 
connection  with  CDS.clearing  by  CME, 
we  solicited  comment  on  all  aspects  of 
the  exemptions,  and  specifically 
requested  comment  as  to  the  duration  of 
the  temporary  exemptions,  the 
appropriateness  of  the  exemptive 
conditions,  and  whether  CME  should  be 
required  to  register  as  a  clearing  agency 
under  the  Exchange  Act.  We  deceived  no 
comments  in  response  to  this  request. 

In  connection  with  this  Order 
extending  the  temporary  conditional 
exemptions  granted  in  connection  with 
CDS  clearing  by  CME,  and  expanding 
that  relief  to  accommodate  CME’s 
settlement  price  calculation 
methodology,  we  reiterate  our  request 
for  comments  on  all  aspects  of  the 
exemptions.  We  particularly  request 
comments  as  to  tha  exemption  we  are 
granting  in  connection  with  the 
calculation  of  settlement  prices, 
including  whether  the  conditions  on  the 
exemption  promote  fair  and  accurate 
settlement  prices  and  include  adequate 
safeguards  and  procedures  to  protect 
clearing  members’  confidential  trading 
information.  We  also  request  comment 


As  above,  the  conditions  in  this  Order  require 
that  BD-FCM  (as  well  as  any  other  FCM)  that  holds 
Cleared  CDS  customer  funds  and  securities  in  a 
30.7  account  must  segregate  all  such  customer 
funds  and  securities  in  a  30.7  account. 

The  report  must  be  dated  the  same  da^e  as  the 
clearing  member’s  annual  audit  report  (but  may  be 
separate  from  it),  and  must  be  produced  in 
accordance  with  the  standards  that  the  auditor 
follows  in  auditing  the  clearing  member’s  frnancial 
statements.  See  text  accompanying  note  57,  supra. 

See  17  CFR  240.17d-l  for  a  description  of  a 
designated  examining  authority. 


on  the  adequacy  of  the  proposed 
conditions  for  Ae  protection  of 
customer  assets,  including  whether  it  is 
appropriate  to  permit  such  assets  to  be 
protected  in  an  account  that  is  subject 
to  the  framework  provided  by  CFTC 
Rule  30.7,  and,  if  so,  whether  the 
conditions  associated  with  the  use  of 
that  account  are  adequate.  In  addition, 
we  request  comment  on  whether 
additional  conditions  or  requirements 
are  appropriate  to  promote  compliance 
with  the  requirements  of  the  temporary 
conditional  exemptions,  and  what,  if 
any,  additional  conditions  would  be 
appropriate. 

Comments  may  be  submitted  by  any 
of  the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/  ' 
rules/other. shtml);  or 

•  Send  an  e-mail  to  rvle- 
comments@sec.gov.  Please  include  File 
Number  S7-06-09  on  the  subject  line; 
or 

•  Use  the  Federal  eRulemaking  Portal 
[http://www.reguiations.gov/).  Follow 
the  instructions  for  submitting 
comments. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  S7-06-09.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  your  comments  more  efficiently, 
please  use  only  one  method.  We  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/other.shtml)-  Comments  are  also 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  All  comments  received 
will  be  posted  without  change;  we  do 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly. 

III.  Conclusion 

It  is  hereby  ordered,  pursuant  to 
Section  36(a)  of  the  Exchange  Act,  that, 
until  March  31,  2010: 

(a)  Exemption  from  Section  17A  of  the 
Exchange  Act. 

The  Chicago  Mercantile  Exchange  Inc. 
(“CME”)  shall  be  exempt  from  Section 
17A  of  the  Exchange  Act  solely  to 
perform  the  functions  of  a  clearing 
agency  for  Cleared  CDS  (as  defined  in 


paragraph  (f)  of  this  Order),  subject  to 
the  following  conditions: 

(1)  CME  shall  make  available  on  its 
Web  site  its  annual  audited  financial 
statements. 

(2)  CME  shall  keep  and  preserve 
records  of  all  activities  related  to  the 
business  of  CME  as  a  central 
counterparty  for  Cleared  CDS.  These 
records  shall  be  kept  for  at  least  five 
years  and  for  the  first  two  years  shall  be 
held  in  an  easily  accessible  place. 

(3)  CME  shall  supply  such 
information  and  periodic  reports 
relating  to  its  Cleared  CDS  clearance 
and  settlement  services  as  may  be 
reasonably  requested  by  the 
Commission.  CmE  shall  also  provide 
access  to  the  Commission  to  conduct 
on-site  inspections  of  all  facilities 
(including  automated  systems  and 
systems  environment),  'and  records 
related  to  its  Cleared  CDS  clearance  and 
settlement  services.  CME  will  provide 
the  Commission  with  access  to  its 
personnel  to  answer  reasonable 
questions  .during  any  such  inspections 
related  to  its  Cleared  CDS  clearance  and 
settlement  services. 

(4)  CME  shall  notify  the  Commission, 
on  a  monthly  basis,  of  any  material 
disciplinary  actions  taken  against  any 
CME  clearing  members  utilizing  its 
Cleared  CDS  clearance  and  settlement 
services,  including  the  denial  of 
services,  fines,  or  penalties.  CME  shall 
notify  the  Commission  promptly  when 
CME  involuntarily  terminates  the 
membership  of  an  entity  that  is  utilizing 
CME’s  Cleared  CDS  clearance  and 
settlement  services.  Both  notifications 
shall  describe  the  facts  and 
circumstances  that  led  to  CME’s 
disciplinary  action. 

(5)  CME  shall  notify  the  Commission 
of  all  changes  to  rules  as  defined  under 
the  CFTC  rules,  fees,  and  any  other 
material  events  affecting  its  Cleared  CDS 
clearance  and  settlement  services, 
including  material  changes  to  risk 
management  models.  In  addition,  CME 
will  post  any  rule  or  fee  changes  on  the 
CME  Web  site.  CME  shall  provide  the 
Commission  with  notice  of  all  changes 
to  its  rules  not  less  than  one  day  prior 
to  effectiveness  or  implementation  of 
such  rule  changes  or,  in  exigent 
circumstances,  as  promptly  as 
reasonably  practicable  under  the 
circumstances.  Such  notifications  will 
not  be  deemed  rule  filings  that  require 
Commission  approval. 

(6)  CME  shall  provide  the 
Commission  with  annual  reports  and 
any  associated  field  work  concerning  its 
Cleared  CDS  clearance  and  settlement 
services  prepared  by  independent  audit 
personnel  that  are  generated  in 
accordance  with  risk  assessment  of  the 
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areas  set  forth  in  the  Commission’s 
Automation  Review  Policy  Statements. 
CME  shall  provide  the  Commission 
(beginning  in  its  first  year  of  operation) 
with  its  annual  audited  financial 
statements  prepared  by  independent 
audit  personnel  for 

(7)  CME  shall  report  to  the 
Commission  all  significant  outages  of 
clearing  systems  having  a  material 
impact  on  its  Cleared  CDS  clearance  and 
settlement  services.  If  it  appears  that  the 
outage  may  extend  for  30  minutes  or 
longer,  CME  shall  report  the  systems 
outage  immediately.  If  it  appears  that 
the  outage  will  be  resolved  in  less  than 
30  minutes,  CME  shall  report  the 
systems  outage  within  a  reasonable  time 
after  the  outage  has  been  resolved. 

(8)  CME,  directly  or  indirectly,  shall 
make  available  to  the  public  on  terms 
that  are  fair  and  reasonable  and  not 
unreasonably  discriminatory:  (i)  All 
end-of-day  settlement  prices  and  any 
other  prices  with  respect  to  Cleared  CDS 
that  CME  may  establish  to  calculate 
settlement  variation  or  margin 
requirements  for  CME  clearing 
members:  and  (ii)  any  other  pricing  or 
valuation  information  with  respect  to 
Cleared  CDS  as  is  published  or 
distributed  by  CME. 

(9)  CME  shall  not  materially  change 
its  methodology  for  determining  Cleared 
CDS  margin  levels  without  prior  written 
approval  from  the  Commission,  and 
fi'om  FINRA  with  respect  to  customer 
margin  requirements  that  would  apply 
to  broker-dealers. 

(b)  Exemption  from  Sections  5  and  6 
of  the  Exchange  Act 

(1)  CME  shml  be  exempt  from  the 
requirements  of  Sections  5  and  6  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  in  connection 
with  its  calculation  of  settlement  prices 
for  Cleared  CDS,  subject  to  the  following 
conditions: 

•  (i)  CME  shall  report  the  following 
information  with  respect  to  its 
determination  of  daily  settlement  prices 
for  Cleared  CDS  to  the  Commission 
within  30  days  of  the  end  of  each 
quarter,  and  preserve  such  reports  for  as 
long  as  CME  offers  CDS  clearing 
services  and  for  a  period  of  at  least  five 
years  thereafter: 

(A)  The  total  dollar  volume  of  CDS 
transactions  executed  during  the  quarter 
pursuant  to  CME’s  price  quality  auction 
methodology,  broken  down  by  reference 
entity,  security,  or  index;  and 

(B)  The  total  unit  volume  or  notional 
amount  executed  during  the  quarter 
pursuant  to  CME’s  price  quality  auction 
methodology,  broken  down  by  reference 
entity,  security,  or  index; 

(ii)  CME  shall  establish  and  maintain 
adequate  safeguards  and  procedures  to 


protect  participants’  confidential  trading 
information  related  to  Cleared  CDS. 

Such  safeguards  and  procedures  shall 
include: 

(A)  Limiting  access  to  the  confidential 
trading  information  of  participants  lo 
those  CME  employees  who  have  a  need 
to  access  such  information  in 
connection  with  the  provision  of  CME 
CDS  clearing  services  or  who  are 
responsible  for  compliance  with  this 
exemption  or  any  other  applicable  rules; 
and 

(B)  Implementing  policies  and 
procedures  for  CME  employees  with 
access  to  such  information  with  respect 
to  trading  for  their  own  accounts.  CME 
shall  adopt  and  implement  adequate 
oversight  procedures  to  ensure  that  the 
policies  and  procedures  established 
pursuant  to  this  condition  are  followed; 
and 

(iii)  CME  shall  satisfy  the  conditions 
of  the  temporary  exemption  from 
Section  17A  of  the  Exchange  Act  set 
forth  in  paragraphs  (a)(1) — (9)  of  this 
Order. 

(2)  Any  CME  clearing  member  shall 
be  exempt  Irom  the  requirements  of 
Section  5  of  the  Exchange  Act  to  the 
extent  such  CME  clearing  member  uses 
any  facility  of  CME  to  effect  any 
transaction  in  Cleared  CDS,  or  to  report 
any  such  transaction,  in  connection 
with  CME’s  clearance  and  risk 
management  process  for  Cleared  CDS. 

(c)  Exemption  for  CME  and  certain 
eligible  contract  participants. 

(1)  Persons  eligible.  The  exemption  in 
paragraph  (c)(2)  is  available  to; 

(1)  CME;  and 

(ii)  Any  eligible  contract  participant 
(as  defined  in  Section  la(12)  of  the 
Commodity  Exchange  Act  as  in  effect  on 
the  date  of  this  Order  (other  than  a 
person  that  is  an  eligible  contract 
participant  under  paragraph  (C)  of  that 
section)),  other  than: 

(A)  An  eligible  contract  participant 
that  receives  or  holds  funds  or  securities 
for  the  purpose  of  purchasing,  selling, 
clearing,  settling,  or  holding  Cleared 
CDS  positions  for  other  persons; 

(B)  An  eligible  contract  participant 
that  is  a  self-regulatory  organization,  as 
that  term  is  defined  in  Section  3(a)(26) 
of  the  Exchange  Act;  or 

(C)  A  broker  or  dealer  registered 
under  Section  15(b)  of  the  Exchange  Act 
(other  than  paragraph  (11)  thereof). 

(2)  Scope  of  exemption. 

(i)-In  general.  Subject  to  the  condition 
specified  in  paragraph  (c)(3),  such 
persons  generally  shall,  solely  with 
respect  to  Cleared  CDS,  be  exempt  from 
the  provisions  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
that  do  not  apply  in  connection  with 
security-based  swap  agreements. 


Accordingly,  under  this  exemption, 
those  persons  would  remain  subject  to 
those  Exchange  Act  requirements  that 
explicitly  are  applicable  in  connection 
with  security-based  swap  agreements 
(i.e.,  paragraphs  (2)  through  (5)  of 
Sectipn  9(a),  Section  10(b),  Section 
15(c)(1),  subsections  (a)  and  (b)  of 
Section  16,  Section  20(d),  and  Section 
2lA(a)(l),  and  the  rules  thereunder  that 
explicitly  are  applicable  to  security- 
based  swap  agreements).  All  provisions 
of  the  Exchange  Act  related  to  the 
Commission’s  enforcement  authority  in 
connection  with  violations'or  potential 
violations  of  such  provisions  also 
remain  applicable. 

(ii)  Exclusions  from  exemption.  The 
exemption  in  paragraph  (c)(2)(i), 
however,  does  not  extend  to  the 
following  provisions  under  the 
Exchange  Act: 

(A)  Paragraphs  (42),  (43),  (44),  and 
(45)  of  Section  3(a); 

(B)  Section  5; 

(C)  Section  6; 

(D)  Section  !  2  and  the  rules  and 
regulations  thereunder; 

(E)  Section  13  and  the  rules  and 
regulations  thereunder; 

(F)  Section  14  and  the  rules  and 
regulations  thereunder; 

(G)  Paragraphs  (4)  and  (6)  of  Section 
15(b); 

(H)  Section  15(d)  and  the  rules  and 
regulations  thereunder; 

(I)  Section  15C  and  the  rules  and  » 
regulatiojis  thereunder: 

(J)  Section  16  and  the  rules  and 
regulations  thereunder;  and 

(K)  Section  17A  (other  than  as 
provided  in  paragraph  (a)). 

(3)  Condition  for  CME  clearing 
members.  Any  CME  clearing  member 
relying  on  this  exemption  must  be  in 
material  compliance  with  the  rules  of 
CME. 

(d)  Exemption  for  certain  CME 
clearing  members. 

Any  CME  clearing  member  registered 
as  a  futures  commission  merchant 
pursuant  to  Section  4f(a)(l)  of  the 
Commodity  Exchange  Act  (but  that  is 
not  registered  as  a  broker  or  dealer 
under  Section  15(b)  of  the  Exchange  Act 
(other  than  paragraph  (11)  thereof))  that 
receives  or  holds  funds  or  securities  for 
the  purpose  of  purchasing,  selling, 
clearing,  seftling,  or  holding  Cleared 
CDS  for  other  persons  shall  be  exempt 
from  the  provisions  of  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder  specified  in  paragraph  (c)(2), 
solely  with  respect  to  Cleared  CDS, 
subject  to  the  following  conditions; 

(1)  The  clearing  member  shall  be  in 
material  compliance  with  the  rules  of 
CME  (including  Rules  971  and  973 
relating  to  Segregation  and  Secured 
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Requirements  and  Customer  Accounts 
with  the  Clearing  House),  and  also  shall 
be  in  material  compliance  with 
applicable  laws  and  regulations,  relating 
to  capital,  liquidity,  and  segregation  of 
customers’  funds  and  securities  (and  • 
related  books  and  records  provisions) 
with  respect  to  Cleared  CDS; 

(2)  The  customers  for  whom  the 
clearing  member  receives  or  holds  such 
funds  or  securities  shall  not  be  natural 
persons; 

(3)  The  clearing  member  shall 
disclose  to  such  customers  that  the 
clearing  member  is  not  regulated  by  the 
Commission,  that  U.S.  broker-dealer 
segregation  requirements  and 
protections  under  the  Securities 
Investor  Protection  Act  will  not  apply  to 
any  funds  or  securities  held  by  the 
clearing  member  to  collateralize  Cleared 
CDS  positions,  and  that  the  applicable 
insolvency  law  may  affect  such 
customers’  ability  to  recover  funds  and 
securities,  or  the  speed  of  any  such 
recovery,  in  an  insolvency  proceeding; 

(4)  Customer  funds  and  securities 
received  or  held  by  the  clearing  member 
for  the  purpose  of  purchasing,  selling, 
clearing,  settling,  or  holding  Cleared 
CDS  positions  for  such  customers  shall 
be  held  in  one  of  the  following  manners: 

(i)  In  an  account  established  in 
accordance  with  section  4d  of  the 
Commodity  Exchange  Act  and  CFTC 
Rules  1.20  through  1.30  and  1.32  [17 
CFR  1.20  through  1.30  and  1.32] 
thereunder; 

(ii)  In  the  absence  of  an  Order  from 
the.  Commodity  Futures  Trading 
Commission  (“CFTC”)  permitting  the 
use  of  an  account  specified  in 
subparagraph  (d)(4)(i)  for  holding  such 
funds  and  securities,  in  an  account  that 
is  part  of  a  separate  account  class, 
specified  by  CFTC  Bankruptcy  Rules  [17 
CFR  190.01  et  seq.],  established  for  a 
futures  commission  merchant  to  hold  its 
customers’  positions  in  cleared  OTC 
derivatives  (and  funds  and  securities 
posted  to  margin,  guarantee,  or  secure 
such  positions);  or 

(iii)  If  the  clearing  member  is  unable 
to  hold  such  funds  and  securities  as 
specified  in  subparagraph  (d)(4)(i)  or 

(ii),  the  clearing  member  shall: 

(A)  Hold  such  funds  and  securities  in 
a  separate  account  that  is  established  in 
accordance  with  CFTC  Rule  30.7  [17 
CFR  30.7],  and 

(B)  Disclose  to  such  customers  that 
uncertainty  exists  as  to  whether  they 
would  receive  priority  in  bankruptcy 
(vis-a-vis  other  customers)  with  respect 
to  any  funds  or  securities  held  by  the 
clearing  member  to  collateralize  Cleared 
CDS  positions. 

(5)  The  clearing  member  annually 
shall  provide  CME  with 


(i)  An  assessment  by  the  clearing 
member  that  it  is  in  compliance  with  all 
the  provisions  of  subparagraphs  (d)(4)(i) 
through  (iii)  in  connection  with  such 
activities,  and 

(ii)  A  report  by  the  clearing  member’s 
independent  third-party  auditor  that 
attests  to,  and  reports  on,  the  clearing 
member’s  assessment  described  in 
subpeu'agraph  (d)(5)(i)  and  that  is: 

(A)  Dated  as  of  the  same  date  as,  but 
which  may  be  separate  and  distinct 
from,  the  clearing  member’s  annual 
audit  report; 

•  (B)  Produced  in  accordance  with  the 
auditing  standards  followed  by  the 
independent  third-party  auditor  in  its 
audit  of  the  clearing  member’s  financial 
statements. 

(6)  To  the  extent  that  the  clearing 
member  receives  or  holds  funds  or 
securities  of  customers  for  the  purpose 
of  purchasing,  selling,  clearing,  settling, 
or  holding  Cleared  CDS  positions,  the 
clearing  member  shall  segregate  such 
funds  and  securities  of  customers  from 
the  clearing  member’s  own  assets  (i.e., 
the  member  may  not  permit  such 
customers  to  “opt  out”  of  applicable 
segregation  requirements  for  such  funds  _ 
and  securities  even  if  regulations  or 
laws  would  permit  the  customer  to  “opt 
out”). 

(e)  Exemption  for  certain  registered 
broker-dealers. 

(1)  In  general.  A  broker  or  dealer 
registered  under  Section  15(b)  of  the 
Exchange  Act  (other  than  paragraph  (11) 
thereof)  shall  be  exempt  fi'om  the 
provisions  of  the  Exchange  Act  and  the 
rules  and  regulations  thereunder 
specified  in  paragraph  (c)(2),  solely  with 
respect  to  Cleared  CDS,  except: 

(1)  Section  7(c): 

(ii)  Section  15(c)(3): 

(iii)  Section  17(a): 

(iv)  Section  17(b): 

(v)  Regulation  T,  12  CFR  2o6.1  et  seq.; 

(vi)  Rule  15c3-l; 

(vii)  Rule  15c3-3; 

(viii)  Rule  17a-3: 

(ix)  Rule  17a-4; 

(x)  Rule  17a-5:  and 

(xi)  Rule  17a-13. 

(2)  Broker-dealers  that  also  are  futures 
commission  merchants.  A  CME  clearing 
member  that  is  a  broker  or  dealer 
registered  under  Section  15(b)  of  the 
Exchange  Act  (other  than  paragraph  (11) 
thereof)  and  that  is  also  registered  as  a 
futures  commission  merchant  pursuant 
to  Section  4f(a)(l)  of  the  Commodity 
Exchange  Act  and  that  receives  or  holds 
customer  funds  and  securities  for  the 
purpose  of  purchasing,  selling,  clearing, 
settling,  or  holding  Cleared  CDS  in  a 
futures  account  (as  that  term  is  defined 
in  Rule  15c3-3(a)(15)  [17  CFR 
240.15G3-3(a)(15)])  also  shall  be  exempt 


from  Exchange  Act  Rule  15c3-3,  subject 
to  the  following  conditions: 

(i)  The  clearing  member  shall  comply 
with  the  conditions  set  forth  in 
paragraphs  (d)(1),  (2),  (4),  (5),  and  (6) 
above; 

(ii)  The  clearing  mertiber  shall 
disclose  to  Cleared  CDS  customers  that 
the  U.S.  broker-dealer  segregation 
requirements  and  protections  under  the 
Securities  Investor  Protection  Act  will 
not  apply  to  funds  or  securities  held  by 
the  clearing  member  to  collateralize 
Cleared  CDS  positions,  and  that  the 
applicable  insolvency  law  may  affect 
such  customers’  ability  to  recover  funds 
and  securitiesT  or  the  speed  of  any  such 
recovery,  in  an  insolvency  proceeding: 
and 

(iii)  The  CME  clearing  member  shall 
collect  ft-om  each  customer  the  amount 
of  margin  that  is  not  less  than  the 
amount  required  for  Cleared  CDS  under 
the  margin  rule  of  the  self-regulatory 
organization  that  is  its  designated 
examining  authority. 

(f)  For  purposes  of  this  Order, 

“Cleared  CDS”  shall  mean  a  credit 
default  swap  that  is  submitted  (or 
offered,  purchased,  or  sold  on  terms 
providing  for  submission)  to  CME,  that 
is  offered  only  to,  purchased  only  by, 
and  sold  only  to  eligible  contract 
participants  (as  defined  in  Section 
la(12)  of  the  Commodity  Exchange  Act 
as  in  effect  on  the  date  of  this  Order 
(other  than  a  person  that  is  an  eligible 
contract  participant  under  paragraph  (C) 
of  that  section)),  and  in  which: 

(1)  The  reference  entity,  the  issuer  of 
the  reference  security,  or  the  reference 
security  is  one  of  the  following: 

(1)  An  entity  reporting  under  the 
Exchange  Act,  providing  Securities  Act 
Rule  144A(d)(4)  information,  or  about 
which  financial  information  is 
otherwise  publicly  available: 

(ii)  A  foreign  private  issuer  whose 
securities  are  listed  outside  the  United 
States  and  that  has  its  principal  trading 
market  outside  the  United  States; 

(iii)  A  foreign  sovereign  debt  security; 

(iv)  An  asset-backed  security,  as 
defined  in  Regulation  AB,  issued  in  a 
registered  transaction  with  publicly 
available  distribution  reports;  or 

(v)  An  asset-backed  security  issued  or 
guaranteed  by  Fannie  Mae,  Freddie 
Mac,  or  Ginnie  Mae;  or 

(2)  The  reference  index  is  an  index  in 
which  80  percent  or  more  of  the  index’s 
weighting  is  comprised  of  the  entities  or 
securities  described  in  subparagraph  (1). 

By  the  Commission. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30087  Filed  12-17-09;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61139;  File  No.  SR- 
NYSEAmex-2009-87] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Ruie  Change  by  NYSE 
Amex  LLC  To  Add  Commentary  .01  to 
Rule  934.3NY 

December  10,  2009. 

Pursuant  to  Section  19(b)(1)  ^  of  tlie 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on  December 
7,  2009,  NYSE  Amex  LLC  (“NYSE 
Amex”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oiganization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
Commentcuy  .01  to  Rule  934. 3NY  to 
allow  hedging  stock,  security  future  or 
futures  contract  positions  to  be 
represented  currently  witii  option 
facilitations  or  solicitations  in  the 
Trading  Crowd  (“tied  hedge”  orders) 
based  on  a  recently  approved  rule 
change  of  the  Chicago  Board  Options 
Exchange  (“CBOE”).'*  The  text  of  the 
proposed  rule  change  is  attached  as 
Exhibit  5  to  the  19t^  form.  The  text  of 
the  proposed  rule  change  is  available  on 
the  Exchange’s  Web  site  at  http:// 
www.nyse.com,  on  the  Commission’s 
Web  site  at  http://www.sec.gov,  at  the 
Exchange’s  principal  office  and  at  the 
Commission’s  Public  Reference  Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries. 


1 15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a. 

317CFR240.19b-4. 

♦  See  Secmitles  Exchailge  Act  Release  No.  60499 
(August  13,  2009),  74  FR  42350  (August  21,  2009) 
(order  approving  SR-CBOE-2009-007). 


set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Stalement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  add 
Commentary  .01  to  Rule  934. 3NY  to 
allow  hedging  stock,  security  future  or 
futures  contract  positions  to  be 
represented  currently  with  option 
facilitations  or  solicitations  in  the 
Trading  Crowd  (“tied  hedge”  orders), 
based  on  a  recently  approved  rule 
change  of  the  CBOE.  Rule  934. 3NY 
generally  sets  forth  the  procedures  by 
which  a  floor  broker  may  cross  an  order 
with  a  solicited  contra-side  order. 
Currently,  transactions  executed 
pursuant  to  Rule  934.3NY  are  subject  to 
the  restrictions  of  paragraph  (c)  of  Rule 
995NY,  Prohibited  Conduct,  which 
prohibits  trading  based  on  knowledge  of 
imminent  undisclosed  solicited 
transactions  (commonly  referred  to  as 
“anticipatory  hedging”). 

Existing  Anticipatory  Hedge  Rule 
By  way  of  background,  when  Rule 
934. 3NY  was  adopted  in  2009,  the 
Exchange  noted  its  belief  that  it  is 
appropriate  to  permit  solicitation 
between  potential  buyers  and  sellers  of 
options  in  advance  of  the  time  they  send 
actual  orders  to  the  trading  crowd  on 
the  Exchange.  The  Exchange  also  noted 
that,  if  the  orders  that  comprise  a 
solicited  transaction  are  not  suitably 
exposed  to  the  order  interaction  process 
on  the  Trading  Floor,  the  execution  of 
such  orders  would  not  be  consistent 
with  Exchange  rules  designed  to 
promote  order  interaction  in  an  open- 
outcry  auction.^  Solicited  transactions 
by  definition  entail  negotiation,  and  if 
the  orders  that  comprise  a  solicited 
transaction  are  not  adequately  exposed 
to  the  floor  auction,  the  in-crowd  market 
participants  [e.g.,  Market-Makers  in  the 
trading  crowd)  cannot  have  sufficient 
time  to  digest  and  react  to  those  orders’ 
terms.  The  pre-negotiation  inherent  in 
the  solicitation  process  thus  can  enable 
the  parties  to  a  solicited  transaction  to 
preempt  the  crowd  to  an  execution  at 
the  pre-jiegotiated  price.  Thus,  the 
Exchange  notes.  Rule  995NY  was 
designed  to  preserve  the  right  to  solicit 
orders  in  advance  of  submitting  a 
proposed  trade  to  the  crowd,  while  at 


3  For  example.  Rule  931NY,  Manner  of  Bidding 
and  Offering,  requires  bids  and  offers  to  be  made 
at  the  post  by  public  outcry,  and  Rule  934NY 
imposes  order  exposure  requirements  on  floor 
brokers  seeking  to  cross  buy  orders  with  sell  orders. 


the  same  time  assuring  that  orders  that 
are  the  subject  of  a  solicitation  are 
exposed  to  the  auction  market  in  a 
meaningful  way.  In  addition  to 
requiring  disclosure  of  orders,®  Rule 
995NY  provides  that  it  is  inconsistent 
with  just  and  equitable  principles  of 
trade  for  any  ATP  Holder  or  associated 
person,  who  has  knowledge  of  all  the 
material  terms  of  an  originating  order  ^ 
and  a  solicited  order  (including  a 
facilitation  order)  that  matches  the 
original  order’s  price,  to  enter  an  order 
to  buy  or  sell  an  option  of  the  same  class 
as  any  option  that  is  the  subject  of  the 
solicitation  prior  to  the  time  that  the 
original  order’s  terms  are  disclosed  to 
the  crowd  or  the  execution  of  the 
solicited  transaction  can  no  longer 
reasonably  be  considered  imminent. 

This  prohibition  extends  to  orders  to 
buy  or  sell  the  underlying  security  or 
any  “related  instrument,”  as  that  term  is 
defined  in  the  rule.® 

When  Rule  995NY  was  adopted  in 
2009,  the  Exchange  believed  that 
maintaining  the  prohibition  on 
anticipatory  hedging  was  necessary  to 
prevent  ATT  Holders  and  associated 
persons  ft'om  using  undisclosed 
information  about  imminent  solicited 
option  transactions  to  trade  the  relevant 
option  or  any  closely-related  instrument 
in  advance  of  persons  represented  in  the 
relevant  options  crowd.  NYSE  Amex 
believes  the  basic  principle  remains  true 
today,  but  changes  in  the  marketplace 
have  caused  the  Exchange  to  re-evaluate 
the  effectiveness  and  efficiency  of  the 
existing  rule’s  procedural  requirements. 
The  Exchange  believes  that  increased 
volatility  in  the  markets,  as  well  as  the 
advent  of  penny  trading  in  underlying 


®  For  example,  the  rule  requires  that  the  ATP 
Holder  representing  an  original  order  that  is  the 
subject  of  a  solicitation  to  disclose  the  terms  of  the 
original  order  to  the  crowd  before  the  original  order 
can  be  executed.  This  disclosure  is  intended  to 
eliminate  the  unfairness  that  can  be  associated  with 
pre-negotiated  transactions  among  the  parties  to  the 
solicitation  versus  the  in-crowd  market 
participants,  and  would'subject  the  order  that  is  the 
subject  of  the  solicitation  to  full  auction  interaction 
with  other  orders  in  the  crowd.  In  addition,  priority 
is  accorded  depending  on  whether  the  original 
order  is  disclosed  throughout  the  solicitation 
period;  whether  the  solicited  order  improves  the 
best  bid  or  offer  in  the  trading  crowd;  and  whether 
the  solicited  order  matches  the  original  order’s 
limit.  Rule  934. INY  contains  exceptions  to  these 
priority  provisions  in  instances  where  a  crossing 
participation  entitlement  is  sought. 

^  An  "originating  order”  is  an  order  respecting  an 
option  traded  on  the  Exchange,  including  a  spread, 
combination,  straddle,  stock  option,  security-future- 
option  or  any  other  complex  order.  See  Rule 
934.3NY. 

*  For  purposes  of  Rule  995NY(c),  an  order  to  buy 
or  sell  a  "related  instrument,”  means,  "in  reference 
to  an  index  option,  an  order  to  buy  or  sell  securities 
comprising  ten  percent  or  more  of  the  component 
securities  in  the  index  or  an  order  to  buy  or  sell  a 
futures  contract  on  any  economically  equivalent 
index.” 
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stocks  and  resultant  decreased  liquidity 
at  the  top  of  each  underlying  markets’ 
displayed  national  best  bid  or  offer,  it 
has  become  increasingly  difficult  for 
ATP  Holders  to  assess  the  ultimate 
execution  prices  and  the  extent  of 
available  stock  to  hedge  related  options 
facilitation/solicitation  activities,  and  to 
manage  that  market  risk.  This  risk 
extends  to  simple  and  complex  orders, 
and  to  all  market  participants  involved 
in  the  transaction  (whether  upstairs  or 
on-floor)  because  of  the  uncertainty  of 
the  extent  to  which  the  market 
participant  will  participate  in  the 
transaction,  the  amount  of  time 
associated  with  the  auction  process,  and 
the  likelihood  that  the  underlying  stock 
prices  in  today’s  environment  may  be 
difficult  to  assess  and  change  before 
they  are  able  to  hedge.  These 
circumstances  make  it  difficult  to  obtain 
a  hedge,  difficult  to  quote  orders  and 
difficult  to  achieve  executions,  and  can 
translate  into  less  liquidity  in  the  form 
of  smaller  size  and  wider  quote  spreads, 
fewer  opportunities  for  price 
improvement,  and  the  inefficient 
handling  of  orders.  Additionally,  more 
and  more  trading  activity  appems  to  be 
taking  place  away  from  the  exchange- 
listed  environment  and  in  the  over-the- 
counter  (“OTC”)  market,  which  by  its 
nature  is  not  subject  to  the  same  trade- 
through  type  risl«  present  in  the 
exchange  environment.  Therefore,  the 
Exchange  is  seeking  to  make  its  trading 
rules  more  efficient  not  only  to  address 
the  market  risk  and  execution  concerns, 
but  also  to  effectively  compete  with  and 
attract  volume  from  the  O’TC  market. 
What  is  more.  Market  Makers-  trading 
strategies  have  evolved.  Whereas  before 
Market  Makers  tended  to  trade  based  on 
delta  risk,®  now  market-making  strategy 
is  based  more  on  volatility.^®  The  tied 

®The  price  of  an  option  is  not  completely 
dependent  on  supply  and  demtuid,  nor  on  the  price 
of  the  underlying  security.  Market-Makers’  price 
options  based  on  basic  measures  of  risk  as  well. 

One  of  these  such  measures,  delta,  is  the  rate  of 
change  in  the  price  of  an  option  as  it  relat3s  to 
changes  in  the  price  of  the  underlying  secority, 
security  future  or  futures  contract.  The  delta  of  an 
‘option  is  measured  incrementally  betsed  on 
movement  in  the  price  of  the  underlying  security, 
security  future  or  futures  contract.  For  example,  if 
the  price  of  an  option  increases  or  decreases  by 
$1.00  for  each  $1.00  increase  or  decrease  in  the 
price  of  the  underlying  security,  the  option  would 
have  a  delta  of  100.  If  the  price  of  an  option 
increases  or  decreases  by  $0.50  for  each  $1.00 
increase  or  decrease  in  the  price  of  the  underlying 
security,  the  option  would  have  a  delta  of  50. 

10  Volatility  is  a  measure  of  the  fluctuation  in  the 
underlying  security's  market  price.  Market-Makers 
that  trade  based  on  volatility  have  options  positions 
that  they  hedge  with  the  underlying.  Once  hedged, 
the  risk  exposure  to  the  Market-Maker  is  realized 
volatility  and  implied  volatility.  Realized  volatility 
is  the  actual  volatility  in  the  underlying.  Implied 
volatility  is  determined  by  using  option  prices  , 
currently  existing  in  the  market  at  the  time  rather 


hedge  transaction  procedures  (described 
below)  are  designed  in  a  way  that  is 
consistent  with  this  shift  toward  a 
volatility  trading  strategy,  and  makes  it 
more  desirable  for  Market-Makers  (o 
compete  for  orders  that  are  exposed 
through  the  solicitation  process. 

Proposed  Exception  to  Anticipatory 
Hedge  Rule 

In  order  to  address  the  concerns 
associated  with  increased  volatility  and 
decreased  liquidity  and  more  effectively 
compete  with  the  OTC  market,  the 
Exchange  is  proposing  to  adopt  a 
limited  exception  to  the  anticipatory 
hedging  restrictions  that  would  permit 
the  representation  of  hedging  stock 
positions  in  conjunction  with  option 
orders,  including  complex  orders,  in  the 
options  trading  crowd  (a  “tied  hedge’’ 
transaction). -The  Exchange  believes  this 
limited  exception  remains  in  keeping 
with  the  original  design  of  Rule 
934. 3NY,  but  sets  forth  a  more 
practicable  approach  considering 
today’s  trading  environment  that  will 
provide  the  ability  to  hedge  in  a  way 
that  will  still  encourage  meaningful 
competition  among  upstairs  and  floor 
brokers.  Besides  stock  positions,  the 
proposal  would  also  permit  security 
futures  positions  to  be  used  as  a  hedge. 
In  addition,  in  the  case  where  the  order 
is  for  options  on  indices,  options  on 
exchange-traded  funds  (“ETF”)  or  a 
related  instrument  may  be  used  as  a 
hedge.  A  “related  instrument”  would 
mean,  in  reference  to  an  index  option, 
securities  comprising  ten  percent  or 
more  of  the  component  securities  in  the 
index  or  a  futures  contract  on  any 
economically  equivalent  index 
applicable  to  the  option  order.  A 
“related  instrument”  would  mean,  in 
reference  to  an  ETF,  a  futures  contract 
on  any  economically  equivalent  index 
applicable  to  the  ETF  underlying  the 
option  order.** 

With  a  tied  hedge  transaction. 
Exchange  ATP  Holders  would  be 
permitted  to  first  hedge  an  option  order 
with  the  underlying  security,  a  security 
future  or  futures  contract,  as  applicable, 
and  then  forward  the  option  order  and 
the  hedging  position  to  an  Exchange 
floor  broker  with  instructions  to 
represent  the  option  order  together  with 
the  hedging  position  to  the  options 
trading  crowd.  The  in-crowd  market 
participants  that  chose  to  participate  in 
the  option  transaction  must  also 

than  using  historical  data  on  the  market  price 
changes  of  the  underlying. 

”  For  example,  a  tied  hedge  order  involving 
options  on  the  iShares  Russell  2000  Index  ETF 
might  involve  a  hedge  position  in  the  underlying 
ETF,  security  futures  overlying  the  ETF,  or  futures 
contracts  overlying  the  Russell  2000  Index. 


participate  in  the  hedging  position.- 
First,  under  the  proposal,  the  original 
option  order  must  be  in  a  class 
designated  as  eligible  for  a  tied  hedge 
transaction  as  determined  by  the 
Exchange,  including  FLEX  Options 
classes. *2  The  original  option  order 
must  also  be  within  designated  tied 
hedge  eligibility  parameters,  which 
would  be  determined  by  the  Exchange 
and  would  not  be  smaller  than  500 
contracts. *3  The  Exchange  notes  that  the 
minimum  order  size  would  apply  to  an 
individual  originating  order.***  Multiple 
originating  orders  could  not  be 
aggregated  to  satisfy  the  requirement 
(though  multiple' contra-side  solicited 
orders  could  be  aggregated  to  execute 
against  the  originating  order).  The 
Exchange  states  that  the  primary 
purpose  of  this  provision  is  to  limit  use 
of  the  tied  hedge  procedures  to  larger 
orders  that  might  benefit  from  an  ATP 
Holder’s  ability  to  execute  a  facilitating 
hedge.  Assuming  an  option  order  meets 
these  eligibility  parameters,  the 
proposal  also  includes  a  number  of 
other  conditions  that  must  be  satisfied. 

Second,  the  proposal  would  require 
that,  prior  to  entering  tied  hedge  orders 
on  behalf  of  customers,  the  ATP  Holder 
must  deliver  to  the  customer  a  one-time 
written  notification  informing  the 
customer  that  their  order  may  be 
executed  using  the  Exchange’s  tied 
hedge  procedures.  Under  the  proposal, 
the  written  notification  must  disclose 
the  terms  and  conditions  contained  in 
the  proposed  rule  and  be  in  a  form 
approved  by  the  Exchange.  Given  the 
minimum  size  requirement  of  500 
contracts  per  order,  the  Exchange 
believes  that  use  of  the  tied  hedges 
procedures  will  generally  consist  of 
orders  for  the  accounts  of  institutional 
or  sophisticated,  high  net  worth 
investors.  The  Exchange  therefore 
believes  that  a  one-time  notification 
delivered  by  the  ATP  Holder  to  the 
customer  would  be  sufficient,  and  that 

**  FLEX  Options  provide  investors  with  the 
ability  to  cu-stomize  basic  option  features  including 
size,  expiration  date,  exercise  style,  and  certain 
exercise  prices. 

*^The  designated  classes  and  minimum  order 
size  applicable  to  each  class  would  be 
communicated  to  ATP  Holders  via  Regulatory 
Circular.  For  example? the  Exchange  could 
determine  to  make  the  tied  hedge  transaction 
procediues  available  in  options  class  XYZ  for 
orders  of  1,000  contracts  or  more.  Such  a 
determination  would  be  announced  via  Regulatory 
Circular,  which  would  include  a  cumulative  list  of 
all  classes  and  corresponding  sizes  for  which  the 
tied  hedge  procedures  are  available. 

In  determining  whether  an  individual  original 
order  satisfies  the  eligible  order  size  requirement, 
the  proposed  Rule  text  states  that  any  Complex 
Order  must  contain  one  leg  alone  which  is  for  the 
eligible  order  size  or  greater. 
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an  order-by-order  notification  would  be 
unnecessary  and  overly  burdensome. 

Third,  an  ATP  Holder  would  be 
required  to  create  an  electronic  record 
that  it  is  engaging  in  a  tied  hedge  order 
in  a  form  and  ihanner  prescribed  by  the 
Exchange.  The  Exchange  states  that  the 
purpose  of  this  provision  is  to  create  a 
record  to  ensure  that  hedging  trades 
would  be  appropriately  associated  with 
the  related  options  order  and 
appropriately  evaluated  in  the 
Exchange’s  surveillance  program.  The 
Exchange  believes  that  this  requirement 
should  enable  the  Exchange  to  monitor 
for  compliance  with  the  requirements  of 
the  proposed  rule,  as  discussed  below, 
by  identifying  the  specific  purchase  or 
sell  orders  relating  to  the  hedging 
position. 

Fourth,  the  proposed  rule  would 
require  that  ATP  Holders  that  have 
decided  to  engage  in  tied  hedge  orders 
for  representation  in  the  trading  crowd 
would  have  to  ensure  that  the  hedging 
position  associated  with  the  tied  hedge 
order  is  comprised  of  a  position  that  is 
designated  as  eligible  for  a  tied  hedge 
transaction.  Eligible  hedging  positions 
would  be  determined  by  the  Exchange 
for  each  eligible  class  and  may  include 
(i)  the  same  underlying  stock  applicable 
to  the  options  order,  (ii)  a  security 
future  overlying  the  same  stock 
applicable  to  the  option  order,  or  (iii)  in 
reference  to  an  option  on  an  index  or  an 
ETF,  a  “related  instrument”  (as 
described  above).  For  example,  for 
options  overlying  XYZ  stock,  the 
Exchange  may  determine  to  designate 
the  underlying  XYZ  stock  or  XYZ 
security  futures  or  both  as  eligible 
hedging  positions.^® 

The  Exchange  states  that  the  purpose 
of  this  provision  is  to  ensure  that  the 
hedging  position  would  be  for  the  same 
stock,  equivalent  security  future  or 
related  instrument,  as  applicable,  thus 
allowing  crowd  participants  who  may 
be  considering  participation  in  a  tied' 
hedge  order  to  adequately  evaluate  the 
risk  associated  with  the  option  as  it 
relates  to  the  hedge.  With  stock 
positions  in  particular,  the  Exchange 
notes  that  occasionally  crowd 
participants  hedge  option  positions  with 
stock  that  is  related  to  the  option,  such 
as  the  stock  of  an  issuer  in  the  same 
industry,  but  not  the  actual  stock 
associated  with  the  option.  Except  as 
otherwise  discussed  above  for  index 
options,  the  proposed  rule  change 


As  with  designated  classes  and  minimum  order 
size,  the  eligible  hedging  positions  applicable  to 
each  class  would  be  communicated  to  the  ATP 
Holder  via  Regulatory  Circular,  which  would 
include  a  cumulative  list  of  all  classes  and 
corresponding  sizes  for  which  the  tied  hedge 
procedures  are  available.  See  note  13,  supra. 


would  not  allow  such  a  “related”  h 
hedging  stock  position,  but  would 
require  the  hedging  stock  position  to  be 
the  actual  security  under lying'the 
option. 

Fifth,  the  proposal  would  require  that 
the  entire  hedging  position  be  brought 
without  undue  delay  to  the  trading 
crowd.  In  considering  whether  the 
hedging  position  is  presented  without 
“undue  delay,”  the  Exchange  believes 
that  ATP  Holders  should  continue  to 
have  the  same  ability  to  shop  an  order 
in  advance  of  presenting  it  to  the  crowd 
and  should  be  able  to  enhance  that 
process  through  obtaining  a  hedge.  The 
Exchange  also  believes  that,  once  a 
hedge  is  obtained,  the  order  should  be 
brought  to  the  crowd  promptly  in  order 
to  satisfy  the  “undue  delay” 
requirement.  In  addition,  the  proposal 
would  require  that  the  hedging  position 
be  announced  to  the  Trading  Crowd 
concurrently  with  the  options  order, 
offered  to  the  crowd  in  its  entirety,  and 
offered  at  the  execution  price  repnived 
by  the  ATP  Holder  introducing  the 
order  to  any  in-crowd  market 
participant  who  has  established  parity 
or  priority  for  the  related  options.  In¬ 
crowd  market  participants  that 
participate  in  the  option  transaction 
must  also  participate  in  the  hedging 
position  on  a  proportionate  basis  and 
would  not  be  permitted  to  prevent  the 
option  transaction  from  occurring  by  ’ 
giving  a  competing  bid  or  offer  for  one 
component  of  the  tied  hedge  order.  The 
Exchange  states  that  the  purpose  of 
these  requirements  is  to  ensure  that  the 
hedging  position  represented  to  the 
crowd  would  be  a  good  faith  effort  to 
provide  in-crowd  market  participants 
with  the  same  opportunity  as  the  ATP 
Holder  introducing  the  tied  hedge  order 
to  compete  most  effectively  for  the 
option  order. 

For  example,  if  an  ATP  Holder 
introducing  a  tied  stock  hedge  order 
'were  to  offer  1,000  XYZ  option  contracts 
to  the  crowd  (overlying  100,000  shares 
of  XYZ  stock)  and  concurrently  offer 
only  30,000  of  100,000  shares  of  the 
underlying  stock  that  the  ATP  Holder 
obtained  as  a  hedge,  crowd  participants 
might  only  be  willing  or  able  to 
participate  in  300  of  the  option 
contracts  offered  if  the  hedging  stock 
position  cannot  be  obtained  at  a  price  as 
favorable  as  the  stock  hedging  position 
offering  price,  if  at  all.  The  Exchange 
states  that  the  effect  of  this  would  be  to 
place  the  crowd  at  a  disadvantage 


For  example,  if  an  in-crowd  market 
participant’s  ^location  is  100  contracts  out  of  a  500 
contract  option  order  (Vs),  the  same  in-crowed 
market  participant  would  trade  10,000  shares  of  a 
50,000  stock  hedge  position  tied  to  that  option 
order  (Vs).  u 


relative  to  the  introducing  ATP  Holder 
for  the  remaining  700  option  contracts 
in  the  tied  stock  hedge  order,  and  thus 
create  a' disincentive  for  the  crowd  to 
bid  or  offer  competitively  for  the 
remaining  700  option  contracts.  The 
Exchange  believes  the  requirement  that 
the  hedging  position  be  presented 
concurrently  with  the  option  order  in 
the  crowd  and  offered  to  the  crowd  in 
its  entirety  at  the  execution  price 
received  by  the  ATP  Holder  introducing 
the  order  should  ensure  that  the  crowd 
would  be  competing  on  a  level  playing 
field  with  the  introducing  ATP  Holder 
to  provide  the  best  price  to  the 
customer. 

Sixth,  the  proposal  would  require  that 
the  hedging  position  not  exceed  the 
options  order  on  a  delta  basis.  For 
example,  in  the  situation  where  a  tied  ♦ 
stock  hedge  order  involves  the 
simultaneous  purchase  of  50,000  shares 
of  XYZ  stock  and  the  sale  of  500  XYZ 
call  contract  (known  as  a  “buy-write”), 
and  the  delta  of  the  option  is  100,  it 
would  be  considered  “hedged”  by 
50,000  shares  of  stock.  Accordingly,  the 
proposed  rule  would  not  allow  the 
introducing  ATP  Holder  firm  to 
purchase  more  than  50,000  shares  of 
stock  in  the  hedging  stock  position.  The 
Exchange  believes  that  it  is  reasonable 
to  require  that  the  hedging  position  be 
in  amounts  that  do  not  exceed  the 
equivalent  size  of  the  related  options 
order  on  a  delta  basis,  and  not  for  a 
greater  number  of  shares.  The  Exchange 
believes  that  the  proposed  rule  change 
would  support  its  view  that  the  ATP 
Holder  introducing  the  tied  hedge  order 
be  guided  by  the  notion  that  any  excess 
hedging  activity  could  be  detrimental  to 
the  eventual  execution  price  of  the 
option  order.  Consequently,  while  delta 
estimates  may  vary  slightly,  the 
introducing  ATP  Holder  would  be 
required  to  assume  hedging  positions 
not  to  exceed  the  equivalent  size  of  the 
options  order  on  a  delta  basis. 


’^The  Exchange  notes  that  there  may  be  scenarios 
where  the  introducing  ATP  Holder  purchases  (sells) 
less  than  the  delta,  e.g.,  when  there  is  not  enough 
stock  is  available  to  buy  (sell)  at  the  desired  price. 

In  such  scenarios,  the  introducing  ATP  Holder 
would  present  the  stock  that  was  purchased  (sold) 
and  share  it  with  the  in-crowd  market  participants 
on  equal  terms.  This  risk  of  obtaining  less  than  a 
delta  hedge  is  a  risk  that  exists  under  the  current 
rules  because  of  the  uncertainty  Ihat  exists  when 
market  participants  price  an  option  and  have  to 
anticipate  the  price  at  which  they  will  be  able  to 
obtain  a  hedge.  The  proposed  tied  hedge  procedqres 
are  designed  to  help  reduce  this  risk,  but  the 
initiating  ATP  Holder  may  still  be  unable  to  execute 
enough  stock  at  the  desired  price.  To  the  extent  the 
initiating  ATP  Holder  is  able  to  execute  any  portion 
of  the  hedge,  the  risk  exposure  to  the  initiating  ATP 
Holder  and  the  in-crowd  market  participants  would 
be  diminished  because  those  shares  would  be  “tied 
up”  and  available  for  everyone  that  participates  on 
the  resulting  tied  hedge  transaction.  The  Exchange 
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The  Exchange  believes  that  the  delta 
basis  requirement,  together  with  the 
additional  conditions  that  an 
introducing  ATP  Holder  bring  the 
hedging  position  without  undue  delay 
to  the  trading  crowd  and  announce  it 
concurrently  with  the  option  order,  offer 
it  to  the  crowd  in  its  entirety,  and  offer 
it  at  the  execution  price  received  by  the 
ATP  Holder  or  to  any  in-crowd  market 
participant  who  has  established  parity 
or  priority,  will  help  assure  that  the 
hedging  activity  is  bona  fide  and  not  for 
speculative  or  manipulative  purposes. 
Additionally,  the  Exchange  believes 
these  conditions  will  help  assure  that 
there  is  no  adverse  affect  on  the  auction 
market  because,  as  discussed  above,  in¬ 
crowd  market  participants  will  have  the 
same  opportunity  as  the  ATP  Holder 
introducing  the  tied  hedge  order  to 
compete  for  the  option  order  and  will 
share  the  same  benefits  of  limiting  the 
market  risk  associated  with  hedging. 

The  Exchange  believes  that  customers 
will  also  benefit  if  the  market  risks  are 
limited  in  the  manner  proposed.  Once 
an  original  order  is  hedged,  there  is  no 
delta  risk.  With  the  delta  risk 
minimized,  quotes  will  likely  narrow  as 
market  participants  (whether  upstairs  or 
on-floor)  are  better  able  to  hedge  and 
compete  for  orders.  For  example, 
Market-Makers  could  more  easily  quote 
markets  to  trade  against  a  customer’s 
original  order  based  on  volatility  with 
the  delta  risk  minimized,  which  would 
ultimately  present  more  price 
improvement  opportunities  to*  the 
original  order.^® 

At  this  time,  the  Exchange  is  not 
proposing  any  special  priority 
provisions  applicable  to  tied  hedge 
transactions,  though  it  intends  to 
evaluate  whether  such  changes  are 
desired  and  may  submit  a  separate  rule 
filing  on  this  subject  in  the  future. 

Under  the  instant  proposal,  all  tied 
hedge  transactions  will  be  treated  as 
Complex  Orders  (regardless  of  whether 
the  original  order  was  a  simple  or 
complex  order).  Priority  will  be  afforded 
in  accordance  with  the  Exchange’s 
existing  open  outcry  allocation  and 
reporting  procedures  for  Complex 


does  not  believe  that  the  initiating  ATP  Holder 
would  have  an  unfair  advantage  by  having  the 
ability  to  pre-facilitate  less  than  a  delta  hedge 
because  the  proposed  procedures  would  require  the 
in-crowd  market  participants  to  get  a  proportional 
share  of  the  hedge.  To  the  extent  more  stock  is 
needed  to  complete  a  hedge,  the  initiating  ATP 
Holder  and  the  in  crowd  market  participants  would 
have  the  same  risk  exposure  that  they  do  today. 

The  Exchange  also  believes  that  the  proposed 
exception  to  the  anticipatory  hedging  procedures 
will  assist  in  the  Exchange’s  competitive  efforts  to 
attract  order  flow  from  the  OTC  market,  which  may 
result  in  increased  volume  on  the  exchange 
markets. 


Orders.!®  Any  resulting  tied  hedge 
transactions  will  also  be  subject  to  the 
existing  NBBO  trade-through 
requirements  for  options  and  stock,  as 
applicable.  In  this  regard,  the  Exchange 
believes  that  the  resulting  option  and 
stock  components  of  the  tied  hedge 
transactions  may  qualify  for  various 
NBBO  trade  through  exceptions 
including,  for  example,  the  complex 
trade  exception  to  the  Options  Order 
Protection  And  Locked/Crossed  Market 
Plan  20  (“Order  Protection ’Plan”) 

(except  in  the  scenario  where  the 
originating  order  is  a  simple  order)  and 
the  qualified  contingent  trade  exception 
to  Rule  611(a)  of  Regulation  NMS  for  the 
stock  component.2! 


Generally,  a  Complex  Order  may  be  expressed 
in  any  increment  and  executed  at^  net  debit  or 
credit  price  with  another  ATP  Holder  without 
giving  priority  to  equivalent  bids  (offers)  in  the 
individual  series  legs  that  are  represented  in  the 
trading  crowd  or  in  the  Consolidated  Book  provided 
at  least  one  leg  of  the  order  betters  the 
corresponding  bid  (offer)  in  the  Consolidated  Book. 
For  stock-option  orders  and  security  future-option 
orders,  this  means  that  the  options  leg  of  the  order 
has  priority  over  bids  (offers)  of  the  trading  crowd 
but  not  over  bids  (offers)  in  the  Consolidated  Book. 
In  addition,  for  complex  orders  with  non-option 
leg(s),  such  as  stock-option  orders,  a  bid  or  offer  is 
made  and  accepted  subject  to  certain  other 
conditions,  including  that  the  options  leg(s)  may  be 
cancelled  at  the  request  of  any  ATP  Holder  that  is 
a  party  to  the  transaction  if  market  conditions  in 
any  other  market(s)  prevent  the  execution  of  the 
non-options  leg(s)  at  the  agreed  price(s).  See,  e.g., 
NYSE  Amex  Rules  960NY,  Trading  Differentials, 
963NY,  Priority  and  Order  Allocation  Procedures — 
Open  Outcry,  963. INY,  Complex  Order 
Transactions,  965NY,  Contract  Made  on  Acceptance 
of  Bid  or  Offer,  and  934. 3NY.  Any  crossing 
participation  entitlement  would  also  apply  to  the 
tied  hedge  procedures  in  accordance  with  Rule* 
934.3NY. 

A  “complex  trade"  is  defined  as:  (i)  The 
execution  of  an  order  in  an  option  series  in 
conjunction  with  the  execution  of  one  or  more 
related  orders  in  different  option  series  in  the  same 
underlying  security  occurring  at  or  near  the  same 
time  in  a  ratio  that  is  equal  to  or  greater  than  one- 
to-three  (.333)  and  less  than  or  equal  to  three-to-one 
(3.0)  and  for  the  purpose  of  executing  a  particular 
investment  strategy;  or  (ii)  the  execution  of  a  stock 
option  order  to  buy  or  sell  a  stated  number  of  units 
of  an  underlying  stock  or  a  security  convertible  into 
the  underlying  stock  (“convertible  security”) 
coupled  with  the  purchase  or  sale  of  option 
contract(s)  on  the  opposite  side  of  the  market 
representing  either  (A)  the  same  number  of  units  of 
the  underlying  stock  or  convertible  security,  or  (B) 
the  number  of  units  of  the  underlying  stock  or 
convertible  security  necessary  to  create  a  delta 
neutral  position,  but  in  no  case  in  a  ratio  greater 
than  8  option  contracts  per  unit  of  trading  of  the 
underlying  stock  or  convertible  security  established 
for  that  series  by  the  Options  Clearing  Corporation. 
See  paragraph  (4)  of  NYSE  Amex  Rule  990NY, 
Deffnitions  (applicable  to  the  Order  Protection 
Plan),  and  subparagraph  (b)(7)  to  NYSE  Amex  Rule 
991NY,  Order  Protection. 

A  “qualified  contingent  trade-”  is  defined  as  a 
transaction  consisting  of  two  or  more  component 
orders,  executed  as  agent  or  principal,  where:  (i)  At 
least  one  component  order  is  in  an  NMS  stock;  (h) 
alt  components  are  effected  with  a  product  or  price 
contingency  that  either  has  been  agreed  to  by  the 
respective  counterparties  or  arranged  for  by  a 
broker-dealer  a%  principal  or  agent;  (iii)  the 


The  Exchange  recognizes  that,  at  the 
time  a  tied  hedge  transaction  is 
executed  in  a  Trading  Crowd,  market 
conditions  in  any  of  the  non-options 
market(s)  may  prevent  the  execution  of 
the  non-options  leg(s)  at  the  price(s) 
agreed  upon.  For  example,  the 
execution  price  may  be  outside  the  non¬ 
options  market’s  best  bid  or  offer 
(“BBO”),  e.g.,  the  stock  leg  is  to  be 
executed  at  a  price  of  $25.03  and  the 
particular  stock  market’s  BBO  is  $24.93- 
$25.02,  and  such  an  execution  would 
normally  not  be  permitted  unless  an 
exception  applies  that  permits  the  trade 
to  be  reported  outside  the  BBO.  The. 
Exchange  notes  t)iat  the  possibility  of 
this  scenario  occurring  exists  with 
complex  order  executions  today  and 
tied  hedge  transactions  would  present 
nothing  unique  or  novel  ip  this  regard. 

In  the  event  the  conditions  in  the  non¬ 
options  market  continue  to  prevent  the 
execution  of  the  non-option  leg(s)  at  the 
agreed  price(s),  the  trade  representing 
the  options  leg(s)  of  the  tied  hedge 
transaction  ftiay  ultimately  be  cancelled 
in  accordance  with  NYSE  Amex’s 
proposed  rules.22 

Tne  following  examples  illustrate 
these  priority  principles: 

•  Simple  Original  Order:  Introducing 
member  receives  an  original  customer 
order  to  buy  5t)0  XYZ  call  options, 
which  has  a  delta  of  100.  The 
introducing  member  purchases  50,000 
shares  of  XYZ  stock  on  the  NYSE  for  an 
average  price  of  $25.03  per  share.  Once 
the  stock  is  executed  on  the  NYSE,  the 
introducing  member,  without  undue 
delay,  announces  the  500  contract 
option  order  and  50,000  share  tied  stock 
hedge  at  $25.03  per  share  to  the  NYSE 
Amex  trading  crowd. 

•  Complex  Original  Order: 
Introducing  member  receives  an  original 
customer  stock-option  order  to  buy  500 
XYZ  call  options  and  sell  50,000  shares 


execution  of  one  component  is  contingent  upon  the 
execution  of  all  other  components  at  or  near  the 
same  time;  (iv)  the  specific  relationship  between  the 
component  orders‘(e.g.,  the  spread  between  the 
prices  of  the  component  orders)  is  determined  at 
the  time  the  contingent  order  is  placed;  (v)  the 
component  orders  bear  a  derivative  relationship  to 
one  another,  represent  different  classes  of  shares  of 
the  same  issuer,  or  involve  the  securifies  of 
participants  in  mergers  or  with  intentions  to  merge 
that  have  been  announced  or  since  cancelled;  and 
(vi)  any  trade  throughs  caused  by  the  execution  of 
an  order  involving  one  or  more  NMS  stocks  (each 
an  “Exempted  NMS  Stock  Transaction)  is  fully 
hedged  (without  regard  to  any  prior  existing 
position)  as  a  result  of  the  other  components  of  the 
contingent  trade.  See  Securities  Exchange  Act 
Release  No.  57620  (April  4,  2008),  73  FR  19271 
(April  9,  2008). 

The  Exchange  notes  that,  in  the  event  of  a 
cancellation,  ATP  Holders  may  be  exposed  to  the 
risk  associated  with  holding  the  hedge  position. 

The  Exchange  intends  to  address  this  point  in  a 
circular  to  ATP  Holders. 
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of  XYZ  stock.  The  introducing  member 
purchases  50,000  shares  of  XYZ  stock 
on  the  NYSE  for  an  average  price  of 
$25.03  per  share.  Once  the  stock  is 
executed  on  the  NYSE,  the  introducing 
ATP  Holder,  without  undue  delay, 
announces  the  500  contract  option  order 
and  50,000  share  tied  stock  hedge  at 
$25.03  per  share  to  the  trading  crowd. 

In  either  the  simple  or  complex  order 
scenario,  the  next  steps  are  the  same 
and  are  no  different  from  the  procedures 
currently  used  to  execute  a  Complex 
Order  on  NYSE  Amex  in  open  outcry. 

•  The  in-crowd  market  participants 
would  have  an  opportunity  to  provide 
competing  quotes  for  the  tied  hedge 
package  (and  not  for  the  individual 
component  legs  of  the  package).  For 
example,  assume  the  best  net  price  is 
$24.53  (equal  to  $0.50  for  each  option 
contract  and  $25.03  for  each 
corresponding  share  of  hedging  stock).  • 

•  The  option  order  and  hedging  stock 
would  be  allocated  cunong  the  in-crowd 
market  participants  that  established 
priority  or  parity  at  that  price,  including 
the  initiating  ATP  Holder,  in  accordance 
with  the  standard  allocation  procedures, 
with  the  options  leg  being  executed  and 
reported  on  NYSE  Amex  and  the  stock 
leg  being  executed  and  reported  on  the 
stock  market  specified  by  the  initiating 
ATP  Holder. 

For  ejcample,  the  introducing  member 
might  trade  40%  pursuant  to  an  open 
outcry  crossing  entitlement  (200  options 
contracts  and  20,000  shares  of  stock) 
and  the  remaining  balance  might  be 
with  three  different  Market-Makers  that 
each  participated  on  20%  of  the  order 
(100  options  contracts  and  10,000  shares 
of  stock  per  Market-Maker). 

•  The  resultant  tied  hedge 
transaction:  (i)  Would  qualify  as  a 
“complex  trade”  under  the  Order 
Protection  Plan  and  the  execution  of  the 
500  option  contracts  with  the  market 
participants  would  not  be  subject  to  the 
NBBO  for  the  particular  option  series  in 
the  scenario  where  the  originating  order 
is  a  complex  order  (not  a  simple  order); 
and  (ii)  would  quadify  as  a  “qualified 
contingent  trade”  under  Regulation 
NMS  and  the  execution  of  the  30,000 
shares  of  stock  (the  original  50,000 
shares  less  the  initiating  member’s 
20,000  portion)  with  the  market 
participants  would  not  be  subject  to  the 
NBBO  for  the  underlying  XYZ  stock. 

•  Tdie  execution  of  the  options  leg 
would  have  to  satisfy  the  Exchange’s 
intra-market  priority  rules  for  Complex 
Orders  (including  that  the  execution 
price  may  not  be.  outside  the  NYSE 
Amex  BBO).  Thus,  if  the  Exchange’s 
BBO  for  the  series  was  $0.40-$0.55,  the 
execution  could  take  place  at  or  inside 
that  price  range  [e.g.,  at  the  quoted  price 


of  $0.50)  and  could  not  take  place 
outside  that  price  range  (e.g.,  not  at 
$0.56). 

•  Similarly,  the  execution  of  the  stock 
at  $25.03  per  share  would  have  to 
satisfy  the  intra-market  priority  rules  of 
the  market(s)  where  the  stock  is  to  be 
executed  (including  that  the  execution 
price  may  not  be  outside  that  market’s 
BBO)  or,  alternatively,  qualify  for  an^ 
exception  that  permits  the  trade  to  be 
reported  outside  the  executing 
market(s)’  BBO. 

•  If  market  conditions  in  the 
executing  market(s)  prevent  the 
execution  of  the  stock  leg(s)  at  the 
price(s)  agreed  upon  from  occurring 
(e.g.,  the  BBO  remains  at  $24.93- 

$25. 02), .then  the  options  leg(s)  could  be 
cancelled  at  the  request  of  any  member 
that  is  a  party  fo  that  trade. 

While  the  particular  circumstances 
surrounding  each  transaction  on  the 
Exchange’s  trading  floor  are  different, 
the  Exchange  does  not  believe,  as  a 
general  proposition,  that  the  tied  hedge 
procedures  would  be  inherently  harmful 
or  detrimental  to  customers  or  have  an 
adverse  affect  on  the  auction  market. 
Rather,  the  Exchange  believes  the 
procedures  will  improve  the 
opportunities  for  an  order  to  be  exposed 
to  a  competitive  auction  and  represent 
an  improvement  over  the  current  rules. 
The  fact  that  the  parties  to  such  a  trade 
end  up  fully  hedged  may  contribute  to 
the  best  execution  of  the  orders  and,  in 
any  event,  participants  continue  to  be 
governed  by,  among  other  things,  their 
best  execution  responsibilities.  The 
Exchange  also  believes  that  the 
proposed  tied  hedge  procedures  are 
fully  consistent  with  the  original  design 
of  Rule  995(c)NY,  which,  as  discussed 
above,  was  designed  to  eliminate  the 
unfairness  that  can  be  associated  with  a 
solicited  transaction  and  to  encourage 
meaningful  competition.  The  tied  hedge 
procedures  will  keep  in-crowd  market 
participants  on  equal  footing  with 
solicited  parties  in  a  manner  that 
minimizes  all  parties’  market  risk  while 
continuing  to  assure  that  orders  are 
exposed  in  a  meaningful  way. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consi^ent  with  Section 
6(b)  of  the  Act  23  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act,  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest,  as  it  will  improve  the 


23 15  U.S.C.  78f(b). 


opportunities  for  an  order  to  be  exposed 
to  a  conjpetitive  auction  and  represent 
an  improvement  over  the  current  rules 
and  will  keep  in-crowd  market 
participants  on  equal  footing  with 
solicited  parties  in  a  manner  that 
minimizes  all  parties’  market  risk  while 
continuing  to  assure  that  orders  are 
exposed  in  a  meaningful  way. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  24  and  Rule 
19b— 4(f)(6)  thereunder.25  Because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest:  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  30  days  fi-om  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if  *  • 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  26  and  Rule  19b-4(f)(6)(iii) 

thereunder.22 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  .such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


2-*  15  U.S.C.  78s(b)(3)(A)(iii). 

2S 17  CFR  240.19b-4(f)(6). 

26  15  U.S.C.  78s(b)(3)(A). 

22 17  CFR  240.19b-4(f)(6).  In  addition.  Rule  19b- 
4(f)(6)(iii)  requires  the  Exchange  to  give  the 
Commission  written  notice  of  the  Exchange’s  intent 
to  Gle  the  proposed  rule  change  along  with  a  brief 
description  and  text  of  the  proposed  rule  change, 
at  least  Eve  business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such  shorter  time 
as  designated  by  the  Commission.  The  Exchange 
has  satisfied  the  pre-filing  requirement. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEAmex-2009-87  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate, 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 

100  F  Street,  NE.,  Washiiigton,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2009-87.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the  ‘ 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
■  between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSEAmex-2009-87  and 
should  be  submitted  on  or  before 
January  8,  2010. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.28 
Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E9-30064  Filed  12-17-09;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61144;  File  No.  SR- 
NYSEAmex-2009-85] 

Self-Regulatory  Organizations;  NYSE 
Amex,  Inc.;  Notice  of  Filing  of 
Proposed  Rule  Change  To  Establish 
the  NYSE  Amex  Reaitime  Reference 
Prices  Service 

December  10,  2009.  ’ 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the  . 
“Act”)  2  and  Rule  19b— 4  thereunder ,3 
notice  is  hereby  given  that  on  November 
30,  2009,  the  NYSE  Amex,  Inc.  (“NYSE 
Amex”  or  “Exchange”),  filed  with  the 
Securities  and  Exchange  Commission 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish 
the  NYSE  Amex  Realtime  Reference 
Prices  service  and  to  establish  a  flat 
monthly  fee  and  a  per-query  fee  for  that 
service.  The  service  allows  a  vendor  to 
redistribute  on  a  real-time  basis  last  sale 
prices  of  transactions  that  take  place  on 
the  Exchange  (“NYSE  Amex  Realtime 
Reference  Prices”).  The  text  of  the 
proposed  rule  change  is  available  at  the 
Exchange,  the  Commission’s  Public 
Reference  Room,  and  http:// 
www.nyse.com. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 


2*  17  CFR  200.30-3(a)(12). 
» 15  U.S.C.  78s(b)(l). 

2  15  U.S.C.  78a. 

2  17CFR240.19h-4. 


the  places  specified  in  Item  IV  below. 

The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 
a.  The  Service 

The  NYSE  Amex  Realtime  Reference 
Prices  service  will  provide  a  low-cfast 
service  that  makes  real-time  prices 
widely  available  to  casual  investors, 
provides  vendors  with  a  useful  real-time 
substitute  for  delayed  prices:  and 
relieves  vendors  of  admihistrative 
burdens.  The  product  responds  to  the 
requirements  for  distribution  of  real¬ 
time  last  sale  prices  over  the  Internet  for 
reference  purposes,  rather  than  as  a 
basis  for  making  trading  decisions. 

The  NYSE  Amex  Realtime  Reference  ■ 
Prices  service  will  allow  Internet  service 
providers,  traditional  market  data 
■  vendors,  and  others  (“NYSE  Amex-Only 
Vendors”)  to  make  available  NYSE 
Amex  Realtime  Reference  Prices  on  a 
real-time  basis.**  The  NYSE  Amex 
Realtime  Reference  Price  information 
includes  last  sale  prices  for  all  securities 
that  trade  on  the  Exchange,  updated  in 
real-time.  In  addition,  the  product  also 
includes  open,  high  and  low  prices  and 
cumulative  volume.  The  Exchange 
anticipates  that  it  will  update  these  data 
elements' every  second,  though  initially 
it  will  update  them  once  per  minute. 

The  product  does  not  include  bid/ask 
quotations  or  the  size  of  each  trade. 

The  Exchange  will  not  permit  NYSE 
Amex-Only  Vendors  to  provide  NYSE 
Amex  Realtime  Reference  Prices  in  a 
context  in  which  a  trading  or  order¬ 
routing  decision  can  be  implemented 
unless  the  NYSE  Amex-Only  Vendor 
also  provides  consolidated  displays  of 
Network  A  last  sale  prices  available  in 
an  equivalent  manner,  as  Rule  603(c)(1) 
of  Regulation  NMS  requires. 

The  service  would  eliminate  some  of 
the  administrative  burdens  as.sociated 
with  the  distribution  of  real-time  CTA 
prices.  The  service  would  feature  a  flat, 
fixed  monthly  vendor  fee,  no  user-based 
fees,  no  vendor  reporting  requirements, 
and  no  professional  or  non-professional 
subscriber  agreements. 


♦The  Exchange  notes  that  it  will  make  the  NYSE 
Amex  Realtime  Reference  Prices  available  to 
vendors  no  earlier  than  it  makes  those  prices 
available  to  the  processor  under  the  CTA  and 
Nasdaq/UTP  Plans. 
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b.  The  Fees 

The  Exchange  proposes  to  establish  a 
$10,000  monthly  flat  fee  that  entitles  ah 
NYSE  Amex-Only  Vendor  to  receive 
access  to  the  NYSE  Amex  Realtime 
Reference  Prices  datafeed.  For  that  fee, 
the  NYSE  Amex-Only  Vendor  may 
provide  unlimited  NYSE  Amex 
Realtime  Reference  Prices  to  an 
unlimited  number  of  the  NYSE  Amex- 
Only  Vendor’s  subscribers  and 
customers.  The  Exchange  does  not 
propose  to  impose  any  device  or  end- 
user  fee  for  the  NYSE  Amex-Only 
Vendors’  distribution  of  NYSE  Amex 
Realtime  Reference  Prices. 

In  addition,  the  Exchange  proposes  to 
establish  as  an  alternative  to  the  fixed 
monthly  fee  a  fee  of  $.004  for  each  real¬ 
time  reference  price  that  a  NYSE  Amex- 
Only  Vendor  disseminates  to  its 
customers.  The  Exchange  proposes  to 
limit  a  NYSE  Amex-Only  Vendor’s, 
exposure  under  this  alternative  fee  by 
setting  $10,000,  the  same  amount  as  the 
proposed  fixed  monthly  rate,  as  the 
maximum  fee  that  an  NYSE  Amex-Only 
Vendor  would  have  to  pay  for  real-time 
reference  prices  that  it  disseminates  in 
any  calendar  month  pursuant  to  the  per- 
query  fee. 

In  order  to  take  advantage  of  the  per- 
query  fee,  a  NYSE  Amex-Only  Vendor 
must  document  in  its  Exhibit  A  that  it 
has  the  ability  to  measure  accurately  the 
number  of  queries  and  must  have  the 
ability  to  report  aggregate  query 
quantities  on  a  monthly  basis. 

The  Exchange  will  impose  the  per- 
query  fee  only  on  the  dissemination  of 
real-time  reference  prices.  NYSE  i\mex- 
Only  Vendors  may  provide  delayed  data 
services  in  the  same  manner  as  they  do 
today. 

The  per-query  charge  is  imposed  on 
NYSE  Amex-Only  Vendors,  not  end- 
users,  and  is  payable  on  a  monthly 
basis.  NYSE  Amex-Only  Vendors  may 
elect  to  disseminate  NYSE  Amex 
Realtime  Reference  Prices  pursuant  to 
the  per-query  fee  rather  than  the  fixed 
monthly  fee. 

c.  Justification  of  Fees 

The  proposed  flat  monthly  fee  and 
per-query  fee  for  the  NYSE  Amex 
Realtime  Reference  Prices  service  enable 
Internet  service  providers  and 
traditional  vendors  to  contribute  to  the 
Exchange’s  operating  costs  in  a  manner 
that  is  appropriate  for  the  distribution  of 
last  sale  price  information  in  the  form 
taken  by  the  proposed  service. 

In  setting  the  level  of  the  NYSE  Amex 
Realtime  Reference  Prices  fee,  the 
Exchange  took  into  consideration 
several  factors,  including: 


(1)  The  fees  that  Nasdaq,  NYSE  and 
NYSE  Area  are  charging  for  similar 
services; 

(2)  Consultation  with  some  of  the 
entities  that  the  Exchange  anticipates 
will  be  the  most  likely  to  take  advantage 
of  the  proposed  service; 

(3)  The  contribution  of  market  data 
revenues  that  the  Exchange  believes  is 
appropriate  for  entities  that  are  most 
likely  to  take  advantage  of  the  proposed 
service; 

(4)  The  contribution  that  revenues 
accruing  finm  the  proposed  fee  will 
meike  to  meet  the  overall  costs  of  the 
Exchange’s  operations; 

(5)  The  savings  in  administrative  and 
reporting  costs  that  the  NYSE  Amex 
Realtime  Reference  Prices  service  will 
provide  to  NYSE  Amex-Only  Vendors; 
and 

(6)  The  fact  that  the  proposed  fees 
provide  alternatives  to  existing  fees 
under  the  CTA  and  Nasdaq/UTP  Plans, 
alternatives  that  vendors  will  purchase 
only  if  they  determine  that  the 
perceived  benefits  outweigh  the  cost. 

The  Exchange  believes  that  the  levels 
of  the  fixed  monthly  fee  and  the  per- 
query  fee  are  consistent  with  the 
approach  set  forth  in  the  order  by  which 
the  Commission  approved  ArcaBook 
fees  for  NYSE  Area.®  In  the  ArcaBook 
Approval  Order,  the  Commission  stated 
that  “when  possible,  reliance  on 
competitive  forces  is  the  most 
appropriate  and  effective  means  to 
assess  whether  the  terms  for  the 
distribution  of  non-core  data  me 
equitable,  fair  and  reasonable,  and  not 
unreasonably  discriminatory.’’®  It  noted 
that  if  significant  competitive  forces 
apply  to  a  proposal,  the  Commission 
will  approve  it  unless  a  substantial 
countervailing  basis  exists. 

NYSE  Amex  Realtime  Reference 
Prices  constitute  “non-core  data.”  The 
Exchange  does  not  require  a  central 
processor  to  consolidate  and  distribute 
the  product  to  the  public  pursuant  to 
joint-SRO  plans.  Rather,  the  Exchange 
distributes  the  product  voluntarily. 

In  the  case  of  NYSE  Amex  Realtime 
Reference  Prices,  both  of  the  two  types 
of  competitive  forces  that  the 
Commission  described  in  the  ArcaBook 
Approval  Order  me  present:  The 
Exchange  has  a  compelling  need  to 
attract  order  flow  and  the  product 
competes  with  a  number  of  alternative 
products. 

The  Exchange  must  compete 
vigorbusly  for  order  flow  to  maintain  its 
shme  of  trading  volume.  This  requires 


^  See  Release  [sic]  No.  59039  (December  2,  2008), 
73  FR  74770  (December  9,  2008)  (SR-NYSEArca- 
2006-21)  (the  “ArcaBook  Approval  Order”). 

8/d.  at  74771. 


the  Exchange  to  act  reasonably  in  setting 
mmket  data  fees  for  non-core  products 
such  as  NYSE  Amex  Realtime  Reference 
Prices.  The  Exchange  hopes  that  NYSE 
Amex  Realtime  Reference  Prices  will 
enable  vendors  to  distribute  NYSE 
Amex  last  sale  price  data  widely  among 
investors,  and  thereby  provide  a  means 
for  promoting  the  Exchange’s  visibility 
in  the  mmketplace. 

In  addition  to  the  need  to  attract  order 
flow,  the  availability  of  alternatives  to 
NYSE  Amex  Realtime  Reference  Prices 
significantly  constrain  the  prices'  at 
which  the  Exchange  can  mmket  NYSE 
Amex  Realtime  Reference  Prices.  All 
national  securities  exchanges,  the 
several  Trade  Reporting  Facilities  of 
FINRA,  and  ECNs  that  produce 
proprietary  data,  as  well  as  the  core  data 
feed,  me  all  sources  of  competition  for 
NYSE  Amex  Realtime  Reference  Prices. 
Currently,  the  New  York  Stock 
Exchange,  NYSE  Area  and  the  Nasdaq 
Stock  Mmket  offer  similm  services. 

The  information  available  in  NYSE 
Amex  Realtime  Reference  is  included  in 
the  CTTA  core  data  feed,  which  also 
includes  the  size  of  trades,  as  well  as 
last  sale  information  from  other  mmkets. 
Even  though  NYSE  Amex  Realtime 
Reference  Prices  omits  size  and 
provides  prices  that  me  not 
consolidated  with  those  of  other 
mmkets,  investors  may  select  it  as  a  less 
expensive  alternative  to  the  CTA  Plan’s 
consolidated  last  sale  price  services  for 
certain  purposes.  (Rule  603(c)  of 
Regulation  NMS  requires  vendors  to 
make  the  core  data  feeds  available  to 
customers  when  trading  and  order¬ 
routing  decisions  can  be  implemented.) 

d.  Administrative  Requirements 

The  Exchange  proposes  to  require  the 
NYSE  Amex-Only  Vendor  to  identify 
the  NYSE  Amex  trade  price  by  placing 
the  text  “NYSE  Amex  Data”  in  close 
proximity  to  the  display  of  each  NYSE 
Amex  Realtime  Reference  Price  or  series 
of  NYSE  Amex  Realtime  Reference 
Prices,  or  by  complying  with  such  other 
identification  requirement  as  to  which 
NYSE  Amex  may  agree. 

The  NYSE  Amex-Only  Vendor  may 
make  NYSE  Amex  Realtime  Reference 
Prices  available  without  having  to 
differentiate  between  professional 
subscribers  and  nonprofessional 
subscribers,  without  having  to  account 
for  the  extent  of  access  to  the  data,  and 
without  having  to  report  the  number  of 
users. 

e.  Contracts 

NYSE  Amex  proposes  to  allow  NYSE 
Amex-Only  Vendors  to  provide  NYSE 
Amex  Realtime  Reference  Prices 
without  requiring  the  end-users  to  enter 
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into  contracts  for  the  benefit  of  the 
Exchange. 

Instead,  the  Exchange  proposes  to 
require  NYSE  Amex-Only  Vendors  to 
provide  a  readily  visible  hyperlink  that 
will  send  the  end-user  to  a  warning 
notice  about  the  end-user’s  receipt  and 
use  of  market  data.  The  notice  would  be 
similar  to  the  notice  that  vendors 
provide  today  when  providing  CTA 
delayed  data  services. 

The  Exchange  will  require  NYSE 
Amex-Only  Vendors  to  enter  into  the 
form  of  “vendor”  agreement  into  which 
the  CTA  and  CQ  Plans  require 
recipients  of  the  Network  A  datafeeds  to 
enter  (the  “Network  A  Vendor  Form”). 
The  Network  A  Vendor  Form  will 
authorize  the  NYSE  Amex-Only  Vendor 
to  provide  the  NYSE  Amex  Realtime 
Reference  Prices  service  to  its 
subscribers  and  customers. 

The  Network  A  Participants  drafted 
the  Network  A  Vendor  Form  as  a  one- 
size-fits-all  form  to  capture  most 
categories  of  market  data  dissemination. 
It  is  sufficiently  generic  to  accommodate 
NYSE  Amex  Realtime  Reference  Prices. 
The  Commission  has  approved  the 
Network  A  Vendor  Form.^ 

The  Exchange  will  supplement  the 
Network  A  Vendor  Form  with  an 
Exhibit  C  that  will  provide  above- 
described  terms  and  conditions  that  are 
unique  to  the  NYSE  Amex  Realtime 
Reference  Prices  service.  The  proposed 
Exhibit  C  is  attached  to  the  proposed 
rule  change  as  Exhibit  5.  The 
supplemental  Exhibit  C  terms  and 
conditipns  would  govern: 

•  The  restriction  against  providing 
the  service  in  the  context  of  a  trading  or 
order  routing  service; 

•  The  replacement  of  end-user 
agreements  with  a  hyperlink  to  a  notice; 

■  •  The  substance  of  the  notice;  and 

•  The  “NYSE  Amex  Data”  labeling 
requirement. 

2.  Statutory  Basis 

’  The  bases  under  the  Securities 
Exchange  Act  of  1934  (the  “Act”)  for  the 
proposed  rule  change  are  the 
requirement  undqr  Section  6(b)(4)  that 
ah  exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities  and  the  requirements  under 
Section  6(b)(5)  ®  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and 


’’  See  Securities  Exchange  Act  Release  Nos.  28407 
(September  6, 1990),  55  FR  37276  (September  10, 
1990)  (File  No.  4-281);  49185  (February  4,  2004), 

69  FR  6704  (February  11,  2004)  (SR-CTA/CX}- 
2003-01). 

« 15  U.S.C.  78f(bH4). 

» 15  U.S.C.  78f(b)(5)., 


not  to  pefmit  unfair  discrimination 
between  customers,  issuers,  brokers  or 
dealers. 

The  proposed  rule  change  would 
benefit  investors  by  facilitating  their 
prompt  access  to  widespread,  free,  real¬ 
time  pricing  information  contained  in 
the  NYSE  Amex  Realtime  Reference 
Prices  service.  In  addition,  the  Exchange 
believes  that  the  proposed  fee  would 
allow  entities  that  provide  market  data 
to  large  numbers  of  investors,  which  are 
the  entities  most  likely  to  take 
advantage  of  the  proposed  service,  to 
make  an  appropriate  contribution 
towards  meeting  the  overall  costs  of  the 
Exchange’s  operations. 

The  Exchange  notes  that  its  proposed 
fee  compares  favorably  with  the  fees 
that  Nasdaq,  NYSE  and  NYSE  Area  are 
charging  for  similar  services.  Because 
the  proposed  fee  is  substantially  lower 
than  those  of  Nasdaq,  NYSE  and  NYSE 
Area,  it  offers  any  vendor  that  wishes  to 
provide  its  customers  with  a  single 
market’s  data  (as  opposed  to  a  more 
expensive  consolidated  data  service)  a 
less  expensive  alternative  to  Nasdaq, 
NYSE  and  NYSE  Area. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NYSE  Amex  Realtime  Reference 
Prices  proposes  to  provide  an 
alternative  to  existing  fees  and  does  not 
alter  or  rescind  any  existing  fees.  In 
addition,  it  amounts  to  a  competitive 
response  to  the  products  that  Nasdaq, 
NYSE  and  NYSE  Area  have  commenced 
to  make  available.  For  those  reasons,  the 
Exchange  does  not  believe  that  the. 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  discussed  the 
proposed  rules  change  with  those 
entities  that  the  Exchange  believes 
would  be  the  most  likely  to  take 
advantage  of  the  proposed  NYSE  Amex 
Realtime  Reference  Prices  service  by 
becoming  NYSE  Amex-Only  Vendors. 
While  those  entities  have  not  submitted 
formal,  written  comments  on  the 
proposal,  the  Exchange  has  incorporated 
some  of  their  ideas  into  the  proposal 
and  the  proposed  rule  change  reflects 
their  input.  The  Exchange  has  not 
received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  frnding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,’ and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-NYSEAmex-2009-85  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEAmex-2009-85.  This 
file  number  should  he  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule . 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  available  for 
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inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEAmex-2009-85  and  should  be 
submitted  on  or  before  January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30079  Filed  12-17-09;  8:45  am) 
-  BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Order 
Granting  Approval  of  Accelerated 
Delivery  uf  Supplement  to  the  Options 
Disciosure  Document  Reflecting 
Certain  Changes  to  Disclosure 
Regarding  Dividend  Index  Options 

December  10,  2009. 

March  26,  2009,  The  Options  Clearing 
Corporation  (“OCC”)  submitted  to  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Rule  9b-l 
under  the  Securities  Exchange  Act  of 
1934  (“Act”),i  five  preliminary  copies 
of  a  supplement  to  its  options  disclosure 
document  (“ODD”)  reflecting  certain 
changes  to  disclosure  regarding  options 
on  dividend  indexes.^  On  November  10, 
2009,  the  OCC  submitted  to  the 
Commission  five  definitive  copies  of  the 
supplement.^ 

The  ODD  currently  contains  general 
.  disclosures  on  the  characteristics  and 
risks  of  trading  standardized  options. 
Recently,  the  Chicago  Board  Options 
Exchange,  Incorporated  (“CBOE”) 
amended  its  rules  to  permit  the  listing 
and  trading  of  options  that  overlie  the 
S&P  500  Dividend  Index.'*  The  proposed 
supplement  amends  the  ODD  to 
accommodate  this  change  by  providing 


’“17  CFR  200.30-3(a)(12). 

’  17  CFR  240.9b-l. 

^  See  letter  from  Jean  M.  Cawley,  Senior  Vice 
President  and  Deputy  General  Counsel,  OCC,  to 
Sharon  Lawson,  Senior  Special  Counsel,  Division  of 
Trading  and  Markets  (“Division”).  Commission, 
dated  March  26,  2009. 

“  See  letter  from  Jean  M.  Cawley,  Senior  Vice 
President  and  Deputy  General  Counsel,  OCC,  to 
Sharon  Lawson,  Senior  Special  Counsel,  Division, 
Commission,  dated  November  9,  2009. 

*  See  Securities  Exchange  Act  Release  No.  61136 
(December  10,  2009)  (SR-CBOE-2009-022). 


disclosure  regarding  dividend  index 
options.®* 

Specifically,  the  proposed 
supplement  to  the  ODD  adds  new 
disclosure  regarding  the  characteristics 
of  dividend  index  options.  Further,  the 
proposed  supplement  to  the  ODD  adds 
new  disclosure  regarding  the  special 
risks  of  these  options.  The  proposed 
supplement  to  the  ODD  also  adds  new 
disclosure  stating  that  the  options 
markets  may  use  other  methods  than 
those  specified  in  the  ODD  to  set 
exercise  prices.  The  proposed 
supplement  is  intended  to  be  read  in 
conjunction  with  the  more  general  ODD, 
which,  as  described  above,  discusses  the 
characteristics  and  risks  of  options 
generally.® 

Rule  9b-l(b)(2)(i)  under  the  Act  ^ 
provides  that  an  options  market  must 
file  five  copies  of  an  amendment  or 
supplement  to  the  ODD  with  the 
Commission  at  least  30  days  prior  to  the 
date  definitive  copies  are  fyrnished  to 
customers,  unless  the  Commission 
determines  otherwise,  having  due 
regard  to  the  adequacy  of  information 
disclosed  and  the  public  interest  and 
protection  of  investors.®  In  addition, 
five  copies  of  the  definitive  ODD,  as 
amended  or  supplemented,  must  be 
filed  with  the  Commission  not  later  than 
the  date  the  amendment  or  supplement, 
or  the  amended  options  disclosure 
document  is  furnished  to  customers. 

The  Commission  has  reviewed  the 
proposed  supplement  and  firids,  having 
due  regard  to  the  adequacy  of 
information  disclosed  and  the  public 
interest  and  protection  of  investors,  that 
the  proposed  supplement  may  be 
furnished  to  customers  as  of  the  date  of 
this  order. 

It  is  therefore  ordered,  pursuant  to 
Rule  9b-l  under  the  Act,®  that 
definitive  copies  of  the  proposed 
supplement  to  the  ODD  (SR-ODD- 
2009-01);  reflecting  changes  to 
disclosures  regarding  certain  options  on 


“The  proposed  November  2009  Supplement  to 
the  ODD  supersedes  and  replaces  the  September 
2008  supplement  and  amends  the  May  2007  and 
June  2008  supplement. 

“The  Commission  notes  that  the  options  markets 
must  continue  to  ensure  that  the  ODD  is  in 
compliance  with  the  requirements  of  Rule  9b- 
l(b)(2)(ij  under  the  Act,  17  CFR  240.9b-l(b)(2)(i), 
including  when  future  changes  regarding  dividend 
index  options  are  made.  Any  future  changes  to  the 
rules  of  the  options  markets  concerning  dividend 
index  options  would  need  to  be  submitted  to  the 
Commission  under  Section  19(b)  of  the  Act.  15 
U.S.C.  78s(b). 

^  17  CFR  240.9l>-l(b)(2)(i). 

®  This  provision  permits  the  Commission  to 
shorten  or  lengthen  the  period  of  time  which  must 
elapse  before  definitive  copies  may  be  furnished  to 
customers. 

“17  CFR  240.9b-l. 

17  CBR  200.30-3(a)(39). 


dividend  indexes,  as  well  as  the  other 
changes  noted  above,  may  be  furnished 
to  customers  as  of  the  date  of  this  order. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30081  Filed  12-17-09;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION' 

[Release  No.  34-61154;  File  No.  SR-ISE- 
2009-105] 

Self-Regulatory  Organizations; 
International  Securities  Exchange, 

LLC;  Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  the  Registered 
Representative  Fee  and  an  Options 
Regulatory  Fee 

December  11,  2009. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
9,  2009,  the  International  Securities 
Exchange,  LLC  (the  “Exchange”  or 
"ISE”)  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  amend  its 
Schedule  of  Fees  to  eliminate  registered 
representative  fees  and  institute  a  new 
transaction-based  “Options  Regulatory 
Fee.”  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web-site  {http://www.ise.com),  at  the 
Commission’s  Web  site  at  {http:// 
www.sec.gov]  at  the  principal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-r^ulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 


’  15  U.S.C.  78s(bJ(l). 
2  17  CFR  240.19b-4. 
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on  the  proposed  rule  change.  The  text 
of  these  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

This  proposed  rule  change  is  based  on 
a  filing  previously  submitted  by  the 
Chicago  Board  Options  Exchange 
(“CBOE”)  that  was  effective  on  filing.^ 
ISE  proposes  to  amend  its  Schedule  of 
Fees  to  eliminate  registered 
representative  fees  and  institute  a  new 
transaction-based  “Options  Regulatory 
Fee.”  ISE  rules  require  that  members 
who  do  business  with  the  public  qualify 
and  register  their  options  principals  and 
representatives.  Each  ISE  member  that 
registers  an  options  principal  and/or 
representative  is  assessed  a  registered 
representative  fee  (“RR  Fee”)  based  on 
the  action  associated  with  the 
registration.  RR  Fees  as  well  as  other 
regulatory  fees  collected  by  the 
Exchange  are  intended  to  cover  a 
portion  of  the  cost  of  the  Exchange’s 
regulatory  programs.  RR  Fees  have  been 
in  place  since  ISE’s  inception  in  2000 
and  remained  unchanged  until  2007.'* 
There  are  annual  fees  as  well  as  initial, 
transfer  and  termination  fees.  Today,  all 
options  exchanges,  regardless  of  size, 
chcirge  similar  registered  representative 
fees. 

ISE  believes  the  current  RR  Fee  is  not 
equitable.  The  options  industry  has 
evolved  te  a  structure  with  many  more 
Internet-based  and  discount  brokerage 
firms.  These  firms  have  few  registered 
representatives  and  thus  pay  very  little 
in  RR  Fees  compared  to  full  service 
brokerage  firms  that  have  many 
registered  representatives.  More 
importantly,  the  regulatory  effort  the 
Exchange  expends  to  review  the 
transactions  of  each  type  of  firm  is  not 
commensurate  with  the  number  of 
registered  representatives  that  each  firm 
employs. 

Further,  due  to  the  manner  in  which 
RR  Fees  are  charged,  it  is  possible  for  a 
member  firm  to  restructure  its  business 
to  avoid  paying  these  fees  altogether.  A 
firm  can  avoid  RR  Fees  by  terminating 
its  ISE  membership  and  sending  its 


3  See  Securities  Exchange  Act  Release  No.  58817 
(October  20,  2008),  73  FR  63744  (October  27,  2008) 
(SR-CBOE-2008-105). 

♦  See  Securities  Exchange  Act  Release  No.  55899 
(June  12,  2007),  72  FR  33794  ()une  19,  2007)  (SR- 
ISE-2007-30). 


business  to  the  Exchange  through 
another  member  firm,  even  an  affiliated 
firm  that  has  many  fewer  registered 
representatives.  Indeed,  some  firms 
have  done  just  this  to  avoid  paying 
these  fees.  If  firms  terminated  their 
memberships  to  avoid  RR  Fees,  the 
Exchange  would  suffer  the  loss  of  a 
major  source  of  funding  for  its 
regulatory  programs.  The  Exchange 
notes  that  at  least  three  firms  have 
terminated  their  membership  to  avoid 
RR  Fees.  The  Exchange  believes  other 
firms  may  do  the  same  unless  the 
Exchange  addresses  its  regulatory  fee 
structure. 

In  order  to  address  the  inequity  of  the 
current  regulatory  fee  structure  and- to 
curtail  any  further  loss  of  memberships 
and  by  extension,  loss  of  regulatory 
revenue,  ISE  proposes  to  eliminate  the 
current  RR  Fee  and  adopt  an  Options 
Regulatory  Fee  (“ORF”)  of  $0.0035  per 
contract,  with  a  minimum  one-cent 
charge  per  trade.  This  fee  would  be 
assessed  by  the  Exchange  to  each 
member  for  all  options  transactions 
executed  or  cleared  by  the  member  that 
are  cleared  by  The  Options  Clearing 
Corporation  (“OCC”)  in  the  customer 
range,  i.e.,  transactions  that  clear  in  the  • 
customer  account  of  the  member’s 
clearing  firm  at  OCC,  regardless  of  the 
marketplace  of  execution.  In  other 
words,  ISE  would  impose  the  ORF  on 
all  transactions  executed  by  a  member, 
even  if  the  transactions  do  not  take 
place  on  the  Exchange.®  The  ORF  would 
also  be  charged  for  transactions  that  are 
not  executed  by  an  ISE  member  but  are 
ultimately  cleared  by  an  ISE  member.  In 
the  case  where  an  ISE  member  executes 
a  transaction  and  an  ISE  member  clears 
the  transaction,  the  ORF  would  be 
assessed  to  the  member  who  executed 
the  transaction.  In  the  case  where  a  non- 
ISE  member  executes  a  transaction  and 
an  ISE  member  clears  the  transaction, 
the’  ORF  would  be  assessed  to  the  ISE 
member  who  clears  the  transaction. 

The  ORF  would  not  be  charged  for 
member  options  transactions  because 
members  incur  the  costs  of  owning 
memberships  and  through  their 
memberships  are  charged  transaction 
fees,  dues  and  other  fees  that  are  not 
applicable  to  non-members.®  The  dues 
and  fees  paid  by  members  go  into  the 


®The  ORF  would  apply  to  all  customer  orders 
executed  by  a  member  on  tlie  Exchange.  Exchange 
rules  require  each  member  to  submit  trade 
information  in  order  to  allow  the  Exchange  to 
properly  prioritize  and  match  orders  and  quotations 
and  report  resulting  transactions  to  the  OCC.  See 
ISE  Rule  712.  The  Exchange  represents  that  it  has 
surveillances  in  place  to  verify  that  members 
comply  with  the  rule. 

®  Fur  example,  most  non-broker-dealer  customers 
are  not  charged  transaction  fees  to  trade  on  the 
Exchange. 


general  funds  of  the  Exchange,  a  portion 
of  which  is  used  to  help  pay  the  costs 
of  regulation.  Based  on  the  revenue 
model  of  the  Exchange,  member  fees 
fund  the  bulk  of  the  Exchange’s 
operations  and  serve  as  the  single- 
largest  revenue  source  for  the  Exchange. 
Thus,  the  Exchange  believes  members 
are  already  paying  their  fair  share  of  the 
costs  of  regulation.^ 

As  noted,  the  ORF  would  replace  RR 
Fees,  which  relate  to  a  member’s 
customer  business.  Further,  RR  Fees 
constituted  the  single-largest  fee 
assessed  that  is  related  to  customer 
trading  activity  (in  that  the  Exchange 
generally  does  not  charge  customer 
transaction  fees),  the  Exchange  believes 
it  is  appropriate  to  charge  the  ORF  only 
to  transactions  that  clear  as  customer  at 
the  OCC.  The  Exchange  believes  that  its 
broad  regulatory  responsibilities  with 
respect  to  its  members’  activities 
supports  applying  the  ORF  to 
transactions  cleared  but  not  executed  by 
a  member.  The  Exchange’s  regulatory 
responsibilities  are  the  same  regardless 
of  whether  a  member  executes  a 
transaction  or  clears  a  transaction 
executed  on  its  behalf.  The  Exchange 
regularly  reviews  all  such  activities, 
including  performing  surveillance  for 
position  limit  violations,  manipula’tion, 
frontrunning,  contrary  exercise  advice 
violations  and  insider  trading.®  These 
activities  span  across  multiple 
exchanges. 

The  Exchange  believes  the  initial 
level  of  the  fee  is  reasonable  because  it 
relates  to  the  recovery  of  the  costs  of 
supervising  and  regulating  members.  In 
addition,  the  projected  amount  of 
revenue  that  the  ORF  is  intended  to 
generate  for  the  Exchange,  on  an  annual 
basis,  is  correlated  to  the  amount  of 
revenue  that  the  RR  Fee  was  intended 
to  generate  at  the  time  the  RR  Fee  was 
first  announced  by  the  Exchange  in 


’’  If  tbe  Exchange  changes  its  method  of  funding 
regulation  or  if  circumstances  otherwise  change  in 
the  future,  the  Exchange  may  propose  to  impose  the 
ORF  or  a  separate  regulatory  fee  on  members  if  the 
Exchange  deems  it  advisable. 

®The  Exchange  also  participates  in  The  Options 
Regulatory  Surveillance  Authority  ("ORSA”) 
national  market  system  plan  and  in  doing  so  shares 
information  and  coordinates  with  other  exchanges 
designed  to  detect  the  unlawful  use  of  undisclosed 
material  information  in  the  trading  of  securities 
options.  ORSA  is  a  national  market  system 
comprised  of  several  self-regulatory  organizations 
whose  functions  and  objectives  include  the  joint 
development,  admini.stration,  operation  and 
maintenance  of  systems  and  facilities  utilized  in  the 
regulation,  surveillance,  investigation  and  detection 
of  the  unlawful  use  of  undisclosed  material 
information  in  the  trading  of  securities  options.  The 
Exchange  compensates  ORSA  for  the  Exchange's 
portion  of  the  cost  to  perform  insider  trading 
surveillance  on  behalf  of  the  Exchange.  The  ORF 
will  cover  the  costs  associated  with  the  Exchange’s 
arrangement  with  ORSA. 
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2007.  Since  that  time,  however,  the 
number  of  registered  representatives  has 
continued  to  materially  decline,  year 
over  year.  Customer  transaction  volume, 
on  the  other  hand,  on  the  Exchange  and 
in  the  options  industry  overall,  has, 
during  that  same  period  since  2007, 
materially  and  continuously  increased, 
year  over  year.  As  a  result,  the  spread 
between  the  amount  of  revenue 
collected  under  the  RR  Fee  and  the 
Exchange’s  actual  costs  in  administering 
its  regulatory  program  has  continued  to 
widen.  As  discussed  herein,  the 
Exchange  believes  that  the  number  of 
declining  registered  representatives  is  a 
result  of  firms  restructuring  their 
business  so  as  to  avoid  paying  the  RR 
Fee,  to  the  extent  that  the  fee  has  caused 
a  drop  of  nearly  25%  in  the  number  of 
registered  representatives  in  2008,  and 
cumulatively  more  than  35%  in  2009. 
Accordingly,  by  correlating  the  amount 
of  revenue  to  be  generated  under  the 
ORF  to  the  amount  of  revenue  that  was 
intended  to  be  collected  by  the  RR  Fee 
at  the  time  it  was  announced  by  the 
Exchange  in  2007,  the  Exchange 
believes  the  amount  of  the  ORF  is  fair 
and  reasonably  allocated  because  it  is  a 
closer  approximation  to  the  Exchange’s 
actual  costs  in  administering  its 
regulatory  program. 

The  would  be  collected 
indirectly  from  members  through  their 
clearing  firms  by  OCC  on  behalf  of  the 
Exchange.  The  Exchange  expects  that 
member  firms  will  pass-through  the 
ORF  to  their  customers  in  the  same 
manner  that  firms  pass-through  to  their 
customers  the  fees  charged  by  Self 
Regulatory  Organizations  (“SROs”)  to 
help  the  SROs  meet  their  obligations 
under  Section  31  of  the  Exchange  Act. 

The  ORF  is  designed  to  recover  a 
material  portion  of  the  costs  to  the 
Exchange  of  the  supervision  and 
regulation  of  its  members,  including 
performing  routine  surveillances, 
investigations,  as  well  as  policy, 
rulemaking,  interpretive  and 
enforcement  activities.  The  Exchange 
believes  that  revenue  generated  from  the 
ORF,  when  combined  with  all  of  the 
Exchange’s  other  regulatory  fees,  will 
cover  substantially  all  of  the  Exchange’s 
regulatory  costs.  At  present,  the  total 
amount  of  regulatory  fees  collected  by 
the  Exchange  is  less  than  the  regulatory 
costs  Incurred  by  the  Exchange  on  an 
annual  basis.  RR  Fees  make  up  the 
largest  part  of  the  Exchange’s  total 
regulatory  fee  revenue.  The  Exchange 
generally  does  not  charge  customer 
transaction  fees.  The  Exchange  notes 
that  its  regulatory  responsibilities  with 
respect  to  rnember  compliance  with 
options  sales  practice  rules  have  been  . 
allocated  to  FINRA  under  a  17d-2 


agreement.  The  ORF  is  not  designed  to 
cover  the  cost  of  options  sales  practice 
regulation. 

The  Exchange  would  monitor  the 
amount  of  revenue  collected  from  the 
ORF  to  ensure  that  it,  in  combination 
with  its  other  regulatory  fees  and  fines, 
does  not  exceed  regulatory  costs.  The 
Exchange  expects  to  monitor  regulatory 
costs  and  revenues  at  a  minimum  on  an 
annual  basis.  If  the  Exchange 
determines  regulatory  revenues  exceed 
regulatory  costs,  the  Exchange  would 
adjust  the  ORF  by  submitting  a  fee 
change  filing  to  the  Commission.  The 
Exchange  would  notify  members  of 
adjustments  to  the  ORF  via  a  Regulatory 
Information  Circular. 

The  Exchange  believes  the  proposed 
ORF  is  equitably  allocated  because  it 
would  be  charged  to  all  members  on  all 
their  customer  options  business.  The 
Exchange  believes  the  proposed  ORF  is 
reasonable  because  it  will  raise  revenue 
related  to  the  amount  of  customer 
options  business  conducted  by 
members,  and  thus  the  amount  of 
Exchange  regulatory  services  those 
members  will  require,  instead  of  how 
many  registered  representative  a 
particular  member  employs.® 

As  a  futty-electronic  exchange 
without  a  trading  floor,  the  amount  of 
resources  required  by  ISE  to  surveil 
non-customer  trading  activity  is 
significantly  less  than  the  amount  of 
resources  the  Exchange  must  dedicate  to 
surveil  customer  trading  activity.  This  is 
because  surveilling  customer  trading 
activity  is  much  more  labor-intensive 
and  requires  greater  expenditure  of 
human  and  technical  resources  than 
surveilling  non-customer  trading 
activity,  which  tends  to  be  more 
automated  and  less  labor-intensive.  As  a 
result,  the  costs  associated  with 
administering  the  customer  component 
of  the  Exchange’s  overall  regulatory 
program  are  materially  higher  than  the 
costs  associated  with  administering  the 
non-customer  component  (e.g.,  market 
maker)  of  its  regulatory  program. 

The  Exchange  believes  it  is  reasonable 
and  appropriate  for  the  Exchange  to 
charge  the  ORF  for  options  transactions 
regardless  of  the  exchange  on  which  the 
transactions  occur.  The  Exchange  has  a 
statutory  obligation  to  enforce 
compliance  by  its  members  and  their 
associated  persons  with  the  Exchange 
Act  and  the  rules  of  the  Exchange  and 
to  surveil  for  other  manipulative 
conduct  by  market  participants 
(including  non-members)  trading  on  the 


®The  Exchange  expects  that  implementation  of 
the  proposed  ORF  will  result  generally  in  many 
traditional  brokerage  firms  playing  less  regulatory 
fees  while  Internet  and  discount  brokerage  firms 
will  pay  more. 


Exchange.  The  Exchange  cannot 
effectively  surveil  for  such  conduct 
without  looking  at  and  evaluating 
activity  across  all  options  markets. 

Many  of  the  Exchange’s  market 
surveillance  programs  require  the 
Exchange  to  look  at  and  evaluate 
activity  across  all  options  markets,  such 
as  surveillance  for  position  limit 
violations,  manipulation,  fi'ontrunning 
and  contrary  exercise  advice 
violations.^®  Also,  ISE  and  the  other 
options  exchanges  are  required  to 
populate  a  consolidated  options  audit 
trail  (“COATS”)  system  in  order  to 
surveil  member  activities  across 
markets.^  ^ 

In  addition  to  its  own  surveillance 
programs,  the  Exchange  works  with 
other  SROs  and  exchanges  on 
intermarket  surveillance  related  issues. 
Through  its  participation  in  the 
Intermarket  Surveillance  Group 
(“ISG”),^2  tjie  Exchange  shares 
information  and  coordinates  inquiries 
and  investigations  with  other  exchanges 
designed  to  address  potential 
intermarket  manipulation  and  trading 
abuses.  The  Exchange’s  participation  in 
ISG  helps  it  to  satisfy  the  Exchange  Act 
requirement  that  it  have  coordinated 
surveillance  with  markets  on  which 
security  futures  are  traded  and  markets 
on  which  any  security  underlying 
security  futures  are  traded  to  detect 
manipulation  and  insider  trading.^® 

The  Exchange  believes  that  charging 
the  ORF  across  markets  will  avoid 
having  members  direct  their  trades  to 
other  markets  in  order  to  avoid  the’  fee 
and  to  thereby  avoid  paying  for  their  fair 
share  of  regulation.  If  the  ORF  did  not 
apply  to  activity  across  markets  then 
members  would  send  their  orders  to  the 
least  cost,  least  regulated  exchange. 
Other  exchanges  could  impose  a  similar 
fee  on  their  member’s  activity,  including 
the  activity  of  those  members  on  ISE.^** 


'  10  The  Exchange  and  other  options  SROs  are 
parties  to  a  17d-2  agreement  allocating  among  the 
SROs  regulatory  responsibilities  relating  to 
compliance  by  the  common  members  with  rules  for 
expiring  exercise  declarations,  position  limits,  OCC 
trade  adjustments,  and  Large  Option  Position 
Report  reviews.  See  Securities  Exchange  Act 
Release  No.  56941  (December  11,  2007). 

11  COATS  effectively  enhances  intermarket 
options  surveillance  by  enabling  the  options 
exchanges  to  reconstruct  the  market  promptly  to 
effectively  surveil  certain  rules. 

1^  ISG  is  an  industry  organization  formed  in  1983 
to  coordinate  intermarket  surv-eillance  among  the 
SROs  by  cooperatively  sharing  regulatory 
information  pursuant  to  a  written  agreement 
between  the  parties.  The  goal  of  the  ISG’s 
information  sharing  is  to  coordinate  regulatory 
efforts  to  address  potential  intermarket  trading 
abuses  and  manipulations. 

13  See  Exchange  Act  Section  6(h)(3](I). 
i**  The  Exchange  notes  that  the  Chicago  Board 
Options  Exchange  (“CBOE”)  currently  assesses  an 
options  regulatory  fee  similar  to  the  one  proposed 
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The  Exchange  notes  that  there  is 
established  precedent  for  an  SRO 
charging  a  fee  across  markets,  namely, 
FINRA’s  Trading  Activity  Fee  and  the 
CBOE’s  ORF.i®  While  the  Exchange 
does  not  have  all  the  same  regulatory 
responsibilities  as  FINRA,  the  Exchange 
believes  that,  like  the  CBOE,  its  broad 
regulatory  responsibilities  with  respect 
to  its  members’  activities^  irrespective  of 
where  their  transactions  take  place, 
supports  a  regulatory  fee  applicable  to 
transactions  on  other  markets.  Unlike 
FINRA’s  Trading  Activity  Fee,  the  ORF 
would  apply  only  to  a  member’s 
customer  options  transactions. 

The  Exchange  has  designated  this 
proposal  to  be  operative  on  January  1, 
2010. 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  “Exchange 
Act”)  for  this  proposed  rule  change  is 
the  requirement  under  Section  6(b)(4) 
that  an  exchange  have  an  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities.  The 
Exchange  believes  the  ORF  is 
objectively  allocated  to  ISE  members 
because  it  would  be  charged  to  all 
members  on  all  their  transactions  that 
clear  as  customer  at  the  OCC.  Moreover, 
the  Exchange  believes  the  ORF  ensures 
fairness  by  assessing  higher  fees  to  those 
member  firms  that  require  more 
Exchange  regulatory  services'based  on 
the  amount  of  customer  options 
business  they  conduct. 

The  Commission  has  addressed  the 
funding  of  an  SRO’s  regulatory 
operations  in  the  Concept  Release 
Concerning  Self-Regulation  and  the 
release  on  the  Fair  Administration  and 
Governance  of  Self-Regulatory 
Organizations.^®  In  the  Concept  Release, 
the  Commission  states  that:  “Given  the 
inherent  tension  between  an  SRO’s  role 
as  a  business  and  a  regulator,  there 
undoubtedly  is  a  temptation  for  an  SRO . 
to  fund  the  business  side  of  its 
operations  at  the  expense  of 
regulation.”  In  order  to  address  this 
potential  conflict,  the  Commission 
proposed  in  the  Governance  Release 
rules  that  would  require  an  SRO  to 
direct  monies  collected  from  regulatory 


herein,  which  fee  is  also  assessed  on  the  trading 
activity  of  a  CBOE  member  on  ISE. 

See  Securities  Exchange  Act  Release  No.  47946 
(May  30,  2003),  68  FR  34621  (June  6,  2003). 

See  supra  Note  1  (sic). 

See  Securities  Exchange  Apt  Release  No.  50700 
(November  18,  2004),  69  FR  71256  ((December  8, 
2004)  (“Concept  Release”). 

See  Securities  Exchange  Act  Release  No.  50699 
(November  18,  2004),  69  FR  71126  (December  8, 
2004)  (“Governance  Release”). 

'^Concept  Release  at  71268. 


fees,  fines,  or  penalties  exclusively  to 
fund  the  regulatory  operations  and  other 
programs  of  the  SRO  related  to  its 
regulatory  responsibilities.^®  The 
Exchange  has  designed  the  ORF  to 
generate  revenues  that,  when  combined 
with  all  of  the  Exchange’s  other 
regulatory  fees,  will  approximatdy  be 
equal  to  the  Exchange’s  regulatory  costs, 
which  is  consistent  with  the 
Commission’s  view  that  regulatory  fees 
be  used  for  regulatory  purposes  and  not 
to  support  the  Exchange’s  business  side. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
further^ce  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  21  and 
paragraph  (f)(2)  of  Rule  19b-4  22 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.sbtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-2009-105  on  the 
subject  line. 


20  Governance  Release  at  71142. 

15  U.S.C.  78s(b)(3)(A)(ii). 

2®  17  CFR  240.19b-4(f)(2). 


Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 

100  F  Street,  NE.,  Washington  DC 
20549-1090.' 

All  submissions  should  refer  to  File 
Number  SR-ISE-2009-105.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web* site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  ' 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington’, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit' personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All* 
submissions  should  refer  to  File  No.  , 
SR-ISE-2009-105  and  should  be 
submitted  on  or  before  January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.23 
Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E9-30083  Filed  12-17-09;  8:45  am) 
BILLING  CODE  8011-01-P 


« 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-61156;  File  No.  SR- 
N  YSEArca-2009-1 09] 

Self-Regulatory  Organizations;  Notice 
of  Fiiing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  NYSE 
Area,  Inc.  Revising  Its  Telephone 
Policies 

December  11,  2009. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  *  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that,  on  December 
3,  2009,  NYSE  Area,  Inc.  (“NYSE  Area” 
or  the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange  filed  the 
proposed  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and  Rule 
19b-4(f)(6)  thereunder ,“*  which  renders 
it  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rtile  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  revise  its 
policies  governing  the  use  of  telephones 
on  the  Trading  Floor.  The  text  of  the 
proposed  rule  change  is  attached  as 
Exhibit  5  to  the  19b-4  form.  The  text  of 
the  proposed  rule  change  is  available  on 
the  Exchange’s  Web  site  at  http:// 
www.nyse.com,  on  die  Commission’s 
Web  site  at  http://www.sec.gov,  at  the 
Ex’change’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examinee^  at 
the  places  specified  in  Item  IV  below. 
The  Exchemge  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

1 15  U.S.C.  78s(bKl). 

2  17  CFR  240.19b-4. 

3 15  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19b-4(f)(6). 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  revise 
NYSE  Area  Rule  6.2(h)  governing  the 
use  of  telephones  on  the  Trading  Floor. 
The  proposed  revisions  of  Rule  6.2(h) 
are  modeled  on  NYSE  Amex  Options 
Rule  902NY(i).5 

The  Exchange  proposes  to  simplify 
and  expedite  its  telephone  registration 
process  by  allowing  OTP  Holder 
representatives  to  register  their 
telephones  by  submitting  an  e-mail  to 
the  NYSE  Area  Options  Operations 
Department.  This  policy  is  consistent 
with  NYSE  Amex  Options  Rule 
902NY(h)(i)(l). 

In  addition,  the  Exchange  notes  that 
separate  from  the  registration  and  use  of 
telephones,  the  Exchange  shall  retain 
the  authority  to  review  and  approve, 
prior  to  their  use,  any  alternative 
communication  device  (including  but 
not  limited  to  devices  offering 
capabilities  such  as  e-mail,  instant 
messaging,  texting,  or  Internet- 
supported  communications).  Therefore, 
according  to  proposed  Rule  6.2(h)(1):  No 
OTP  Holder,  OTP  Firm,  or  employee 
thereof  may  employ  any  alternative 
communication  device  (other  than 
telephones  as  described  herein)  on  the 
Trading  Floor  without  prior  approval  of 
the  Exchange. 

The  Exchange  also  proposes  to 
combine  the  various  designations  in 
Rule  6.2(h)(4)-(7)  into  a  single  section 
applying  to  all  OTP  Holders  and 
Employees  of  OTP  Firms.  In  doing  so, 
the  Exchange  seeks  to  clarify  and 
simplify  its  policy  without  substantively 
altering  the  scope  of  the  rule.®  This 
change  will  also  result  in  the 
renumbering  of  the  subsections  under 
Rule  6.2(h)..  This  change  is  consistent 
with  NYSE  Amex  Options  Rule 
902NY(i). 

The  Exchange  also  proposes  to  modify 
Rule  6.2(h)(5)(C)  in  order  to  adopt  the 
recently  approved  structure  of  NYSE 

5  See  Securities  Exchange  Act  Release  No.  59939 
(May  19,  2009),  74  FR  25779  (May  29,  2009)  (Notice 
of  Filing  and  Immediate  Effectiveness  of  Proposed 
Rule  Change,  SR-NYSEAmex-2009-17,  and 
Amendment  No.  1  Thereto  Revising  Rules 
Governing  the  Use  of  Telephones  on  the  Options 
Trading  Floor). 

®The  Exchange  is  not  proposing  to  require  OTP 
Holders  and  OTP  Firms  to  register  hy  category  of 
user.  Such  a  requirement  is  inapplicable  since  (i) 
the  proposed  rule  applies  to  OTP  Holders,  OTP 
Firms,  and  all  employees  thereof,  regardless  of 
category  and  (ii)  such  a  requirement  was  a  historical 
response  to  capacity  limitations  (which  no  longer 
apply)  thereby  allowing  the  Exchange  to  restrict  use 
by  certain  categories  of  users  if  capacity  issues 
arose. 


Amex  Rule  902NY(i)(4)(C)  pertaining  to 
broker  representations  of  telephonic 
orders  to  the  trading  crowd.  Currently, 
Section  (h)(5)(C)  sets  forth  that  a  Floor 
Broker  in  a  trading  crowd  who  receives 
a  telephonic  order  may  represent  the 
order  in  the  trading  crowd  only  if  an 
order  ticket  was  first  time-stamped  in 
the  OTP  Holder  or  OTP  Firm’s  booth. 

The  order  ticket  must  also  be  taken  to 
the  Floor  Broker  in  the  trading  crowd 
immediately  after  it  is  prepared.  The 
new  policy  avoids  this  unnecessary 
process  by  allowing  Floor  Brokers  to 
represent  a  telephonic  order  to  the 
trading  crowd  so  long  as  the  order  is 
immediately  recorded  into  the  EOC  or 
the  Electronic  Tablet.  However,  in  cases 
where  the  exception  set  forth  in  Rule 
6.67(d)(1)  applies,  the  EOC/Electronic 
Tablet  Contingency  Reporting 
Procedures  will  be  in  effect  in 
accordance  with  Rule  6.67(d)(2).^  In 
implementing  this  new  policy,  the 
Exchange  seeks  to  keep  pace  with  the 
technologies  utilized  on  its  options 
floor. 

The  Exchange  proposes  to  remove  all 
obsolete  references  to  LMM  phones  and 
General'Access  Phones.  These  phones 
were  provided  by  the  Exchange  and 
located  at  various  locations  on  the 
options  floor.  The  Exchange  no  longer 
supports  these  phones,  and  as  such, 
they  are  no  longer  in  operation. 

In  addition,  the  Exchange  proposes  to 
update  Rule  6.2(h)(9),  Telephone 
Records,  in  order  to  increase  the  record 
retention  period  to  three  years.  The 
Exchange  proposes  to  require  that  OTP 
Holders  and  OTP  Firms  retain  said 
records  in  an  accessible  place  for  the  • 
first  two  years.  This  requirement  is 
consistent  with  the  retention  period  of 
Securities  and  Exchange  Commission 
Rule  17a-4.®  The  Rule  will  also  be 
renumbered  as  6.2(h)(5). 

Consistent  with  NYSE  Amex  Rule 
902NY(i)(6),  the  Exchange  further 
proposes  to  add  Rule  6.22(h)(6)  [sicj,® 
Revocation  of  Registration,  which 
establishes  the  Exchange’s  authority  to 
deny,  limit  or  revoke  an  OTP  Holder’s 
permission  to  use  of  any  registered 
telephone  on  the  Trading  Floor. 
Although  an  OTP  Holder  need  only 
register  with  the  Exchange,  prior  to  use, 
any  telephone  to  be  used  on  the  Trading 
Floor,  the  Exchange  retains  the  right  to 

2 Rule  6.67(d)(listates  in  pertinent  part,  “The 
EOC  or  Electronic  Tablet  entry  requirement 
provision  of  subsection  (c)  will  not  apply  to  any 
EOC  or  Electronic  Tablet  system  disruption  or 
malfunction  as  confirmed  by  a  Trading  Official.” 
Rule  6.67(d)(2)  provides  a  procedure  for  reporting 
during  periods  of  system  disruption  of  malfunction. 

®This  proposed  rule  is  modeled  on  NYSE  Amex 
Rule  902(i)(5). 

®The  Exchange  intended  to  refer  to  Rule  6.2(h)(6). 
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deny,  limit,  or  revoke  an  OTP  Holder’s 
permission.  Specifically,  according  to 
the  proposed  rule,  the  Exchange  may 
deny,  limit  or  revoke  registration  of  any 
telephone  whenever  it  determines  that 
use  of  such  device  is  inconsistent  with 
the  public  interest,  the  protection  of 
investors,  or  just  and  equitable 
principles  of  trade,  or  such  device  has 
been  or  is  being  used  to  facilitate  any 
violation  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  or  rules 
thereunder,  or  the  Exchange  rules. 

The  Exchange  also  proposes  to  update 
subsections  (h)(13)  and  (kKi)(13)  of  Rule 
10.12,  Minor  Rule  Plan,  in  order  to 
replace  obsolete  references  to  prior 
Exchange  policy  and  to  add  text 
designed  to  specifically  address 
violations  of  Exchange  Rule  6.2(h)  as 
revised  herein. 

Finally,  the  Exchange  proposes  to 
delete  Rule  11.15  as  it  is  duplicative  of 
proposed  Rule  6.2(h)(1)  which  states: 

No  OTP  Holder,  OTP  Firm,  or 
employee  thereof  may  employ  any 
alternative  communication  device  (other 
than  telephones  as  described  herein)  on 
the  Trading  Floor  without  prior 
approval  of  the  Exchange. 

The  Exchange  also  proposes  to 
remove  the  reference  to  Rule  11.15  in 
Rule  6.1(e). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5),'^  in  particulcur,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities,  to  promote  just  and  equitable 
principles  of  trade,  to  enhance 
competition,  and  to  protect  investors 
and  the  public  interest,  in  that  it 
proposes  to  modernize  and  clarify  rules 
for  the  use  of  telephones  and  other 
communication  devices  on  the  Trading 
Floor. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


‘015U.S.C.  78f(b). 

”  15  U.S.C.  78f(b)(5). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  file  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  ^2  and  Rule  19b-4(f)(6) 

thereunder.i3  . 

The  Exchange  has  requested  the 
Commission  to  waive  the  30-day 
operative  delay  to  the  extent  that  the 
proposal  will  allow  NYSE  Area  to:  (i) 
Modernize  its  rules  regarding 
telephones,  consistent  with  other 
market  centers;  and  (ii)  eliminate  any 
unnecessary  discrepancies  among  ' 
affiliated  markets  governing  the  use  of 
telephones  by  their  respective  market 
participants,  without  delay.  The 
Commission  notes  that  the  proposal  is ' 
closely  based  on  NYSE  Amex  Rule 
902NY(i).^‘*  The  Commission  hereby 
grants  the  Exchange’s  request  and 
believes  that  such  waiver  is  consistent 
with  the  protection’of  investors  and  the 
public  interest.  *5  Accordingly,  the 
Commission  designates  the  proposed 
rule  change  operative  upon  filing  with 
the  Commission. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


« 15  U.S.C.  78s(b)(3KA). 

17  CFR  240.19b— 4(0(6).  In  addition.  Rule  19b- 
4(0(6)(iii)  requires  the  self-regulatory  organization 
to  submit  to  the  Commission  written  notice  of  its 
intent  to  Ole  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  Ove  business  days  prior  to  the  date 
of  Oling  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  has  satisOed  this  requirement. 

See  Securities  Exchange  Act  Release  No.  59939 
(May  19,  2009),  74  FR  25779  (May  29, 2009)  (Notice 
of  Filing  and  Immediate  Effectiveness  of  Proposed 
Rule  Change  and  Amendment  No.  1  Thereto 
Revising  Rules  Governing  the  Use  of  Telephones  on 
the  Options  Trading  Floor). 

’^For  purposes  only  of  waiving  the  30-day 
operative  delay  of  this  proposal,  the  Commission 
has  considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


IV.  Solicitation  of  Comments  ,  .. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2009-109  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2009-109.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
ruIes/sro.shtml)-  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  avanlable  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  wilt  be  posted  without  change: 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-2009-109  and  should  be 
submitted  on  of  before  January  8,  2010. 
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For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Florence  E.  Hannon, 

Deputy  Secretary.  ‘ 

[FR  Doc.  E9-30085  Filed  12-17-09;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-61160;  File  No.  SR-FINRA- 
2009-088] 

Self-Regulatory  Organizations; 

Financial  industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Waiver  and 
Credit  of  Certain  FINR A/Nasdaq  Trade 
Reporting  Facility  and  OTC  Reporting 
Facility  Fees 

December  14,  2009. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  December 
7,  2009,  Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  FINRA.  FINRA  has 
designated  the  proposed  rule  change  as 
“establishing  or  changing  a  due,  fee  or 
other  charge”  under  Section 
19(b)(3)(A)(ii)  of  the  Act^  and  Rule  19b- 
4(f)(2)  thereunder,'*  which  renders  the 
proposal  effective  upon  receipt  of  this 
filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.  • 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

FINRA  is  proposing  to  waive  and 
issue  a  credit  for  fees  that  were  charged 
to  FINRA  members  under  FINRA  Rules 
7620A  and  7710  for  the  submission  of 
“as/of’  trade  reports  to  the  FINRA/ 
Nasdaq  Trade  Reporting  Facility 
(“FINRA/Nasdaq  TRF”)  and  the  OTC 
Reporting  Facility  (“ORF”), 
respectively,  for  eight  days  in  the 
months  of  August  and  September  2009. 
The  proposed  rule  change  does  not 
require  amendments  to  any  FINRA 
rules. 


17  CFR  200.30-3(a){12). 
1 15  U.S.C.  78s(b)(l). 
217CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A)(ii). 
♦  17  CFR  240.19b-4(f)(2). 


n.  Self-Regulatory  Organization’s  - 
Statement  of  the  Purpose  of,  and  . ,,  jr  ^ 

Statutory  Basis  for,  the  Proposed  Rule 
Change  ’ 

In  its  filing  with  the  Commission, 
FINRA  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  FINRA  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ' 

1.  Purpose 

Pursuant  to  FINRA  Rules  7620A  and 
7710,  members  are  charged  fees  for 
trade  reporting  to  the  FINRA/Nasdaq 
TRF  and  ORF,  respectively,  and  the  fee 
for  the  submission  of  late  trade  reports, 
including  “as/of’  reports,  is  higher  than 
the  fee  for  the  submission  of  timely 
trade  reports.  “As/of’  reports  are  reports 
of  trades  that  were  executed  on  a  date 
prior  to  the  date  they  were  reported. 

During  the  months  of  August  and 
September  2009,  various  Automated 
Confirmation  Transaction  Service 
(“ACT”)  technology  issues  impacted 
trade  reporting  to  the  FINRA/Nasdaq 
TRF  and  the  ORF  for  a  period  of  eight 
days:  August  3,  August  4,  August  5, 
August  17,  August  21,  September  16, 
September  25  and  September  28.  Due  to 
the  ACT  technology  issues,  members 
were  unable  to  report  trades  on  trade 
date  and  thus  incurred  higher  than 
normal  reporting  charges  due  to  the 
higher  number  of  “as/of’  reports  that 
they  were  compelled  to  submit. 

Because  the  higher  charges  were  the 
result  of  an  ACT  technology  issue  and 
not  the  fault  of  the  member,  FINRA  is 
proposing  to  waive  the  fees  for  “as/of  ’ 
trade  reports  submitted  on  each  day 
following  the  day  on  which  the  ACT 
technology  issues  occurred. 

Specifically,  FINRA  will  waive  the  “as/ 
of”  report  fees  for  the  following  days  in 
2009:  August  4,  August  5,  August  6, 
August  18,  August  24,  September  17, 
September  28  and  September  29. 
Members  will  be  issued  a  credit  for  the 
“as/of  ’  trade  report  fees  charged  on 
these  dates  on  a  future  invoice.®  FINRA 


3  FINRA  notes  that  a  similar  proposal  to  waive 
and  issue  a  credit  for  certain  cancel  fees  was  the 
subject  of  a  recent  tiling  by  NASDAQ  OMX  PHLX, 
Inc.  See  Securities  Exchange  Act  Release  No.  60853 
(October  21,  2009],  74  FR  55594  (October  28.  2009) 
(Notice  of  Filing  and  Immediate  Effectiveness  of 
File  No.  SR-PHLX-2009-89). 


has  filed  the  proposed  rule  change  for 
immediate  effectiveness.  The  operative 
date  will  be  the  date  of  filing. 

2.  Statutory  Basis 

FINRA  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(5)  of  the  Act,®  which  requires, 
among  other  things,  that  FINRA  rules 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system  that 
FINRA  operates  or  controls.  FINRA 
believes  that  the  proposed  waiver  and 
credit  of  the  “as/oP’  reporting  fees  is  fair 
and  equitable  in  that  it  will  apply 
uniformly  to  all  FINRA  members  that 
submitted  “as/oP’  trade  reports  to  the 
FINRA/Nasdaq  TRF  and  ORF  on  the 
designated  dates. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

FINRA  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act^  and  paragraph 
(f)(2)  of  Rule  19b— 4  thereunder.®  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


« 15  U.S.C.  78o-3(b)(5). 
^15  U.S.C.  78s(b)(3)(A)(ii). 
»17  CFR  240.19b-4{f)(2). 
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Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-FINRA-2009-088  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-FINRA-2009-088.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (htt'p://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  FINRA.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-FrNRA-2009-088  and 
should  be  submitted  bn  or  before 
January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^ 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30086  Filed  12-17-09;  8:45  am] 
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[Release  No.  34-61155;  FHe  No.  SR-MSRB- 
200»-18] 

Self-Regulatory  Organizations; 
Municipal  Securities  Rulemaking 
Board;  Notice  of  Filing  of  Proposed 
Rule  Change  Consisting  of 
Amendments  to  Rule  G-37  (Political 
Contributions  and  Prohibitions  on 
Municipal  Securities  Business)  and 
Rule  (Books  and  Records  To  Be 
Made  by  Brokers,  Dealers  and 
Municipal  Securities  Dealers) 

December  11,  2009. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
4,  2009,  the  Municipal  Securities 
Rulemaking  Board  (“MSRB”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  MSRB.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  the 
Commission  a  proposed  rule  change 
consisting  of  proposed  amendments  to 
Rule  G-37  (political  contributions  and 
prohibitions  on  municipal  securities 
business)  and  Rule  G-8  (books  and 
records  to  be  made  by  brokers,  dealers 
and  municipal  securities  dealers).  The 
MSRB  requested  that  the  proposed  rule 
change  become  effective  on,  and  would 
apply  solely  to  contributions  made  on  or 
after,  the  first  business  Monday  at  least 
five  business  days  after  Commission 
approval. 

The  text  of  the  proposed  rule  change 
is  available  on  the  MSRB’s  Web  site 
[http://www.msrb.org/msrbl/sec.asp),  at 
the  MSRB’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
MSRB  has  prepared  summaries,  set 

<15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 


forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  amendments  to  Rule  G- 
37  would  require  the  public  disclosure 
of  contributions  to  bond  ballot 
campaigns  made  by  dealers,  municipal 
finance  professionals  (“MFPs”),  their 
political  action  committees  (“PACs”) 
and  non-MFP  executive  officers  on 
MSRB  Form  G— 37.  Dealers  would  be 
required  to  report  on  revised  Form  G- 
37  the  official  name  of  each  bond  ballot 
campaign  receiving  contributions 
during  such  calendar  quarter,  the 
jurisdiction  (including  city/county/State 
or  political  subdivision)  by  or  for  which 
municipal  securities,  if  approved, 
would  be  issued,  the  contribution 
amount  made  and  the  category  of 
contributor.  The  proposal  would 
provide  a  de  minimis  exception  from 
the  reporting  of  contributions  on  Form 
G-37  made  by  an  MFP  or  non-MFP 
executive  officer  to  a  bond  ballot 
campaign  for  a  ballot  initiative  with 
respect  to  which  such  person  is  entitled 
to  vote  il  all  contributions  by  such 
person  to  such  bond  ballot  campaign,  in 
total,  do  not  exceed  $250  per  ballot 
initiative.  The  amendments  would 
parallel  the  existing  disclosure 
requirements  for  contributions  to  issuer 
officials  and  State  and  local  political 
parties.'  Such  amendments  would  not. 
however,  provide  for  a  ban  on 
municipal  securities  business  as  a  result 
of  contributions  to  bond  ballot 
campaigns. 

The  proposed  amendments  to  Rule  G- 
8  would  require  dealers  to  create  and 
maintain  records  of  the  non-de  minimis 
contributions  to  bond  ballot  campaigns 
that  would  be  required  to  be  disclosed 
on  Form  G-37  under  the  proposed 
amendments  to  Rule  G-37. 

2.  Statutory  Basis 

The  MSRB  has  adopted  the  proposed 
rule  change  pursuant  to  Section 
15B(b)(2)(C)  of  the  Act,^  which  provides 
that  the  MSRB’s  rules  shall: 

[Ble  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and  open 

» 15  U.S.C.  78o-4(b)(2)(C). 
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market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  MSRB  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act 
because  it  will  protect  investors  and  the 
public  intere’st  and  will  assist  with 
preventing  fraudulent  and  manipulative 
acts  and  practices  by  allowing  the 
public  and  regulators  to  monitor  dealer 
contributions  to  bond  ballot  campaigns, 
thereby  further  reducing  the 
opportunity  for  pay-to-play  practices  in 
the  mimicipal  seciurities  market. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  ftirtherance  of  the 
purposes  of  the  Act  since  it  would  apply 
equally  to  all  dealers. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

On  June  22,  2009,  the  MSRB 
published  a  notice  requesting  comment 
on  draft  amendments  to  Rule  0-37.“* 

The  MSRB  received  comments  from 
seven  commentators.®  Three  of  the 
seven  commentators  were  generally 
supportive  of  the  proposed  change,  with 
certain  exceptions  detailed  below.®  Two 
of  the  seven  commentators  were  against 
the  proposed  change.^  Two  other 
commentators  did  not  express  an 
opinion  regarding  whether  they 
supported  the  proposed  change.® 

General.  Morgan  Stanley  supported 
the  proposed  change  but  requested  that 
the  MSRB  consider  having  bond  ballot 
campaign  contributions  result  in  a  ban 


♦  See  MSRB  Notice  2009-35  (June  22,  2009). 

®  See  letters  from  Robert  J.  Stracks,  Counsel,  BMO 
Capital  Markets  (“BMO”)  to  Leslie  Carey,  dated 
August  7,' 2009;  Robert  K.  Dalton,  Vice  Chairman, 
George  K.  Baum  &  Company  (“Baum”)  to  Leslie  .  - 
Carey,  dated  July  30,  2009,  along  with  supplemental 
letter  from  Kent  J,  Lund,  Executive  Vice-ftesident, 
Chief  Compliance  Officer  to  Leslie  Carey,  dated 
August  7,  2009;  Stratford  Shields,  Managing 
Director,  Morgan  Stanley  (“Morgan  Stanley”)  to 
Leslie  Carey,  dated  July  30,  2009;  Frank  Fairman, 
Managing  Director  and  Rebecca  Lawrence,  Assistant 
General  Counsel,  Piper  Jaffray  (“Piper”)  to  Leslie 
Carey,  dated  August  7,  2009;  Michael  Decker,  Co- 
Chief  Executive  Officer  and  Mike  Nichols,  Co-Chief 
Executive  Officer,  Regional  Bond  Dealers 
Association  (“RBDA”)  to  Leslie  Carey,  dated  August 
7,  2009;  Leslie  Norwood,  Maneiging  Director  and 
Associate  General  Counsel,  Securities  Industry  and 
Financial  Markets  Association  (“SIFMA”)  to  Leslie 
Carey,  dated  August  7,  2009;  and  Kenneth  E. 
Williams,  President,  Chief  Executive  Officer,  Stone 
&  Youngberg  (“Stone  &  Youngberg”)  to  Leslie  Carey 
dated  August  13,  2009. 

®  See  letters  from  Morgan  Stanley,  Piper  and 
SIFMA. 

’’  See  letters  from  Baum  and  RDBA. 

*  See  letters  from  BMO  and  Stone  &  Youngberg. 


on  municipal  securities  business. 

SIFMA  also  supported  the  proposed 
change  and  noted  that  “there  are  no 
uniform  disclosure  methodologies  or 
transparency  vehicles  for  bond  ballot 
measure  campaign  contributions  across 
the  various  State  and  local  jurisdictions 
that  may  have  bond  ballot  measures.” 
SIFMA  further  stated  “the  transparency 
this  rule  change  will  create  would  reap 
benefits  that  outweigh  any  additional 
compliance  burdens  and  costs  for  the 
municipal  securities  dealer 
community.” 

Piper  supported  the  disclosure  of 
contributions  to  bond  election 
campaigns  but  not  those  by  individual 
MFPs  and  executive  officers.  Piper 
noted  it  is  not  aware  that  contributions 
to  bond  ballot  measures  by  individuals 
are  prevalent  and  stated  that  such 
contributions  are  likely  subject  to  State 
and  local  reporting  requirements.  Stone 
&  Youngberg  stated  that  the  proposed 
change  may  seem  a  way  “to  keep  in 
check  the  appearance  of  impropriety  in 
the  municipal  marketplace”  but  that, 
unless  the  MSRB  requires  disclosiues  or 
bans  with  respect  to  all  contributions  of 
time  or  money  that  are  given  by  any 
employee  at  banks  and  dealer  firms  to 
entities  that  issue  municipal  bonds,  the 
rules  will  continue  to  favor  certain 
participants  in  the  municipal  finance 
business.  BMO  stated  that  it  was  not 
sure  of  the  rationale  for  disclosure  of 
dealer  contributions  to  bond  ballot 
campaigns. 

After  reviewing  the  comments,  the 
MSRB  is  filing  the  proposed  rule  change 
to  require  the  public  disclosure  of  dealer 
contributions  to  bond  ballot  campaigns. 
The  MSRB  believes,  as  noted  by  SIFMA, 
that  the  proposed  rule  change  would 
create  a  uniform  disclosure  regime  to 
track  and  make  available  to  public 
scrutiny  bond  ballot  campaign 
contributions  by  dealers  in  the 
municipal  securities  market,  thereby 
increasing  available  information  to 
municipal  securities  market  participants 
and  the  general  public.  The  MSRB  does 
not  believe  that  a  ban  on  municipal 
securities  business  as  a  result  of  a 
contribution  to  a  bond  ballot  campaign 
is  warranted  at  this  time  but  notes  that 
the  disclosures  provided  for  under  the 
proposed  rule  change  will  assist  in 
determining,  in  the  future,  whether  it 
would  be  appropriate  to  consider 
further  action  in  this  area. 

The  MSRB  does  not  agree  with  Piper’s 
comments  that  the  proposed  rule  change 
should  not  require  the  disclosure  of 
contributions  by  individual  MFPs  and 
executive  officers  since  the  MSRB  does 
not  believe  that  a  satisfactory  basis  for 
providing  different  disclosure 
requirements  for  bond  ballot 


contributions  as  compared  to  other 
political  contrihutions  or  pa)mients  as  is 
currently  required  under  Rule  G-37  has 
been  established.  The  MSRB  notes  that 
patterns  and  practices  observed  through 
the  disclosures  that  would  be  required 
under  the  proposed  rule  change  could 
serve  as  a  basis  for  making  such 
differentiation  in  connection  with  any 
further  regulatory  action  in  this  area  in 
the  future,  if  appropriate. 

In-Kind  Contributions.  SIFMA  stated 
that  the  use  of  in-house  resources 
should  not  be  reported  because  the 
valuation  of  such  services  may  be 
difficult  to  ascertain.  BMO  also  noted 
that,  if  the  proposed  amendments  are 
approved,  they  “should  either  only 
require  reporting  of  cash  contributions 
or  require  much  more  general 
information  as  to  in-kind  services  as 
opposed  to  cash  contributions”  because 
the  requirement  to  value  and  report  in- 
kind  contributions  is  “firaught  with 
impossible  practical  difficulties.”  The 
RBDA  similarly  stated,  “it  would  be 
extraordinarily  difficult  in  many  cases 
for  dealers  to  segregate  in-kind  services 
for  bond  ballot  campaigns  from  other 
services  provided  in  the  context  of 
underwriting  bond  issues  and  to  value 
those  services  accurately.”  Baum 
requested  that  in-kind  services  be 
treated  differently  from  cash 
contributions  because  “measurement  of 
in-kind  contributions  may  represent  a 
real  challenge  *  *  *.” 

The  existing  definition  of  contribution 
in  Rule  G-37  is  not  limited  to  cash 
payments  and  generally  would  cover 
anjfthing  of  value,  including  in-kind 
contributions.®  The  MSRB  has 
determined  not  to  amend  the  term 
contribution  and  dealers  would  be 
required  to  report  such  contributions  to 
bond  ballot  campaigns  just  as  they  are 
currently  required  to  report  such  non¬ 
cash  contributions  under  Rule  G— 37 
with  respect  to  political  contributions  to 
issuer  officials.^®  The  MSRB  believes 


^Contribution  is  defined  in  Rule  G-37(g)  as  any 
gift,  subscription,  loan,  advance,  or  deposit  of 
money  or  anything  of  value  made:  (A)  For  the 
purpose  of  influencing  any  election  for  Federal, 
State  or  local  office;  (B)  for  payment  of  debt 
incurred  in  connection  with  any  such  election;  or 
(G)  for  transition  or  inaugural  expenses  incurred  hy 
the  successful  candidate  for  State  or  local  office. 

’“The  MSRB  has  previously  provided  guidance 
regarding  the  treatment  of  contrihutions  as  the  use 
of  dealer  resources  or  the  incurrence  of  expen.ses  by 
dealers  in  connection  with  a  political  campaign. 

The  MSRB  has  made  clear  that  Rule  G-37  does  not 
prohibit  or  limit  individuals  from  providing 
volunteer  services  in  support  of  an  issuer  official  so 
long  as  dealer  resources  were  not  used,  and  has  also 
noted  that  certain  incidental  expenses  incurred  by 
such  individual  would  generally  not  be  treated  as 
a  contribution.  See  Rule  G-37  Question  and 
Answers  11.18  (May  24,  1994)  and  11.19  (August  18, 
1994).  These  principles  would  apply  equally  to 
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the  public  disclosure  of  such 
contributions,  including  cash  and  in- 
kind  services,  will  allow  public  scrutiny 
of  such  contributions  and  the  potential 
connection  between  such  contributions 
and  the  awarding  of  municipal  - 
securities  business. 

Constitutionality.  Baum  and  the 
RBDA  did  not  support  the  proposed 
change  that  would  require  disclosure  of 
bond  ballot  campaign  contributions  and 
noted  that  such  contributions  do  not 
have  an  element  of  pay-to-play  that  may 
exist  for  contributions  to  campaigns  for 
political  office  because,  for  bond  ballot 
measures,  no  individual  politician 
benefits  directly  from  the  outcome  of  a 
bond  ballot  election.  They  also  asserted 
that  bond  ballot  campaign  contributions 
are  subject  to  strict  scrutiny  for  possible 
violations  of  the  First  Amendment, 
citing  Dallman  et  al.  v.  Flitter  et  al.^^ 

DaJJman  concerned  the 
constitutionality  of  an  amendment  to 
Colorado’s  constitution,  passed  by  voter 
election  in  Colorado  in  November  2008, 
which  prohibits  contributions  to 
promote  or  influence  a  bond  ballot  issue 
election  by  a  person  wishing  to  qualify 
for  a  sole  source  government  contract 
relating  to  the  ballot  issue.  Plaintiffs 
claimed  that  the  amendment  violated 
their  First  Amendment  rights  to  free 
speech  and  association.  The  court  stated 
that,  “the  part  of  Amendment  54  that 
bans  those  subject  to  it  from 
contributing  to  ballot  measure 
campaigns  is  subject  to  strict  scrutiny.  A 
vote  for  or  against  a  ballot  measure  is  an 
exercise  of  free  speech,  and  an 
economic  contribution  to  a  committee 
designed  to  support  or  oppose  a  ballot 
measure  is  similarly  of  constitutional 
magnitude.”  ^2  The  court  then 
determined  that  the  amendment  to 
prohibit  bond  ballot  measure 
contributions  was  not  narrowly  tailored 
to  advance  a  compelling  state  interest 
and  was  unconstitutional. 

The  MSRB  believes  that  the 
requirement  to  provide  public 
disclosure  of  contributions  to  bond 
ballot  campaigns  does  not  hamper  or 
interfere  with  an  individual’s  ability  to 
be  involved  with  and/or  support  issues 
related  to  bond  ballot  campaigns.  The 
MSRB  does  not  believe  the  proposed 
rule  change  will  impinge  upon  the  First 
Amendment  rights  of  individuals  and/or 
firms  that  will  be  responsible  for 


individuals  providing  volunteer  services  in 
connection  with  a  bond  ballot  campaign. 

Findings  of  Fact,  Conclusions  of  Law  and  Order 
Entering  Preliminary  Injunction  issued  in  Dallman 
et  al.  V.  William  Ritter  and  Rich  L.  Gonzales  and 
Daniel  Ritchie  et  al.  v.  Bill  Ritter  and  Rich  Gonzales 
(Case  No.  09CV1188  consolidated  with  09CV1200); 
(D.  Colo.  2009)  [hereinafter  Dallman]. 

Dallman,  p.  19. 


providing  disclosure  of  bond  ballot 
measure  contributions  because  the 
proposed  rule  change  would  only 
require  disclosure  and  would  not 
prohibit  contributions,  as  was  at  issue  in 
Dallman.  Disclosure  obligations  do  not 
present  the  same  constitutional  issues  as 
do  direct  or  indirect  prohibitions  or 
limitations  on  contributions. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 
.Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml)‘,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-MSRB-2009-18  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  l^xchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-MSRB-2009-18.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 


**In  Blount  v.  Securities  and  Exchange 
Commission,  61  F.3d  938,  948  (DC  Cir.  1995),  the 
District  Court  determined  that  existing  Rule  G-37 
advanced  a  compelling  governmental  interest  to 
protect  investors  that  did  not  abridge  First 
Amendment  rights  and  stated  that  “municipal 
finance  professionals  are  not  in  any  way  restricted 
from  engaging  in  the  vast  majority  of  political 
activities,  including  making  direct  expenditures  for 
the  expression  of  their  views.” 


post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &x)m-  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSRB.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-MSRB-2009-18  and  should 
be  submitted  on  or  before  January  8, 
2010. 

For  the  Commission,  by  the  Division' of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’^ 

Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E9-30084  Filed  12-17-09;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61145;  File  No.  SR-NYSE- 
2009-120] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Fiiing  of  Proposed  Rule  Change 
Relating  to  Changes  in  NYSE  Reaitime 
Reference  Prices  Service 

December  10,  2009. 

Pursuant  to  Section-  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
27,  2009,  the  New  York  Stock  Exchange 
LLC  (“NYSE”  or  “Exchange”),  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 


'♦.I?  CFR  200.30-3(a)(t2). 
’  15  U.S.C.  78s(b)(l). 

2  15  U.S.C.  78a. 

2 17  CFR  240.19b-4. 
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The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYSE  proposes  (1)  To  add  data 
elements  to  its  “NYSE  Realtime 
Reference  Prices”  service,  (2)  to  reduce 
the  fixed  monthly  fee  that  applies  to 
that  service  and  (3)  to  add  a  usage-based 
fee  alternative  for  that  service.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Exchange,  the  Commission’s 
Public  Reference  Room,  and  http:// 
www.nyse.com. 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  tbe  proposed  rule  change 
and  discussed  any  comments  it  received 
oh  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries. 
Set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  File  No.  SR-NYSE-2009-42  (the 
“NYSE  Realtime  Reference  Prices 
Filing”),^  the  Exchange  established  a 
fixed  monthly  fee  for  its  NYSE-only 
market  data  service  that  allows  a  vendor 
to  redistribute  on  a  real-time  basis  last 
sale  prices  of  transactions  that  take 
place  on  the  Exchange.  The  NYSE 
Realtime  Reference  Prices  service 
provides  a  low-cost  service  that  makes 
real-time  prices  widely  available  to 
many  millions  of  casual  investors, 
provides  vendors  with  a  real-time 
substitute  for  delayed  prices,  and 
relieves  vendors  of  all  administrative 
burdens. 

Tbe  service  allows  Internet  service 
providers,  traditional  market  data 
vendors,  and  others  (“NYSE-Only 
Vendors”)  to  make  available  NYSE 
Realtime  Reference  Prices  on  a  real-time 


^  See  Securities  Exchange  Act  Release  No.  34- 
60004  (May  29,  2009),  74  FR  26905  (June  4,  2009) 
(File  No.  SR-NYSE-2009— 42)  (the  “Approval 
Order”). 


basis.®  NYSE  Realtime  Reference  Prices 
information  includes  last  sale  prices  for 
all  securities  that  are  traded  on  the 
Exchange. 

The  Exchange  proposes  to  make  the 
following  changes  to  the  service  and  its 
fees: 

a.  Data  Elements 

Currently,  the  NYSE  Realtime 
Reference  Price  Service  includes  only 
prices.  It  does  not  include  the  size  of 
each  trade  and  does  not  include  bid/ 
asked  quotations.  For  each  security,  the 
Exchange  is  proposing  to  add  the 
following.data  elements  to  the  service: 

•  High  price. 

•  Low  price. 

•  Cumulative  volume. 

The  Exchange  anticipates  that  it  will 
update  these  data  elements  every 
second,  though  initially  it  will  update 
them  once  per  minute.  A  security’s  high 
(low)  price  will  reflect  the  highest 
(lowest)  price  at  which  the  security  has 
traded  on  the  Exchange  during  the 
trading  session  through  the  point  in 
time  at  which  it  is  disseminated. 

Further,  the  cumulative  volume  will 
reflect  a  security’s  aggregate  volume 
during  a  trading  session  through  the 
point  in  time  at  which  it  is  last 
disseminated.  The  Exchange  believes 
that  adding  these  data  elements  will 
make  the  product  more  attractive  to  the 
customers  of  NYSE-Only  Vendors. 

b.  Reduction  in  the  Fixed  Monthly  Fee 

The  NYSE  Realtime  Reference  Price 
service  features  a  flat,  fixed  monthly 
vendor  fee  of  $70,000  and  no  user-based 
fees.  For  that  fee,  the  NYSE-Only 
Vendor  may  provide  unlimited  NYSE 
Realtime  Reference  Prices  to  an 
unlimited  number  of  the  NYSE-Only 
Vendor’s  subscribers  and  customers 
without  having  to  differentiate  between 
professional  subscribers  and 
nonprofessional  subscribers,  without 
having  to  account  for  the  extent  of 
access  to  the  data,  and  wjthout  having 
to  report  the  number  of  users, 

The  Exchange  has  now  had 
experience  with  the  product  and  has 
received  feedback  from  its  customers. 

As  a  result  of  the  comments  of  the  - 
Exchange’s  customers,  the  response  to 
the  product  from  the  vendors  most 
likely  to  subscribe  to  the  product,  and 
the  past  year’s  market  corrections,  the 
Exchange  is  now  proposing  to  reduce 
the  fixed  monthly  fee  to  $60,000;  In 
addition,  in  combination  with  the 
proposed  usage-based  fee  and  the 
proposed  addition  of  new  data  elements 


®The  Exchange  notes  that  it  makes  the  NYSE 
Realtime  Reference  Prices  available  to  vendors  no 
earlier  than  it  makes  those  prices  available  to  the 
processor  under  the  CTA  Plan. 


to  the  product,  the  Exchange  hopes  that 
the  fee  reduction  will  allow  the 
Exchange  to  broaden  the  universe  of 
vendors  that  will  find  the  product 
appropriate  for  their  business  models. 

The  Exchange  believes  that  the 
proposed  reduced  fee  will  enable 
Internet  service  providers  and 
traditional  vendors  that  have  large 
numbers  of  casual  investors  as 
subscribers  and  customers  to  contribute 
to  the  Exchange’s  operating  costs  in  a 
manner  that  is  appropriate  for  their 
means  of  distribution.  The  Exchange 
further  believes  that  the  proposed 
reduction  in  the  fixed  monthly  fee  for 
the  NYSE  Realtime  Reference  Prices 
service  will  make  the  product  more 
attractive  to  vendors.  An  increase  in  the 
number  of  vendors  that  determine  to 
provide  free  access  to  NYSE  Realtime 
Reference  prices  to  their  Internet  users 
would  benefit  the  investment 
community.  The  fee  reduction  will  also 
respond  to  the  price  competition 
provided  by  alternative  exchanges, 

ECNs  and  the  market  for  delayed  data. 

In  addition,  it  will  better  reflect  tbe 
perceived  value  of  the  NYSE  product 
and  provide  a  niore  equitable  allocation 
of  the  Exchange’s  overall  costs  to  users 
of  its  facilities. 

c.  Usage-Based  Fee 

The  Exchange  proposes  to  establish  as 
an  alternative  to  the  fixed  monthly  fee 
a  fee  of  $.004  for  each  real-time 
reference  price  that  a  NYSE-Only 
Vendor  disseminates  to  its  customers. 
The  Exchange  proposes  to  limit  a  NYSE- 
Only  Vendor’s  exposure  under  this 
alternative  fee  by  setting  $60,000,  the  ' 
same  amount  as  the  proposed  fixed 
monthly  rate,  as  the  maximum  fee  that 
an  NYSE-Only  Vendor  would  have  to 
pay  for  real-time  reference  prices  that  it 
disseminates  in  any  calendar  month 
pursuant  to  the  per-query  fee. 

In  order  to  take  advantage  of  the  per- 
query  fee,  a  NYSE-Only  Vendor  must 
document  in  its  Exhibit  A  that  it  has  the 
ability  to  measure  accurately  the 
number  of  queries  and  must  have  the 
ability  to  report  aggregate  query 
quantities  on  a  monthly  basis. 

The  Exchange  will  impose  the  per- 
query  fee  only  on  the  dissemination  of 
real-time  reference  prices.  NYSE-Only 
Vendors  may  provide  delayed  data 
services  in  the  same  manner  as  they  do 
today. 

The  per-query  charge  is  imposed  on 
NYSE-Only  Vendors,  not  end-users,  and 
is  payable  on  a  monthly  basis.  Because 
it  represents  a  new  and  additional 
alternative  to  the  monthly  fixed  fee, 
NYSE-Only  Vendors  may  elect  to 
disseminate  NYSE  Realtime  Reference 
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Prices  pursuant  to  the  per-query  fee 
rather  than  the  fixed  monthly  fee. 

d.Justification  of  Fees 

The  NYSE  Realtime  Reference  Prices 
service  enables  Internet  service 
providers  and  traditional  vendors  that 
have  large  numbers  of  casual  investors 
as  subscribers  and  customers  to 
contribute  to  the  Exchange’s  operating 
costs  in  a  manner  that  is  appropriate  for 
their  means  of  distribution.  Reducing 
the  flat  monthly  fee  and  adding  a  per- 
query  payment  option  will  reduce  the 
costs  of  the  service  to  those  Internet 
service  providers  and  traditional 
vendors.  For  the  reasons  explained 
above,  the  Exchange  believes  that  this 
will  enable  NYSE  Realtime  Reference 
Prices  vendors  to  make  a  more 
appropriate  contribution  to  the 
Exchange’s  operating  costs. 

In  re-setting  the  level  of  the  NYSE 
Realtime  Reference  Prices  flat  monthly^ 
fee  and  in  establishing  the  per-query  fee, 
the  Exchemge  took  into  consideration 
several  factors,  including: 

(1)  The  fees  that  Nasdaq  and  NYSE 
Area  are  charging  for  similar  services 
and  that  NYSE  Amex  has  proposed  to 
charge; 

(2)  Consultation  with  some  of  the 
entities  that  currently  receive  the 
service  or  that  the  Exchange  anticipates 
may  commence  to  take  advaiitage  of  the 
service; 

(3)  The  contribution  of  market  data 
revenues  that  the  Exchange  believes  is 
appropriate  for  entities  that  are  most 
likely  to  take  advantage  of  the  proposed 
service: 

(4)  The  contribution  that  revenues 
accruing  from  the  proposed  fees  will 
make  to  meet  the  overall  costs  of  the 
Exchange’s  operations: 

(5)  The  savings  in  administrative  and 
reporting  costs  that  the  NYSE  Realtime 
Reference  Prices  service  will  provide  to 
NYSE-Only  Vendors;  and 

(6)  The  fact  that  the  proposed  fees 
provide  even  more  attractive 
alternatives  to  existing  fees  under  the 
CTA  Plan  than  the  emrent  fiat  fee, 
alternatives  that  vendors  will  purchase 
only  if  they  determine  that  the 
perceived  benefits  outweigh  the  cost. 

The  Exchange  believes  that  the  levels 
of  the  fixed  monthly  fee  and  the  per- 
query  fee  are  consistent  with  the 
approach  set  forth  in  the  order  by  which 
the  Commission  approved  ArcaBook 
fees  for  NYSE  Area.®  In  the  ArcaBook 
Approval  Order,  the  Commission  stated 
that  “when  possible,  reliance  on 
competitive  forces  is  the  most 


®  See  Release  [sic)  No.  59039  (December  2,  2008), 
73  FR  74770  (December  9,  2008)  (SR-NYSEArca- 
2006-21)  (the  “ArcaBoolc  Approval  Order”). 


appropriate  and  effective  means  to 
assess  whether  the  terms  for  the 
distribution  of  non-core  data  are 
equitable,  fair  and  reasonable,  and  not 
unreasonably  discriminatory.”  ^  It  noted 
that  if  significant  competitive  forces 
apply  to  a  proposal,  the  Commission 
will  approve  it  unless  a  substantial 
countervailing  basis  exists. 

NYSE  Realtime  Reference  Prices 
constitute  “non-core  data.”  The 
Exchange  does  not  require  a  central 
processor  to  consolidate  and  distribute 
the  product  to  the  public  pursuant  to 
joint-SRO  plans.  Rather,  the  Exchange 
distributes  the  product  voluntarily. 

In  the  case  of  NYSE  Realtime 
Reference  Prices,  both  of  the  two  types 
of  competitive  forces  that  the 
Commission  described  in  the  ArcaBook 
Approval  Order  are  present:  The 
Exchange  has  a  compelling  need  to  ' 
attract  order  flow  and  the  product 
competes  with  a  number  of  alternative 
products. 

The  Exchange  must  compete 
vigorously  for  order  flow  to  maintain  its 
share  of  trading  volume.  This  requires 
the  Exchange  to  act  reasonably  in  setting 
market  data  fees  for  non-core  products 
such  as  NYSE  Realtime  Reference 
Prices.  The  Exchange  hopes  that  NYSE 
Realtime  Reference  Prices’ will  enable 
vendors  to  distribute  NYSE  last  sale 
price  data  widely  among  investors,  and 
thereby  provide  a  means  for  promoting 
the  Exchange’s  visibility  in  the 
marketplace. 

In  adnition  to  the  need  to  attract  order 
flow,  the  availability  of  alternatives  to 
NYSE  Realtime  Reference  Prices 
significantly  constrain  the  prices  at 
which  the  Exchange  can  market  NYSE 
Realtime  Reference  Prices.  All  national 
securities  exchanges,  the  several  Trade 
Reporting  Facilities  of  FINRA,  and  ECNs 
that  produce  proprietary  data,  as  well  as 
the  core  data  feed,  are  all  sources  of 
competition  for  NYSE  Realtime 
Reference  Prices.  Currently,  NYSE  Area 
and  Nasdaq  offer  similar  services.  (In 
addition,  the  Exchange  anticipates  that 
NYSE  Amex  will  soon  file  for  approval 
of  a  counterpart  product.) 

The  information  available  in  NYSE 
Realtime  Reference  is  iiicluded  in  the 
CTA  core  data  feed,  which  also  includes 
the  size  of  trades,  as  well  as  last  sale 
information  from  other  markets.  Even 
though  NYSE  Realtime  Reference  Prices 
omits  size  and  provides  prices  that  are 
not  consolidated  with  those  of  other 
markets,  investors  may  select  it  as  a  less 
expensive  alternative  to  the  CTA  Plan’s 
consolidated  last  sale  price  services  for 
certain  purposes.  (Rule  603(c)  of 
Regulation  NMS  requires  vendors  to 


7/d.,at  74771. 


make  the  core  data  feeds  available  to 
customers  when  trading  and  order¬ 
routing  decisions  can  be  implemented.) 

e.  Amendment  to  Exhibit  C 

In  providing  NYSE  Realtime 
Reference  Prices,  the  Exchange 
supplements  the  standard  Network  A 
Vendor  Form  with  an  Exhibit  C  that 
provides  certain  terms  and  conditions 
that  are  unique  to  the  NYSE  Realtime 
Reference  Prices  service,  such  as  the 
replacement  of  end-user  agreements 
with  a  hyperlink  to  a  notice  and  a 
labeling  requirement.  One  of  those 
supplemental  conditions  provides  that 
the  NYSE-Only  Vendor  will  only 
distribute  last  sale  prices  as  part  of  the 
service.  Because  this  filing  proposes  to 
expand  the  permissible  universe  of  data 
elements  that  a  NYSE-Only  Vendor  may 
disseminate,  the  Exchange  proposes  to 
amend  the  Exhibit  C.  The  proposed 
revised  version  of  Exhibit  C  is  attached 
to  the  pcoposed  rule  change  as  Exhibit 
4  and  Exhibit  5.  Exhibit  4  is  marked  to 
show  the  proposed  changes  to  the 
current  version  of  Exhibit  C.  Exhibit  5  is 
a  clean,  unmarked  version. 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  “Act”)  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4l  ®  that  an  exchange 
have  rules  that  provide  fpr  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities  and  the 
requirements  under  Section  6(b)(5)  ® 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  not  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

The  proposed  rule  change  would 
benefit  investors  by  facilitating  their 
prompt  access  to  widespread,  free,  real¬ 
time  pricing  information  contained  in 
the  NYSE  Realtime  Reference. Prices 
service.  In  addition,  the  Exchange 
believes  (1)  that  the  proposed  fee 
reduction  would  allow  entities  that 
provide  market  data  to  large  numbers  of 
investors  to  make  an  appropriate 
contribution  towards  meeting  the 
overall  costs  of  the  Exchange’s 
operations  and  (2)  that  the  proposed 
per-query  fee  would  provide  pricing 
flexibility  to  entities  that  determine  to 
provide  the  NYSE  Realtime  Reference 
Prices  service. 


“15U.S.C.  78f(b)(4). 
9  15  U.S.C.  78f(b)(5). 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NYSE  Realtime  Reference  Prices 
proposes  to  reduce  an  existing  fee  of  the 
Exchange  (the  flat  monthly  fee)  and  to 
provide  an  alternative  (the  per-query 
fee)  to  the  existing  fee.  It  would  not 
raise  or  rescind  any  existing  fees.  It 
amounts  to  a  competitive  response  to 
the  products  that  Nasdaq  and  NYSE 
Area  make  available  and  that  NYSE 
Amex  has  proposed  to  make  available. 
For  those  reasons,  the  Exchange  does 
not  believe  that  the  proposed  rule 
change  will  result  in  any  burden  on' 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason^  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  -  * 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-NYSE-2009-120  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comnients  in  triplicate 
to  Elizabefii  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 


All  submissions  should  refer  to  File 
Number  SR-NYSE-2009-120.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with,  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2009-120  and  should  be  submitted  on 
or  before  January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30080  Filed  12-17-09;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61143;  File  No.  SR- 
NYSEArca-2009-108] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Fiiing  of  Proposed 
Rule  Change  Modifying  the  NYSE  Area 
Realtime  Reference  Prices  Service 

December  10,  2009. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b— 4  thereunder, ^ 
notice  is  hereby  given  that  on  December 
1,  2009,  NYSE  Area,  Inc.  (“NYSE  Area” 
or  “Exchange”),  filed  with  the  Securities 
and  Exchange  Commission 


'*>  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a. 

2  17CFR240.19b-4.  , 


“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been' 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s  * 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NYS'E  Area  proposes  (1)  to  add  data 
elements  to  its  “NYSE  Area  Realtime 
Reference  Prices”  service  and  (2)  to  add 
a  usage-based  fee  alternative  for  that 
service.  The  text  of  the  proposed  rule 
change  is  available  at  the  Exchange,  the 
Commission’s  Public  Reference  Room, 
and  http://www.nyse.com  at  the 
Exchange’s  principal  office  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  File  No.  SR-NYSEArca-2009-32 
(the  “NYSE  Area  Realtime  Reference 
Prices  Filing”)r‘*  the  Exchange 
established  a  fixed  monthly  fee  for  its 
NYSE  Area-only  market  data  service 
that  allows  a  vendor  to  redistribute  on 
a  real-time  basis  last  sale  prices  of 
transactions  that  take  place  on  the 
Exchange.  The  NYSE  Area  Realtime 
Reference  Prices  servicejjrovides  a  low- 
cost  service  that  makes  real-time  prices 
widely  available  to  many  millions  of 
casual  investors,  provides  vendors  with 
a  real-time  substitute  for  delayed  prices, 
and  relieves  vendors  of  all 
administrative  burdens. 

The  service  allows  internet  service 
providers,  traditional  market  data 
vendors,  and  others  (“NYSE  Area-Only 
Vendors”)  to  make  available  NYSE  Area 


♦  See  Securities  Exchange  Act  Release  No.  34- 
60002  (May  29.  2009),  74  FR  26901  (June  4,  2009) 
(File  No.  SR-NYSEArca-2009-32)  (the  “Approval 
Order”). 
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Realtime  Reference  Prices  on  a  real-time 
basis.5  NYSE  Area  Resdtime  Reference 
Prices  information  includes  last  sale 
prices  for  all  securities  that  are  traded 
on  the  Exchange. 

The  Exchange  proposes  to  make  the 
following  changes  to  the  service  and  its 
fees: 

a.  Data  Elements 

Currently,  the  NYSE  Area  Realtime 
Reference  Price  service  includes  only 
prices.  It  does  not  include  the  size  of 
each  trade  and  does  not  include  hid/ask 
quotations.  For  each  security,  the 
Exchange  is  proposing  to  add  the 
following  data  elements  to  the  service: 

•  High  price 

•  Low  price 

•  Cumulative  volume 

The  Exchange  anticipates  that  it  will 

•  update  these  data  elements  every 
second,  though  initially  it  will  update 
them  once  per  minute.  A  security’s  high 
(low)  price  will  reflect  the  highest 
(lowest)  price  at  which  the  security  has 
traded  on  the  Exchange  during  the 
trading  session  through  the  point  in 
time  at  which  it  is  disseminated. 

Further,  the  cumulative  volume  will 
reflect  a  security’s  aggregate  volume 
during  a  trading  session  through  the 
point  in  time  at  which  it  is  last 
disseminated.  The  Exchange  believes 
that  adding  these  data  elements  will 
make  the  product  more  attractive  to  the 
customers  of  NYSE  Area-Only  Vendors. 

b.  Usage-Based  Fee 

The  NYSE  Area  Realtime  Reference 
Price  service  features  a  flat,  fixed 
monthly  vendor  fee  of  $30,000  and  no 

•  user-based  fees.  For  that  fee,  the  NYSE 
Area-Only  Vendor  may  provide 
unlimited  NYSE  Area  Realtime 
Reference  Prices  to  an  unlimited 
number  of  the  NYSE  Area-Only 
Vendor’s  suhscrihers  and  cus.tomers 
without  having  to  differentiate  between 
professional  subscribers  and 
nonprofessional  subscribers,  without 
having  to  account  for  the  extent  of 
access  to  the  data,  and  without  having 
to  report  the  number  of  users. 

The  Exchange  proposes  to  establish  as 
an  alternatfve  to  the  fixed  monthly  fee 
a  fee  of  $.004  for  each  real-time 
reference  price  that  a  NYSE  Area-Only 
Vendor  disseminates  to  its  customers. 
The 'Exchange  proposes  to  limit  a  NYSE 
Area-Only  Vendor’s  exposure  under  this 
alternative  fee  by  setting  $30,000,  the 
same  amount  aS  the  fixed  monthly  rate, 
as  the  maximum  fee  that  an  NYSE  Arca- 


®The  Exchange  notes  that  it  makes  the  NYSE 
Realtime  Reference  Prices  available  to  vendors  no 
earlier  than  it  makes  those  prices  available  to  the 
processor  under  the  CTA  Plan. 


Only  Vendor  would  have  to  pay  for  real¬ 
time  reference  prices  that  it 
disseminates  in  any  calendar  month 
pursuant  to  the  per-query  fee. 

In  order  to  take  advantage  of  the  per- 
query  fee,  a  NYSE  Area-Only  Vendor 
must  document  in  its  Exhibit  A  that  it 
has  the  ability  to  measure  accurately  the 
number  of  queries  and  must  have  the 
ability  to  report  aggregate  query 
quantities  on  a  monthly  basis. 

The  Exchange  will  impose  the  per- 
query  fee  only  on  the  dissemination  of 
real-time  reference  prices.  NYSE  Area- 
Only  Vendors  may  provide  delayed  data 
services  in  the  same  manner  as  they  do 
today. 

The  per-query  charge  is  imposed  on 
NYSE  Area-Only  Vendors,  not  end- 
users,  and  is  payable  on  a  monthly 
basis.  Because  it  represents  a  new  and 
additional  alternative  to  the  monthly, 
fixed  fee,  NYSE  Area-Only  Vendors  may 
elect  to  disseminate  NYSE  Area 
Realtime  Reference  Prices  pursuant  to 
the  per-query  fee  rather  than  the  fixed 
monthly  fee. 

c.  Justification  of  Fee 

'  The  NYSE  Area  Realtime  Reference 
Prices  service  enables  internet  service 
providers  and  traditional  vendors  that 
have  large  numbers  of  casual  investors 
as  subscribers  and  customers  to 
contribute  to  the  Exchange’s  operating 
costs  in  a  manner  that  is  appropriate  for 
their  means  of  distribution.  Adding  a 
per-query  payment  option  will  reduce 
the  costs  of  the  service  to  some  of  those 
internet  service  providers  and 
traditional  vendors.  For  the  reasons 
explained  above,  the  Exchange  believe's 
that  this  will  enable  NYSE  Area 
Realtime  Reference  Prices  vendors  to 
make  a  more  appropriate  contribution  to 
the  Exchange’s  operating  costs. 

In  establishing  the  per-query  fee,  the 
Exchange  took  into  consideration 
several  factors,  including: 

(1)  The  fees  that  Nasdaq  and  NYSE 
are  charging  for  similar  services  and  that 
NYSE  Amex  has  proposed  to  charge; 

(2)  Consultation  with  some  of  the 
entities  that  currently  receive  the 
service  or  that  the  Exchange  anticipates 
may  commence  to  take  advantage  of  the 
service; 

(3)  The  contribution  of  market  data 
revenues  that  the  Excliange  believes  is 
appropriate  for  entities  that  are  most 
likely  to  take  advantage  of  the  proposed 
service;  ♦ 

(4)  The  contribution  that  revenues 
accruing  firom  the  proposed  fees  will 
make  to  meet  the  overall  costs  of  the 
Exchange’s  operations; 

(5)  The  savings  in  administrative  and 
reporting  costs, that  the  NYSE  Area 
Realtime  Reference  Prices  service  will 


provide  to  NYSE  Area-Only  Vendors; 
and 

(6)  The  fact  that  the  proposed  fee 
would  provide  an  attractive  alternative 
to  existing  fees  under  the  CTA  Plan  and 
to  NYSE  Area’s  monthly  flat  fee,  an 
alternative  that  vendors  will  purchase 
only  if  they  determine  that  the 
perceived  benefits  outweigh  the  cost. 

The  Exchange  believes  that  the  level 
of  the  per-query  fee  is  consistent  with 
the  approach  set  forth  in  the  order  by 
which  the  Commission  approved 
ArcaBook  fees  for  NYSE  Area.®  In  the 
ArcaBook  Approval  Order,  the 
Commission  stated  that  “when  possible, 
reliance  on  cqmpetitive  forces  is  the 
most  appropriate  and  effective  means  to 
assess  whether  the  terms  for  the 
distribution  of  non-core  data  are  * 
equitable,  fair  and  reasonable,  and  not 
unreasonably  discriminatory.”  ^  It  noted 
that  if  significant  competitive  forces 
apply  to  a  proposal,  the  Commission 
will  approve  it  unless  a  substantial 
countervailing  basis  exists. 

NYSE  .^ca  Realtime  Reference  Prices 
constitute  “non-core  data.”  The 
Exchange  does  not  require  a  central 
processor  to  consolidate  and  distribute 
the  product  to  the  public  pursuant  to 
joint-SRO  plans.  Rather,  the  Exchange 
distributes  the  product  voluntarily. 

In  the  case  of  NYSE  Area  Realtitae 
Reference  Prices,  both  of  the  two  types 
of  competitive  forces  that  the 
Commission  described  in  the  ArcaBook 
Approval  Order  are  present:  The 
Exchange  has  a  compelling  need  to 
attract  order  flow  and  the  product 
competes  with  a  number  of  alternative 
products. 

The  Exchange  must  compete 
vigorously  for  order  flow  to  maintain  its 
share  of  trading  volume.  This  requires 
the  Exchange  to  act  reasonably  in  setting 
market  data  fees  for  non-core  products 
such  as  NYSE  Area  Realtime  Reference 
Prices.  The  Exchange  hopes  that  NYSE 
Area  Realtime  Reference  Prices  will 
enable  vendors  to  distribute  NYSE  Area 
last  sale  price  data  widely  among 
investors,  and  thereby  provide  a  means 
for  promoting  the  Exchange’s  visibility 
in  the  marketplace. 

In  addition  to  the  need  to  attract  order 
flow,  the  availability  of  alternatives  to 
NYSE  Area  Realtime  Reference  Prices 
significantly  constrain  the  prices  at 
which  the  Exchange  can  market  NYSE 
Area  Realtime  Reference  Prices.  All 
national  securities  exchanges,  the 
several  Trade  Reporting  Facilities  of 
FINRA,  and  ECNs  that  produce 


‘‘See  Release  [sic]  No.  59039  (December  2.  2008), 
73  FR  74770  (December  9.  2008)  (SR-NYSEArca- 
2006-21)  (the  "ArcaBook  Approval  Order”). 

^/d.  at  74771. 
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proprietary  data,  as  well  as  the  core  data 
feed,  are  all  sources  of  competition  for 
NYSE  Area  Realtime  Reference  Prices. 
Currently,  NYSE  and  Nasdaq  offer  i  i 
similar  services.  (In  addition,  the 
Exchange  anticipates  that  NYSE  Amex 
will  soon  file  for  approval  of  a  , 
counterpart  product.) 

The  information  available  in  NYSE 
Area  Realtime  Reference  is  included  in 
the  CTA  core  data  feed,  which  also 
includes  the  size  of  trades,  as  well  as 
last  sale  information  from  other  markets. 
Even  though  NYSE  Area  Realtime 
Reference  Prices  omits  size  emd 
provides  prices  that  are  not 
consolidated  with  those  of  other 
markets,  investors  may  select  it  as  a  less 
expensive  alternative  to  the  CTA  Plan’s 
consolidated  last  sale  price  services  for 
certain  purposes.  (Rule  603(c)  of 
Regulation  NMS  requires  vendors  to 
make  the  core  data  feeds  available  to 
customers  when  trading  and  order¬ 
routing  decisions  can  be  implemented.) 

d.  Amendment  to  Exhibit  C 

In  providing  NYSE  Area  Realtime 
Reference  Prices,  the  Exchange 
supplements  the  standard  Network  A 
Vendor  Form  with  an  Exhibit  C  that 
provides  certain  terms  and  conditions 
that  are  unique  to  the  NYSE  Area 
Realtime  Reference  Prices  service,  such 
as  the  replacement  of  end-user 
agreements  with  a  hyperlink  to  a  notice 
and  a  labeling  requirement.  One  of  those 
supplemental  conditions  provides  that 
the  NYSE  Area-Only  Vendor  will  only 
distribute  last  sale  prices  as  part  of  the 
service.  Because  this  filing  proposes  to 
expand  the  permissible  universe  of  data 
elements  that  a  NYSE  Area-Only  Vendor 
may  disseminate,  -the  Exchange 
proposes  to  amend  the  Exhibit  C.  The 
proposed  revised  version  of  Exhibit  C  is 
attached  to  the  proposed  rule  change  as 
Exhibit  4  and  Exhibit  5.  Exhibit  4  is 
marked  to  show  the  proposed  changes 
to  the  current  version  of  Exhibit  C. 
Exhibit  5  is  a  clean,  unmarked  version. 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  “Act”)  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  ®  that  an  exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities  cmd  the 
requirements  under  Section  6(b)(5)  ^ 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  not  to  permit 

«15U.S.C.  78f(bK4). 

9  15U.S.C.  78f(b)(5). 


unfair  discrimination  between  '  i :  -P. .  \  • 
customers,  issuers,  brokers  or  dealers,!.-^ 

The  proposed  rule  change  would 
benefit  investors  by  facilitating  their  lii; 
prompt  access  to  widespread,  free,  real- 
time  pricing  information  contained  in  ‘ 
the  NYSE  Area  Realtime  Reference  ,  , 
Prices  service.  In  addition,  the  Exchange 
believes  that  the  proposed  per-query  fee 
would  provide  pricing  flexibility  to 
entities  that  determine  to  provide  the 
NYSE  Area  Realtime  Reference  Prices 
service. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NYSE  Area  Realtime  Reference  Prices 
proposes  to  provide  an  alternative  fee 
(the  per-query  fee}  to  existing  fees  and 
does  not  alter  or  rescind  any  existing 
fees.  In  addition,  it  amounts  to  a 
competitive  response  to  the  products 
that  Nasdaq  and  NYSE  make  available. 
For  those  reasons,  the  Exchange  does 
not  believe  that  the  proposed  rule 
change  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 

(A)  By  order,  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)-,  or 


•  Send  an  e-mail  to  rule-  -  > 
comments@sec.gov.  Please  include  File 
No.  SR-NYSEArca-2009-108  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabe^  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Station  Place,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2009-108.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The.Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-20Q9-108  and  should  be 
submitted  on  or  before  January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^" 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30078  Filed  12-17-09;  8:45  am] 
BILLING  CODE  8011-01-P 


17  CFR  200.30-3(aMl2). 
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SECURITIES  AND  EXCHANGE  • 
COMMISSION 


[Release  No.  34-^1 1 51 ;  File  No.  SR- 
NASDAQ-2009-109] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Update 
Rule  1160  To  Reflect  the  Availability  of 
the  FINRA  Contact  System  to  Nasdaq 
Members  That  Are  Not  Also  Members 
of  FINRA 

December  10,  2009. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19h-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
9,  2009,  The  NASDAQ  Stock  Market 
LLC  (“Nasdaq”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  hdve  been  prepared 
by  Nasdaq.  Nasdaq  has  designated  the 
proposed  rule  change  as  constituting  a 
non-controversial  rule  change  under 
Section  19(b)(3)(A)(iii)  of  the  Act^  and 
Rule  19b— 4(fi(6)  thereunder,"*  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  coinments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  submits  this  proposed  rule 
change  to  Rule  1160  to  extend  the 
availability  of  the  FINRA  Contact 
System  to  Nasdaq  members  that  are  not 
also  members  of  FINRA. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is 
underlined  and  proposed  deletions  are 
in  brackets. 

1160.  Contact  Information 
Requirements  * 

(a)  Each  member  shall  report  to 
Nasdaq  all  contact  information  required 
by  Nasdaq  via  the  FINRA  [NASD] 
Contact  System  [(in  the  case  of  Nasdaq  ^ 
members  that  are  FINRA  members)  or 
via  electronic  mail  or  paper  mail  (in  the 
case  of  Nasdaq  members  that  are  not 
FINRA  members)]. 

(b) -(c)  No  change. 
***** 


'  15  U.S.C.  78s{b)(l). 

2  17  CFR  240.19b-4. 

3  15  U.S.C.  78s(b)(3)(AHiii). 
“  17  CFR  240.19b-4(f)(6). 


n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  update  Rule 
1160  to  reflect  the  availability  of  the 
FINRA  Contact  System  (“System”)  to 
Nasdaq  members  that  are  not  also 
members  of  FINRA,  and  to  make  a 
technical  change  to  the  name  of  the 
System.  The  System  maintains  contact 
information  records  required  by  both 
Nasdaq  and  NASD  Rules  1120,  1150,  . 

3011,  and  3520.  Both  Nasdaq  and 
FINRA  use  this  information  for 
regulatory  communications,  and 
compliance  purposes,  among  other 
things.  The  information  is  provided  to 
FINRA  as  part  of  the  membership 
application.  If  the  applicant  is  approved 
for  membership,  the  new  member  is 
provided  access  to  the  System  and  is 
responsible  for  entering  the  required 
information  into  the  System  as  well  as 
keeping  it  current  thereafter. 
Historically,  FINRA  permitted  access  to 
the  System  only  to  members  of  FINRA. 
A  Nasdaq  member  that  was  already  a 
member  of  FINRA  could  access  the 
System  to  fulfill  its  ongoing  obligation 
to  keep  the  required  information 
current:  however,  Nasdaq  members  that 
were  not  also  members  of  FINRA  were 
not  permitted  access  to  the  System.  As 
a  consequence,  such  firms  could  only 
fulfill  their  obligation  to  keep  the 
required  information  current  by 
submitting  the  information  to  Nasdaq 
via  e-mail  or  paper  maiL 

FINRA  recently  made  changes  to  the 
System  so  that  Nasdaq-only  members 
may  also  access  the  System,  thus 
eliminating  the  need  for  the  existing 
methods  of  providing  such  information. 
Nasdaq  believes  that  having  a  central 
electronic  location  for  this  information 
is  superior  to  the  paper  and  e-mail- 
based  methods  of  warehousing  the 
information.  Nasdaq  will  have  access  to 
the  information  maintained  in  the 
System  for  Nasdaq-only  members  in  the 


same  way  as  it  has  historically  had  with 
respect  to  Nasdaq  members  that  are  also 
members  of  FINRA.  As  such,  Nasdaq  is 
proposing  to  eliminate  the  language 
ft-om  Rule  1160  that  requires  Nasdaq- 
only  members  to  provide  required 
information  by  means  other  than  the 
System.  Nasdaq  is  also  proposing  to 
update  the  rule  to  reflect  the  new  name 
of  the  System  adopted  by  FINRA. ^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6  of  the  Act,®  in 
general  and  with  Sections  6(b)(5)  of  the 
Act,^  in  particular  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  is  consistent  with 
these  provisions  in  that  it  will  make 
available  to  all  Nasdaq  members  an 
efficient  means  by  which  they  may 
provide  information  required  by  Nasdaq 
rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition:  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  it  has 
become  effective  pursuant  to  Section 


^  http://www.finra.org/lndustiy/Compliance/ 
ReguhtoryFilings/FCS/P005662. 

»15U.S.C.  78f. 

2 15  U.S.C.  78f(b)(5). 
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19(b)(3)(A)  of  the  Act  ®  and  Rule  19b- 
4(0(6)  thereunder.®  ■  '■  *  ” 

Normally,  a  proposed  rule  change  ' 
filed  under  19b-4(f)(6)  may  not  become 
operative  prior  to  30  days  after  the  date 
of  filing.  However,  Rule  19b- 
4(f)(6)(iiL)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  In  its  filing,  Nasdaq  noted  that 
the  proposal  would  provide  a  means  for 
firms  to  comply  with  regulatory 
requirements  more  easily  and  quickly, 
and  that  keeping  such  information  in  a 
centralized,  electronic  location  would 
enhance  Nasdaq’s  and  FINRA’s 
oversight  of  these  members. 

The  Commission  believes  that  waiver 
of  the  30-day  operative  period  is 
consistent  wiui*  the  protection  of 
-  investors  and  the  public  interest.  The 
proposed  rule  change  would  allow 
contact  information,  utilized  for 
regulatory  communications  and 
compliance  purposes,  among  other 
things,  to  be  more  efficiently  collected 
in  a- centralized  location.  In  addition, 
the  modification  of  the  rule  to  reflect  the 
new  name  of  the  System  will  add- clarity 
to  Nasdaq’s  rules.  Accordingly,  the 
Commission  designates  the  proposal  to 
be  effective  upon  filing  with  the 
Commission.^! 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2009-1 09  on  the 
subject  line. 


« 15  U.S.C.  78s(b)(3)(A). 

» 17  CFR  240.19b-4(f){6).  In  addition,  Rule  19b- 
4(f)(6)(iii)  requires  that  a  self-regulatory 
organization  submit  to  the  Commission  written 
notice  of  its  intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  The  Commission  notes  that  Nasdaq 
has  satisfied  the  five-day  pre-hling  notice 
requirement. 

17  CFR  240.19b-4(f)(6)(iii). 

”  For  the  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 


Paper  Comments 

•  Send  paper  comments’ in  triplicate, 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington;  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2009-109.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficientlyj  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Nasdaq.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  fi'om 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-2009-109  and  should  be 
submitted  on  or  before  January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  &  Markets,  pursuant  to  delegated 
.  authority.!* 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30062  Filed  12-17-09;  8:45  am] 
BILLING  CODE  8011-01-P 


’2  17  CFR  200.30-3(a)(12).  >H' ' 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61140;  File  No.  SR-CBOE- 
2009-048] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Order  Approving  a 
Proposed  Rule  Change  Regarding 
Authority  Over  C2  Options  Exchange, 
Incorporated 

December  10,  2009. 

I.  Introduction 

On  July  2,  2009,  the  Chicago  Board 
Options  Exchange,  Incorporated  (the 
“Exchange”  or  “CBOE”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”) !  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change 
relating  to  CBOE’s  authority  over  C2 
Options  Exchange,  Incorporated  (“C2”), 
a  wholly-owned  subsidiary  of  CBOE 
that  has  filed  with  the  Commission  to 
register  as  a  self-regulatory  organization 
(“SRO”)  under  Section  6  of  the 
Exchange  Act.*  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  July  22,  2009.“* 
The  Commission  received  no  comment 
letters  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

II.  Description 

On  January  21,  2009,  CBOE  filed  an 
application  with  the  Commission 
seeking  re^stration  of  a  second  national 
securities  excharige,  referred  to  as  C2.* 
In  connection  with  that  application, 
CBOE  proposed  to  adopt  a  policy  to 
codify  the  fact  that  CBOE,  upon  any 
Commission  approval  of  the  Form  1 
application  seeking  to  establish  C2  as  a 
registered  options  exchange,  will  be 
responsible  for  ensuring  that  C2  fulfills 
its  self-regulatory  obligations  and  will 
have  the  resources  necessary  for  it  to  do 
so.®  The  proposed  policy  sets  forth 


’  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

2  See  Securities  and  Exchange  Act  Release  No. 
59441  (February  24,  2009),  74  FR  9322  (March  3, 
2009)  (File  No.  10-191)  (“C2  Notice”). 

*  See  Securities  Exchange  Act  Release  No.  60307 
(July  15,  2009),  74  FR  36289  (“Notice”). 

2  See  C2  Notice,  supra  note  3. 

^The  first  paragraph  of  proposed  Rule  2.50  reads, 
in  relevant  part: 

C2  Options  Exchange,  Incorporated  (“C2”)  will  be 
and  remain  a  self-regulatory  organization  registered 
under  Section  6  of  the  Exchange  Act  and  as  such 
will  have  statutory  authority  and  responsibility 
concerning,  among  other  things,  the  operation  of  its 
market  and  regulation  of  its  members.  As  the  parent 
company  with  100%  controlling  interest  in.C2,  the 
Exchange  will  be  responsible  for  ensuring  that  C2 
meets  its  obligations  as  a  self-regulatory 
organization. 
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certain  principles  that  will  guide  CBOE 
in  fulfilling  its  responsibilities  as  the 
parent  company  of  C2  should  the 
Commission  grant  C2’s  application  for 
registration.^ 

III.  Discussion  and  Commission’s 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.®  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,®  which  requires, 
among  other  things,  that  that  the  rules 
of  a  national  securities  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  not  be  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

The  Commission  believes  that  the 
proposal  addresses  the  role  of  CBOE  in 
the  operation  of  C2  and  sets  forth 
certain  important  governing  principles 
relating  to  this  responsibility.^®  The 
proposed  policy  reflects  CBOE’s 
commitment  and  responsibility  to 
ensure  that  C2  meets  its  obligations  as 
an  SRO.  Specifically,  CBOE’s  proposed 
policy  represents  that  it  will  bear 
ultimate  responsibility  for  ensuring  that 
C2  meets  its  statutory  obligations. 
Further,  CBOE  will  ensure  that  C2  has 
and  appropriately  allocates  the 
necessary  resources  so  that  C2  can  meet 
those  obligations.  The  Commission 
believes  it  is  consistent  with  the  Act  for 
CBOE,  as  parent  company  and 


^The  proposed  principles  set  forth  in  proposed 
Rule  2.50  are  as  follows; 

1.  The  Exchange  will  exercise  its  powers  and  its 
managerial  influence  to  ensure  that  C2  fulfills  its 
self-regulatory  obligations  by: 

Directing  C2  to  take  action  necessary  tc  effectuate 
its  pxuposes  and  functions  as  a  national  securities 
exchange  operating  pursuant  to  the  Exchange  Act; 
and  ensuring  that  C2  has  and  appropriately 
allocates  such  financial,  technological,  technical, 
and  personnel  resources  as  may  be  necessary  Or 
appropriate  to  meet  its  obligations  under  the 
Exchange  Act. 

2.  The  Exchange  will  refrain  from  taking  any 
action  with  respect  to  C2  that,  to  the  best  of  its 
knowledge,  would  impede,  delay,  obstruct,  or 
conflict  with  efforts  by  C2  to  carry  out  its  self- 
regulatory  obligations  under  the  Exchange  Act  and 
the  rules  and  regulations  thereunder. 

’  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 

815U.S.C.  78f(b)(5). 

’®See  note  7,  supra  (setting  forth  the  proposed 
principles). 


controlling  owner  of  C2,  to  make  these 
commitments.  Further,  the  Commission 
notes  that  the  proposed  policy  is  similar 
to  a  policy  that  was  formerly  adopted  by 
the  National  Association  of  Securities 
Dealers,  Inc.  in  connection  with  its 
combination  with  the  American  Stock 
Exchange,  Inc.^^ 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^2  that  the 
proposed  rule  change  (SR-^BOE-2009- 
048)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.!® 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E9-30077  Filed  12-17-09;  8:45  am] 
BILLING  CODE  P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-61138;  File  No.  SR- 
NYSEArca-2009-112] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  NYSE 
Area,  Inc.  To  Add  Commentary  .01  to 
Rule  6.47 

December  10,  2009. 

Pursuant  to  Section  19(b)(1) '  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b— 4  thereunder,® 
notice  is  hereby  given  that,  on  December 
7,  2009,  NYSE  Area,  Inc.  (“NYSE  Area” 
or  the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add 
Commentary  .01  to  Rule  6.47  to  allow 
hedging  stock,  security  future  or  futures 
contract  positions  to  be  represented 
currently  with  option  facilitations  or 
solicitations  in  the  Trading  Crowd 
(“tied  hedge”  orders)  based  on  a 


!!  See  Securities  and  Exchange  Act  Release  No. 
40622  (October  30, 1998),  63  FR  59819  at  59827 
(November  5, 1998)  (SR-Amex-98-32;  SR-NASD- 
98-56;  SR-NASD-98-67). 

15  U.S.C.  78s(b)(2). 

1®  17  CFR  200.30-3(a)(12). 

!  15  U.S.C.  78s(b)(l). 

®  15  U.S.C  78a. 

®  17  CFR  240.19b-4. 


recently  approved  rule  change  of  the 
Chicago  Board  Options  Exchange 
(“CBOE”).^  The  text  of  the  proposed 
rule  change  is  attached  as  Exhibit  5  to 
the  19b— 4  form.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  We^  site  at  http:// 
www.nyse.com,  on  the  Commission’s 
Web  site  at  http://www.sec.gov,  at  the 
Exchange’s  principal  office  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  wilh  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  Significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  add 
Commentary  .01  to  Rule  6.47  to  allow 
hedging  stock,  security  future  or  futures 
contract  positions  to  be  represented 
currently  with  option  facilitations  or 
solicitations  in  the  Trading  Crowd 
(“tied  hedge”  orders),  based  on  a 
recently  approved  rule  change  of  the 
CBOE.  Rule  6.47  generally  sets  forth  the 
procedures  by  which  a  floor  broker  may 
cross  an  order  with  a  contra-side  order. 
Currently,  transactions  executed 
pursuant  to  Rule  6.47  are  subject  to  the 
restrictions  of  paragraph  (b)  of  Rule 
6.49,  Solicited  Transactions,  which 
prohibits  trading  based  on  knowledge  of 
imminent  undisclosed  solicited 
transactions  (commonly  referred  to  as 
“anticipatory  hedging”). 

Existing  Anticipatory  Hedge  Rule 

By  way  of  background,  when  Rule 
6.49  was  adopted  in  2001,  the  Exchange 
noted  its  belief  that  it  is  appropriate  to 
permit  solicitation  between  potential 
buyers  and  sellers  of  options  in  advance 
of  the  time  they  send  actual  orders  to 
the  trading  crowd  on  the  Exchange.  The 
Exchange  also  noted  that,  if  the  orders 
that  comprise  a  solicited  transaction  are 
not  suitably  exposed  to  the  order 


*  See  Securities  Exchange  Act  Release  No.  60499 
(August  13,  2009),  74  FR  42350  (August  21,  2009) 
(order  approving  SR-CBOE-2009-007). 
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interaction  process  on  the  Trading 
Floor,  the  execution  of  such  orders 
would  not  be  consistent  with  Exchange 
rules  designed  to  promote  order 
interaction  in  an  open-outcry  auction.^ 
Solicited  transactions  by  definition 
entail  negotiation,  and  if  the  orders  that 
comprise  a  solicited  transaction  are  not 
adequately  exposed  to  the  floor  auction, 
the  in-crowd  market  participants  [e.g., 
Market-Makers  in  the  trading  crowd) 
cannot  have  sufficient  time  to  digest  and 
react  to  those  orders’  terms.  The  pre¬ 
negotiation  inherent  in  the  solicitation 
process  thus  can  enable  the  parties  to  a 
solicited  transaction  to  preempt  the 
crowd  to  an  execution  at  the  pre¬ 
negotiated  price.  Thus,  the  Exchange 
notes.  Rule  6.49  was  originally  designed 
to  preserve  the  right  to  solicit  orders  in 
advance  of  submitting  a  proposed  trade 
to  the  crowd,  while  at  the  same  time 
assuring  that  orders  that  are  the  subject 
of  a  solicitation  are  exposed  to  the 
auction  market  in  a  meaningful  way.  In 
addition  to  requiring  disclosure  of 
orders  and  clarifying  the  priority 
principles  applicable  to  solicited 
transactions,®  Rule  6.49  provides  that  it 
is  inconsistent  with  -just  and  equitable 
principles  of  trade  for  any  OTP  Holder, 
OTP  Firm,  or  associated  person,  who 
has  knowledge  of  all  the  material  terms 
of  an  originating  order  ^  and  a  solicited 
order  (including  a  facilitation  order)  that 
matches  the  original  order’s  price,  to 
enter  an  order  to  buy  or  sell  an  option 
of  the  same  class  as  any  option  that  is 
the  subject  of  the  solicitation  prior  to 
the  time  that  the  original  order’s  terms 
are  disclosed  to  the  crowd  or  the 
execution  of  the  solicited  transaction 
can  no  longer  reasonably  be  considered 
imminent.  This  prohibition  extends  to 


5  For  example,  Rule  6.73,  Manner  of  Bidding  and 
Offering,  requires  bids  and  offers  to  be  made  at  the 
post  by  public  outcry,  and  Rule  6.47  imposes  order 
exposure  requirements  on  floor  brokers  seeking  to 
cross  buy  orders  with  sell  orders. 

®  For  example,  the  rule  requires  that  the  OTP 
Holder  or  OTP  Firm  representing  an  original  order 
th.-t  is  the  subject  of  a  solicitation  to  disclose  the 
terms  of  the  original  order  to  the  crowd  before  the 
original  order  can  be  executed.  This  disclosure  is 
intended  to  eliminate  the  unfairness  that  csm  be 
associated  with  pre-negotiated  transactions  among 
the  parties  to  the  solicitation  versus  the  in-crowd 
meu'ket  participants,  and  would  subject  the  order 
that  is  the  subject  of  the  solicitation  to  full  auction 
interaction  with  other  orders  in  the  crowd.  In 
addition,  priority  is  accorded  depending  on 
whether  the  original  order  is  disclosed  throughout 
the  solicitation  period;  whether  the  solicited  order 
improves  the  best  bid  or  offer  in  the  trading  crowd; 
and  whether  the  solicited  order  matches  the 
original  order’s  limit.  Rule  6.47(b)  contains 
exceptions  to  these  priority  provisions  in  instances 
where  a  crossing  participation  entitlement  is 
sought. 

’’  An  “originating  order”  is  an  order  respecting  an 
option  traded  6n  the  Exchange,  including  a  spread, 
combination,  straddle,  stock  option,  security-future- 
option  or  any  other  complex  order.  See  Rule  6.9. 


orders  to  buy  or  sell  the  underlying 
security  or  any  “related  instrument,”  as 
that  term  is  defined  in  the'  rule.® 

When  originally  adopted  in  2001,  the 
Exchange  believed  that  the  prohibition 
on  anticipatory  hedging  was  necessary 
to  prevent  OTP  Holders  and  OTP  Firms 
and  associated  persons  from  using 
undisclosed  information  about 
imminent  solicited  option  transactions 
to  trade  the  relevant  option  or  any 
closely  related  instrument  in  advance  of 
persons  represented  in  the  relevant 
options  crowd.  NYSE  Area  believes  the 
basic  principle  remains  true  today,  but 
changes  in  the  marketplace  have  caused 
the  Exchange  to  re-evaluate  the 
effectiveness  and  efficiency  of  the 
existing  rule’s  procedural  requirements. 
The  Exchange'  believes  that  increased 
volatility  in  the  markets,  as  well  as  the 
advent  of  penny  trading  in  underlying 
stocks  and  resultant  decreased  liquidity 
at  the  top  of  each  underlying  market’s 
displayed  national  best  bid  or  offer,  it 
has  become  increasingly  difficult  for 
OTP  Holders  and  OTP  Firms  to  assess 
the  ultimate  execution  prices  and  the 
extent  of  available  stock  tp  hedge  related 
options  facilitation/ solicitation 
activities,  and  to  manage  that  market 
risk.  This  risk  extends  to  simple  and 
complex  orders,  and  to  all  market 
participants  involved  in  the  transaction 
(whether  upstairs  or  on-floor)  because  of 
the  uncertainty  of  the  extent  to  which 
the  market  participant  will  participate 
in  the  transaction,  the  amount  of  time 
associated  with  the  auction  process,  and 
the  likelihood  that  the  underlying  stock 
prices  in  today’s  environment  may  he 
difficult  to  assess  and  change  before 
they  are  able  to  hedge.  These 
circumstances  make  it  difficult  to  obtain 
a  hedge,  difficult  to  quote  orders  and 
difficult  to  achieve  executions,  and  can 
translate  into  less  liquidity  in  the  form 
of  smaller  size  and  wider  quote  spreads, 
fewer  opportunities  for  price 
improvement,  and  the  inefficient 
handling  of  orders.  Additionally,  more 
and  more  trading  activity  appears  to  be 
taking  place  away  firom  the  exchange- 
listed  environment  and  in  the  over-the- 
counter  (“OTC”)  market,  which  by  its 
nature  is  not  subject  to  the  same  trade- 
through  type  risks  present  in  the 
exchange  environment.  Therefbre,  the 
Exchange  is  seeking  to  fhake  its  trading 
rules  more  efficient  not  only  to  address 
the  market  risk  and  execution  concerns, 
but  also  to  effectively  compete  with  and 

®  For  purposes  of  Rule  6.49(b),  an  order  to  buy  or 
sell  a  “related  instrument,”  means,  “in  reference  to 
an  index  option,  an  order  to  buy  or  sell  securities 
comprising  ten  percent  or  more  of  the  component 
securities  in  the  index  or  an  order  to  buy  or  sell  a 
futures  contract  on  any  economically  equivalent 
index.” 


attract  volume  from  the  OTC  market. 
What  is  more,  Market-Makers’  trading 
strategies  have  evolved.  Where  as  [sic] 
before  Market-Makers  tended  to  trade 
based  on  delta  risk,®  now  market¬ 
making  strategy  is  based  more  on 
volatility.^®  The  tied  hedge  transaction 
procedures  (described  below)  are 
designed  in  a  way  that  is  consistent 
with  this  shift  toward  a  volatility 
trading  strategy,  and  makes  it  more 
desirable  for  Market-Makers  to  compete 
for  orders  that  are  exposed  through  the 
solicitation  process. 

Proposed  Exception  to  Anticipatory 
Hedge  Rule 

In  order  to  address  the  concerns 
associated  with  increased  volatility  and 
decreased  liquidity  and  more  effectively 
compete  with  the  OTC  market,  the 
Exchange  is  proposing  to  adopt  a 
limited  exception  to  the  anticipatory 
hedging  restrictions  that  would  permit 
the  representation  of  hedging  stock 
positions  in.  conjunction  with  option 
orders,  including  complex  orders,  in  the 
options  trading  crowd  (a  “tied  hedge” 
transaction).  The  Exchange  believes  this 
limited  exception  remains  in  keeping 
with  the  original  design  of  Rule  6.49, 
but  sets  forth  a  more  practicable 
approach  considering  today’s  trading 
environment  that  will  provide  the 
ability  to  hedge  in  a  way  that  will  still 
encourage  meaningful  competition 
among  upstairs  and  floor  brokers. 
Besides  stock  positions,  the  proposal 
would  also  permit  security  futures 
positions  to  be  used  as  a  hedge.  In 
addition,  in  the  case  where  the  order  is 
for  options  on  indices,  options  on 
exchange-traded  funds  (“ETF”)  or  a 
related  instrument  may  be  used  as  a 


»The  price  of  an  option  is  not  completely 
dependent  on  supply  and  demand,  nor  on  the  price 
of  the  underlying  security.  Market-Makers  price 
options  are  based  on  basic  measures  of  risk  as  well. 
One  of  these  such  measures,  delta,  is  the  rate  of 
change  in  the  price  of  an  option  as  it  relates  to 
changes  in  the  price  of  the  underlying  security, 
security  future  or  futures  contract.  The  delta  of  an 
option  is  measured  incrementally  based  on 
movement  in  the  price  of  the  underlying  security, 
security  future  or  futures  contract.  For  example,  if 
the  price  of  an  option  increases  or  decreases  by 
Si. 00  for  each  $1.00  increase  or  decrease  in  the 
price  of  the  underlying  security,  the  option  would 
have  a  delta  of  100.  If  the  price  of  an  option 
increases  or  decreases  by  $0.50  for  each  $1.00 
increase  or  decrease  in  the  price  of  the  underlying 
security,  the  option  would  have  a  delta  of  50. 

*0  Volatility  is  a  measure  of  the  fluctuation  in  the 
underlying  security’s  market  price.  Market-Makers 
that  trade  based  on  volatility  have  options  positions 
that  they  hedge  with  the  underlying.  Once  hedged, 
the  risk  exposure  to  the  Market-Maker  is  realized 
volatility  and  implied  volatility.  Realized  volatility 
is  the  actual  volatility  in  the  underlying.  Implied 
volatility  is  determined  by  using  option  prices 
currently  existing  in  the  market  at  the  time  rather 
than  using  historical  data  on  the  market  price 
changes  of  the  underlying. 
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hedge.  A  “related  instrument”  would 
mean,  in  reference  to  an  index  option, 
securities  comprising  ten  percent  or 
more  of  the  component  securities  in  the 
index  or  a  futures  contract  on  any 
economically  equivalent  index 
applicable  to  the  option  order.  A 
“related  instrument”  would  mean,  in 
reference  to  an  ETF,  a  futures  contract 
on  any  economically  equivalent  index 
applicable  to  the  ETF  underlying  the 
option  order.^i 

With  a  tied  hedge  transaction. 
Exchange  OTP  Holders  and  OTP  Firms 
would  be  permitted  to  first  hedge  an 
option  order  with  the  underlying 
security,  a  security  future  or  futures 
contract,  as  applicable,  and  then 
forward  the  option  order  and  the 
hedging  position  to  an  Exchange  floor 
broker  with  instructions  to  represent  the 
option  order  together  with  the  hedging 
position  to  the  options  trading  crowd. 
The  in-crowd  market  participants  that 
chose  to  participate  In  the  option 
transaction  must  also  participate  in  the 
hedging  position.  First,  under  the 
proposal,  the  original  option  order  must 
be  in  a  class  designated  as  eligible  for 
a  tied  hedge  transaction  as  determined 
by  the  Exchange,  including  FLEX 
Options  classes. -pjig  original  option 
order  must  also  be  within  designated 
tied  hedge  eligibility  parameters,  which 
would  be  determined  by  the  Exchange 
and  would  not  be  smaller  than  500 
contracts. xhe  Exchange  notes  that  the 
minimum  order  size  would  apply  to  an 
individual  originating  order.^"*  Multiple 
originating  orders  could  not  be 
aggregated  to  satisfy  the  requirement 
(though  multiple  contra-side  solicited 
orders  could  be  aggregated  to  execute 
against  the  originating  order).  The 
Exchange  states  that  the  primary 
purpose  of  this  provision  is  to  limit  use 
of  the  tied  hedge  procedures  to  larger 


For  example,  a  tied  hedge  order  involving 
options  on  the  iShares  Russell  2000  Index  ETF 
might  involve  a  hedge  position  in  the  underlying 
ETF.  security  futures  overlying  the  ETF.  or  futures 
contracts  overlying  the  Russel]  2000  Index. 

>2  FLEX  Options  provide  investors  with  the 
ability  to  customize  basic  option  features  including 
size,  expiration  date,  exercise  style,  and  certain 
exercise  prices. 

>3  The  designated  classes  and  minimum  order 
size  applicable  to  each  class  would  be 
communicated  to  OTP  Holders  via  Regulatory 
Circular.  For  example,  the  Exchange  could 
determine  to  make  the  tied  hedge  transaction 
procedures  available  in  options  class  XYZ  for 
orders  of  1,000  contracts  or  more.  Such  a 
determination  would  be  announced  via  Regulatory 
Circular,  which  would  include  a  cumulative  list  of 
all  classes  and  corresponding  sizes  for  which  the 
tied  hedge  procedures  are  available. 

In  determining  whether  an  individual  original 
order  satisfies  the  eligible  order  size  requirement, 
the  proposed  Rule  text  states  that  any  Complex 
Order  must  contain  one  leg  alone  which  is  for  the 
eligible  order  size  or  greater. 


orders  that  might  benefit  from  an  OTP 
Holder  or  OTP  Firms’  ability  to  execute 
a  facilitating  hedge.  Assuming  an  option 
order  meets  these  eligibility  parameters, 
the  proposal  also  includes  a  number  of 
other  conditions  that  must  be  satisfied. 

Second,  the  proposal  would  require 
that,  prior  to  entering  tied  hedge  orders 
on  behalf  of  customers,  the  OTP  Holder 
or  OTP  Firm  must  deliver  to  the 
customer  a  one-time  written  notification 
informing  the  customer  that  their  order 
may  he  executed  using  the  Exchange’s 
tied  hedge  procedures.  Under  the 
proposal,  the  written  notification  must 
disclose  the  terms  and  conditions 
contained  in  the  proposed  rule  and  be 
in  a  form  approved  by  the  Exchange. 
Given  the  minimum  size  requirement  of 
500  contracts  per  order,  the  Exchange 
believes  that  use  of  the  tied  hedges 
procedures  will  generally  consist  of 
orders  for  the  accounts  of  institutional 
or  sophisticated,  high  net  worth 
investors.  The  Exchange  therefore 
believes  that  a  one-time  notification 
delivered  by  the  OTP  Holder  or  OTP 
Firm  to  the  customer  would  be 
sufficient,  and  that  an  order-by-order 
notification  would  be  unnecessary  and 
overly  burdensome. 

Third,  an  OTP  Holder  or  OTP  F-irm 
would  be  required  to  create  an 
electronic  record  that  it  is  engaging  in 
a  tied  hedge  order  in  a  form  and  manner 
prescribed  by  the  Exchange.  The 
Exchange  states  that  the  purpose  of  this 
provision  is  to  create  a  record  to  ensure 
that  hedging  trades  would  be 
appropriately  associated  with  the 
related  options  order  and  appropriately 
evaluated  in  the  Exchange’s  surveillance 
program.  The  Exchange  believes  that 
this  requirement  should  enable  the 
Exchange  to  monitor  for  compliance 
with  the  requirements  of  the  proposed 
rule,  as  discussed  below,  by  identifying 
the  specific  purchase  or  sell  orders 
relating  to  the  hedging  position. 

Fourth,  the  proposed  rule  would 
require  that  OTP  Holders  and  OTP 
Firms  that  have  decided  to  engage  in 
tied  hedge  orders  for  representation  in 
the  trading  crowd  would  have  to  ensure 
that  the  hedging  position  associated 
with  the  tied  hedge  order  is  comprised 
of  a  position  that  is  designated  as 
eligible  for  a  tied  hedge  transaction. 
Eligible  hedging  positions  would  be 
determined  by  the  Exchange  for  each 
eligible  class  and  may  include  (i)  the 
same  underlying  stock  applicable  to  the 
options  order,  (ii)  a  security  future 
overlying  the  same  stock  applicable  to 
the  option  order,  or  (iii)  in  reference  to 
an  option  on  an  index  or  an  ETF,  a 
“related  instrument”  (as  described 
above).  For  example,  for  options 
overlying  XYZ  stock,  the  Exchange  may 


determine  to  designate  the  underlying 
XYZ  stock  or  XYZ  security  futures  or 
both  as  eligible  hedging  positions.'^ 

The  Exchange  states  that  the  purpose 
of  thiff  provision  is  to  ensure  that  the 
hedging  position  would  be  for  the  same 
stock,  equivalent  security  future  or 
related  instrument,  as  applicable,  thus 
allowing  crowd  participants  who  may 
be  considering  participation  in  a  tied 
hedge  order  to  adequately  evaluate  the 
risk  associated  with  the  option  as  it 
relates  to  the  hedge.  With  stock 
positions  in  particular,  the  Exchange 
notes  that  occasionally  crowd 
participants  hedge  option  positions  with 
stock  that  fs  related  to  the  option,  such 
as  the  stock  of  an  issuer  in  the  same 
industry,  but  not  the  actual  stock 
associated  with  the  option.  Except  as 
otherwise  discussed  above  for  index 
options,  the  proposed  rule  change 
would  not  allow  such  a  “related” 
hedging  stock  position,  but  would 
require  the  hedging  stock  position  to  be 
the  actual  security  underlying  the 
option! 

Fifth,  the  proposal  would  require  that 
the  entire  hedging  position  be  brought 
without  undue  delay  to  the  trading 
crowd.  In  considering  whether  the 
hedging  position  is  presented  without 
“undue  delay,”  the  Exchange  believes 
that  OTP  Holders  and  OTP  Firms 
should  continue  to  have  the  same  ability 
to  shop  an  order  in  advance  of 
presenting  it  to  the  crowd  and  should  be 
able  to  enhance  that  process  through 
obtaining  a  hedge.  The  Exchange  also 
believes  that,  once  a  hedge  is  obtained, 
the  order  should  be  brought  to  the 
crowd  promptly  in  order  to  satisfy  the 
“undue  delay”  requirement.  In  addition, 
the  proposal  would  require  that  the 
hedging  position  be  announced  to  the 
Trading  Crowd  concurrently  with  the 
options  order,  offered  to  the  crowd  in  its 
entirety,  and  offered  at  the  execution 
price  received  by  the, OTP  Holder  or 
OTP  Firm  introducing  the  order  to  any 
in-crowd  market  participant  who  has 
established  parity  or  priority  for  the 
related  options.  In-crowd  market 
participants  that  participate  in  the 
option  transaction  must  also  participate 
in  the  hedging  position  on  a 
proportionate  basis*®  and  would  not  be 


As  with  designated  classes  and  minimum  order 
size,  the  eligible  hedging  positions  applicable  to 
each  class  would  be  communicated  to  the  OTP 
Holder  via  Regulatory  Circular,  which  would 
include  a  cumulative  list  of  all  classes  and 
corresptonding  sizes  for  which  the  tied  hedge 
procedures  are  available.  See  note  13,  supra. 

For  example,  if  an  in-crowd  market 
peulicipant’s  allocation  is  100  contracts  out  of  a  500 
contract  option  order  (Vs),  the  same  in-crowed 
market  participant  would  trade  10.000  shares  of  a 

Continued 
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permitted  to  prevent  the  option 
transaction  from  occurring  by  giving  a 
competing  bid  or  offer  for  one 
component  of  the  tied  hedge  order.  The 
Exchange  states  that  the  purpose  of 
these  requirements  is  to  ensure  that  the 
hedging  position  represented  to  the 
crowd  would  be  a  good  faith  effort  to 
provide  in-crowd  market  participants 
with  the  same  opportunity  as  the  OTP 
Holder  or  OTP  Firm  introducing  the  tied 
hedge  order  to  compete  most  effectively 
for  the  option  order. 

For  example,  if  an  OTP  Holder 
introducing  a  tied  stock  hedge  order 
were  to  offer  1,000  XYZ  option  contracts 
to  the  crowd  (overlying  100,000  shares 
of  XYZ  stock)  and  concurrently  offer 
only  30,000  of  100,000  shares  of  the 
underlying  stock  that  the  OTP  Holder 
obtained  as  a  hedge,  crowd  participants 
might  only  be  willing  or  able  to 
participate  in  300  of  the  option 
contracts  offered  if  the  hedging  stock 
position  cannot  be  obtained  at  a  price  as 
favorable  as  the  stock  hedging  position 
offering  price,  if  at  all.  The  Exchange 
states  that  the  effect  of  this  would  be  to 
place  the  crowd  at  a  disadvantage 
relative  to  the  introducing  OTP  Holder 
for  the  remaining  700  option  contracts 
in  the  tied  stock  hedge  order,  and  thus 
create  a  disincentive  for  the  crowd  to 
bid  or  offer  competitively  for  the 
remaining  700  option  contracts.  The 
Exchange  believes  the  requirement  that 
the  hedging  position  be  presented 
concurrently  with  the  option  order  in 
the  crowd  and  offered  to  the  crowd  in 
its  entirety  at  the  execution  price 
received  by  the  OTP  Holder  or  OTP 
Firm  introducing  the  order  should 
ensure  that  the  crowd  would  be 
competing  on  a  level  playing  field  with 
the  introducing  OTP  Holder  or  OTP 
Firm  to  provide  the  best  price  to  the 
customer. 

Sixth,  the  proposal  would  require  that 
the  hedging  position  not  exceed  the 
options  order  on  a  delta  basis.  For 
example,  in  the  situation  where  a  tied 
stock  hedge  order  involves  the 
simultaneous  purchase  of  50,000  shares 
’of  XYZ  stock  and  the  sale  of  500  XYZ 
call  contract  (known  as  a  “buy-write”), 
and  the  delta  of  the  option  is  100,  it 
would  be  considered  “hedged”  by 
50,000  shares  of  stock.  Accordingly,  the 
proposed  rule  would  not  allow  the 
introducing  OTP  Holder  or  OTP  Firm  to 
purchase  more  than  50,000  shares  of 
stock  in  the  hedging  stock  position.  The 
Exchange  believes  that  it  is  reasonable 
to  require  that  the  hedging  position  be 
in  amounts  that  do  not  exceed  the 
equivalent  size  of  the  related  options 


50,000  stock  hedge  position  tied  to  that  option 
order  (Vs). 


order  on  a  delta  basis,  and  not  for  a 
greater  number  of  shares.  The  Exchange 
believes  that  the  proposed  rule  change 
would  support  its  view  that  the  OTP 
Holder  or  OTP  Firm  introducing  the  tied 
hedge  order  be  guided  by  the  notion  that 
any  excess  hedging  activity  could  be 
detrimental  to  the  eventual  execution 
price  of  the  option  order.  Consequently, 
while  delta  estimates  may  vary  slightly, 
the  introducing  OTP  Holder  or  OTP 
Firm  would  be  required  to  assume 
hedging  positions  not  to  exceed  the 
equivalent  size  of  the  options  order  on 
a  delta  basis.^^ 

The  Exchange  believes  that  the  delta 
basis  requirement,  together  with  the 
additional  conditions  that  an 
introducing  OTP  Holder  or  OTP  Firm 
bring  the  hedging  position  without 
undue  delay  to  the  trading  crowd  and 
announce  it  concurrently  with  the 
option  order,  offer  it  to  the  crowd  in  its 
entirety,  and  offer  it  at  the  execution 
price  received  by  the  OTP  Holder  or 
OTP  Firm  or  to  any  in-crowd  market 
participant  who  has  established  parity 
or  priority,  will  help  assure  that  the 
hedging  activity  is  bona  fide  and  not  for 
speculative  or  manipulative  purposes. 
Additionally,  the  Exchange  believes 
these  conditions  will  help  assure  that 
there  is  no  adverse  effect  on  the  auction 
market  because,  as  discussed  above,  in¬ 
crowd  market  participants  will  have  the 
same  opportunity  as  the  OTP  Holder  or 
OTP  Firm  introducing  the  tied  hedge 
order  to  compete  for  the  option  order 
and  will  share  the  same  benefits  of 
limitihg  the  market  risk  associated  with 


*^The  Exchange  notes  that  there  may  be  scenarios 
where  the  introducing  OTP  Holder  or  OTP  Firm 
purchases  (sells)  less  than  the  delta,  e.g.,  when 
there  is  not  enough  stock  available  to  buy  (sell)  at 
the  desired  price.  In  such  scenarios,  the  introducing 
OTP  Holder  or  OTP  Film  would  present  the  stock 
that  was  purchased  (sold)  and  share  it  with  the  in- 
crowd  market  participants  on  equal  terms.  This  risk 
of  obtaining  less  than  a  delta  hedge  is  a  risk  that 
exists  under  the  current  rules  because  of  the 
uncertainty  that  exists  when  market  participants 
price  an  option  and  have  to  anticipate  the  price  at 
which  they  will  be  able  to  obtain  a  hedge.  The 
proposed  tied  hedge  procedures  are  designed  to 
help  reduce  this  risk,  but  the  initiating  OTP  Holder 
or  OTP  Firm  may  still  be  unable  to  execute  enough 
stock  at  the  desired  price.  To  the  extent  the 
initiating  OTP  Holder  or  OTP  Firm  is  able  to 
execute  any  portion  of  the  hedge,  the  risk  exposure 
to  the  initiating  OTP  Holder  or  OTP  Firm  and  the 
in-crowd  market  participants  Would  be  diminished 
because  those  shares  would  be  “tied  up”  and 
available  for  everyone  that  participates  on  the 
resulting  tied  hedge  transaction.  The  Exchange  does 
not  believe  that  the  initiating  OTP  Holder  or  OTP 
Firm  would  have  an  unfair  advantage  by  having  the 
ability  to  pre-facilitate  less  than  a  delta  hedge 
because  the  proposed  procedures  would  require  the 
in-crowd  market  participants  to  get  a  proportional 
share  of  the  hedge.  To  the  extent  more  stock  is 
needed  to  complete  a  hedge,  the  initiating  OTP 
Holder  OTP  Firm  and  the  in  crowd  market 
participants  would  have  the  same  risk  exposure  that 
they  do  today. 


hedging.  The  Exchange  believes  that 
customers  will  also  benefit  if  the  market 
risks  are  limited  in  the  manner 
proposed.  Once  an  original  order  is 
hedged,  there  is  no  delta  risk.  With  the 
delta  risk  minimized,  quotes  will  likely 
narrow  as  market  participants  (whether 
upstairs  or  on-floor)  are  better  able  to 
hedge  and  compete  for  orders.  For 
example,  Market-Makers  could  more 
easily  quote  markets  to  trade  against  a 
customer’s  original  order  based  on 
volatility  with  the  delta  risk  minimized, 
which  would  ultimately  present  more 
price  improvement  opportunities  to  the 
original  order. 

At  this  time,  the  Exchange  is  not 
proposing  any  special  priority 
provisions  applicable  to  tied  hedge 
transactions,  though  it  intends  to 
evaluate  whether  such  changes  are 
desired  and  may  submit  a  separate  rule 
filing  on  this  subject  in  the  future. 

Under  the  instant  proposal,  all  tied 
hedge  transactions  vfill  be  treated  as 
Complex  Orders  (regardless  of  whether 
the  original  order  was  a  simple  or 
complex  order).  Priority  will  be  afforded 
in  accordance  with  the  Exchange’s 
existing  open  outcry  allocation  and 
reporting  procedures  for  Complex 
Orders.^®  Any  resulting  tied  hedge 
transactions  will  also  be  subject  to  the 
existing  NBBO  trade-through 
requirements  for  options  and  stock,  as 
applicable.  In  this  regard,  the  Exchange 
believes  that  the  resulting  option  and 
stock  components  of  the  tied  hedge 
transactions  may  qualify  for  various 
NBBO  trade  through  exceptions 
including,  for  example,  the  complex 


’®The  Exchange  also  believes  that  the  proposed 
exception  to  the  anticipatory  hedging  procedures 
will  assist  in  the  Exchange’s  competitive  efforts  to 
attract  order  flow  from  the  OTC  market,  which  may 
result  in  increased  volume  on  the  exchange 
markets. 

Generally,  a  Complex  Order  may  be  expressed 
in  any  increment  and  executed  at  a  net  debit  or 
credit  price  with  another  OTP  Holder  or  OTP  Firm 
without  giving  priority  to  equivalent  bids  (offers)  in 
the  individual  series  legs  that  are  represented  in  the 
trading  crowd  or  in  the  Consolidated  Book  provided 
at  least  one  leg  of  the  order  betters  the 
corresponding  bid  (offer)  in  the  Consolidated  Book. 
For  stock-option  orders  and  security  future-option 
orders,  this  means  that  the  options  leg  of  the  order 
has  priority  over  bids  (offers)  of  the  trading  crowd 
but  not  over  bids  (offers)  in  the  Consolidated  Book. 
In  addition,  for  complex  orders  with  non-option 
leg(s),  such  as  stock-option  orders,  a  bid  or  offer  is 
made  and  accepted  subject  to  certain  other 
conditions,  including  that  the  options  leg(s)  may  be 
cancelled  at  the  request  of  any  OTP  Holder  or  OTP 
Firm  that  is  a  party  to  the  transaction  if  market 
conditions  in  any  other  market(s)  prevent  the 
execution  of  the  non-options  leg(s)  at  the  agreed 
price(s).  See,  e.g.,  NYSE  Area  Rules  6.72,  Trading 
Differentials,  6.75,  Priority  and  Order  Allocation 
Procedures — Open  Outcry,  6.77,  Contract  Made  on 
Acceptance  of  Bid  or  Offer,  and  6.47.  Any  crossing 
participation  entitlement  would  also  apply  to  the 
tied  hedge  procedures  in  accordance  with  Rule 
6.47(b). 
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trade  exception  to  the  Options  Order 
Protection  And  Locked/Crossed  Market 
Plan  20  (“Order  Protection  Plan”) 

(except  in  the  scenario  where  the 
originating  order  is  a  simple  order)  and 
the  qualified  contingent  trade  exception 
to  Rule  611(a)  of  Regulation  NMS  for  the 
stock  component.2i 
The  Excnange  recognizes  that,  at  the 
time  a  tied  hedge  transaction  is 
executed  in  a  Trading  Crowd,  market 
conditions  in  any  of  the  non-options 
market(s)  may  prevent  the  execution  of 
the  non-options  leg(s)  at  the  price(s) 
agreed  upon.  For  example,  the 
execution  price  may  be  outside  the  non¬ 
options  market’s  best  bid  or  offer 
(“BBO”),  e.g.,  the  stock  leg  is  to  be 
executed  at  a  price  of  $25.03  and  the 
particular  stock  market’s  BBO  is 
$24.93 — $25.02,  and  such  an  execution 
would  normally  not  be  permitted  unless 
an  exception  applies  that  permits  the 
trade  to  be  reported  outside  the  BBO. 
The  Exchange  notes  that  the  possibility 


A  “complex  trade”  is  defined  as;  (i)  The 
execution  of  an  order  in  an  option  series  in 
conjunction  with  the  execution  of  one  or  more 
related  orders  in  different  option  series  in  the  same 
underlying  security  occurring  at  or  near  the  same 
time  in  a  ratio  that  is  equal  to  or  greater  than  one- 
to-three  (.333)  and  less  than  or  equal  to  three-to-one 
(3.0)  and  for  the  purpose  of  executing  a  particular 
investment  strategy:  or  (ii)  the  execution  of  a  stock 
option  order  to  buy  or  sell  a  stated  number  of  units 
of  an  underlying  stock  or  a  security  convertible  into 
the  underlying  stock  (“convertible  security”) 
coupled  with  the  purchase  or  sale  of  option 
contract(s)  on  the  opposite  side  of  t)ie  market 
representing  either  (A)  the  same  numbenof  units  of 
the  underlying  stock  or  convertible  security,  or  (B) 
the  number  of  units  of  the  underlying  stock  or 
convertible  security  necessary  to  create  a  delta 
neutral  position,  but  in  no  case  in  a  ratio  greater 
than  8  option  contracts  per  unit  of  trading  of  the 
underlying  stock  or  convertible  security  established 
for  that  series  by  the  Options  Clearing  Corporation. 
See  paragraph'(4)  of  NYSE  Area  Rule  6.92, 
Definitions  (applicable  to  the  Order  Protection 
Plan),  and  subparagraph  (b)(7)  to  NYSE  Area  Rule 
6.94,  Order  Protection. 

A  “qualified  contingent  trade”  is  defined  as  a 
transaction  consisting  of  two  or  more  component 
orders,  executed  as  agent  or  principal,  where:  (i)  At 
least  one  component  order  is  in  an  NMS  stock;  (ii) 
all  components  are  effected  with  a  product  or  price 
contingency  that  either  has  been  agreed  to  by  the 
respective  counterparties  or  arranged  for  by  a 
broker-dealer  as  principal  or  agent;  (iii)  the 
execution  of  one  component  is  contingent  upon  the 
execution  of  all  other  components  at  or  near  the 
same  time;  (iv)  the  specific  relationship  between  the 
component  orders  (e.g.,  the  spread  between  the 
prices  of  the  component  orders)  is  determined  ’at 
the  time  the  contingent  order  is  placed:  (v)  the 
component  orders  bear  a  derivative  relationship  to 
one  another,  represent  different  classes.of  shares  of 
the  same  issuer,  or  involve  the  securities  of 
participants  in  mergers  or  with  intentions  to  merge 
that  have  been  announced  or  since  cancelled;  and 
(vi)  any  trade  throughs  caused  by  the  execution  of 
an  order  involving  one  or  more  NMS  stocks  (each 
an  “Exempted  NMS  Stock  Transaction”)  is  fully 
hedged  (without  regard  to  any  prior  existing 
position)  as  a  result  of  the  other  components  of  the 
contingent  trade.  See  Securities  Exchange  Act 
Release  No.  57620  (April  4,  2008),  73  FR  19271 
(April  9,  2008). 


of  this  scenario  occurring  exists  with 
complex  order  executions  today  and 
tied  hedge  transactions  would  present 
nothing  unique  or  novel  in  this  regard. 

In  the  event  the  conditions  in  the  non¬ 
options  market  continue  to  prevent  the 
execution  of  the  non-option  leg(s)  at  the 
agreed  price(s),  the  trade  representing 
the  options  leg(s)  of  the  tied  hedge 
transaction  may  ultimately  be  cancelled 
in  accordance  with  NYSE  Area’s 
existing  rules.22 

The  following  examples  illustmte 
these  priority  principles: 

•  Simple  Original  Order:  Introducing 
member  receives  an  original  customer 
order  to  buy  500  XYZ  call  options, 
which  has  a  delta  of  100.  The 
introducing  member  purchases  50,000 
shares  of  XYZ  stock  on  the  NYSE  for  an 
average  price  of  $25.03  per  share.  Once 
the  stock  is  executed  on  the  NYSE,  the 
introducing  member,  without  undue 
delay,  announces  the  500  contract 
option  order  and  50,000  share  tied  stock 
hedge  at  $25.03  per  share  to  the  NYSE 
Area  trading  crowd. 

•  Complex  Original  Order: 
Introducing  member  receives  an  original 
customer  stock-option  order  to  buy  500 
XYZ  call  options  and  sell  50,000  shares 
of  XYZ  stock.  The  introducing  member 
purchases  50,000  shares  of  XYZ  stock 
on  the  NYSE  for  an  average  price  of 
$25.03  pgr  share.  Once  the  stock  is 
executed  on  the  NYSE,  the  introducing 
OTP  Holder  or  OTP  Firm,  without 
undue  delay,  announces  the  500 
contract  option  order  and  50,000  share 
tied  stock  hedge  at  $25.03  per  share  to 
the  trading  crowd. 

In  either  the  simple  or  complex  order 
scenario,  the  next  steps  are  the  same 
and  are  no  different  from  the  procedures 
currently  used  to  execute  a  Complex 
Order  on  NYSE  Area  in  open  outcry. 

•  The  in-crowd  market  participants 
would  have  an  opportunity- to  provide 
competing  quotes  for  the  tied  hedge 
package  (and  not  for  the  individual 
component  legs  of  the  package).  For 
example,  assume  the  best  net  price  is 
$24.53  (equal  to  $0.50  for  each  option 
contract  and  $25.03  for  each 
corresponding  share  of  hedging  stock). 

•  The  option  order  and  hedging  stock 
would  be  allocated  among  the  in-crowd 
market  participants  that  established 
priority  or  parity  at  that  price,  including 
the  initiating  OTP  Holder  or  OTP  Firm, 
in  accordance  with  the  standard 
allocation  procedures,  with  the  options 
leg  being  executed  and  reported  on 


The  Exchange  notes  that,  in  the  event  of  a 
cancellation,  OTP  Holders  and  OTP  Firms  may  be 
exposed  to  the  risk  associated  with  holding  the 
hedge  position.  The  Exchange  intends  to  address 
this  point  in  a  circular  to  OTP  Holders  and  OTP 
Firms. 


NYSE  Area  and  the  stock  leg  being  : 
executed  and  reported  on  the  stock 
market  specified  by  the  initiating  OTP 
Holder  or'OTP  Firm. 

For  example,  the  introducing  member 
might  trade  40%  pursuant  to  an  open 
outcry  crossing  entitlement  (200  options 
contracts  and  20,000  shares  of  stock) 
and  the  remaining  balance  might  be 
with  three  different  Market-Makers  that 
each  participated  on  20%  of  the  order 
(100  options  contracts  and  10,000  shares 
of  stock  per  Market-Maker). 

•  The  resultant  tied  hedge 
transaction:  (i)  Would  qualify  as  a 
“complex  trade”  under  the  Order 
Protection  Plan  and  the.execution  of  the 
500  option  contracts  with  the  market 
participants  would  not  be  subject  to  the 
NBBO  for  ihe  particular  option  series  in 
the  scenario  where  the  originating  order 
is  a  complex  order  (not  a  simple  order): 
and  (ii)  would  qualify  as  a  “qualified 
contingent  trade”  under  Regulation 
NMS  and  the  execution  of  the  30,000 
shares  of  stock  (the  original  50,000' 
shares  less  the  initiating  member’s 
20,000  portion)  with  the  market 
participants  would  not  be  subject  to  the 
NBBO  for  the  underlying  XYZ  stock. 

•  The  execution  of  the  options  leg 
would  have  to  satisfy  the  Exchange’s 
intra-market  priority  rules  for  Complex 
Orders  (including  that  the  execution 
price  may  not  be  outside  the  NYSE  Area 
BBO).  Thus,  if  the  Exchange’s  BBO  for 
the  series  was  $0.40-$0.55,  the 
execution  could  take  place  at  or  inside 
that  price  range  (e.g.,  at  the  quoted  price 
of  $0.50)  and  could  not  take  place 
outside  that  price  range  (e.g.,  not  at 
$0.56)'. 

•  Similarly,  the  execution  of  the  stock 
at  $25.03  per  share  would  have  to 
satisfy  the  intra-market  priority  rules  of 
the  market(s)  where  the  stock  is  to  be 
executed  (including  that  the  execution 
price  may  not  be  outside  that  market’s 
BBO)  or,  alternatively,  qualify  for  an 
exception  that  permits  the  trade  to  be 
reported  outside  the  executing 
market(s)’  BBO. 

•  If  market  conditions  in  the 
executing  market(s)  preyent  the 
execution  of  the  stock  leg(s)  at  the 
price(s)  agreed  upon  from  occurring 
(e.g.,  the  BBO  remains  at  $24.93- 
$25.02),  then  the  options  leg(s)  could  be 
cancelled  at  the  request  of  any  member 
that  is  a  party  to  that  trade. 

While  the  pcirticular  circumstances 
surrounding  each  transaction  on  the 
Exchange’s  trading  floor  are  different, 
the  Exchange  does  not  believe,  as  a 
general  proposition,  that  the  tied  hedge 
procedures  would  be  inherently  harmful 
or  detrimental  to  customers  or  have  an 
adverse  affect  on  the  auction  market. 
Rather,  the  Exchange  believes  the 
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procedures  will  improve  the  ' 
opportimities  for  an  order  to  be  efxposed 
to  a  competitive  auction  and  represent 
an  improvement  over  the  current  rules. 
The  fact  that  the  parties  to  such  a  trade 
end  up  fully  hedged  may  contribute  to 
the  best  execution  of  the  orders  and,  in 
any  event,  participants  continue  to  be 
governed  by,  among  other  things,  their 
best  execution  responsibilities.  The 
Exchange  also  believes  that-the 
proposed  tied  hedge  procedures  are 
fully  consistent  with  the  original  design 
of  Riile  6.49  which,  as  discussed  above, 
was  designed  to  eliminate  the 
unfairness  that  can  be  associated  with  a 
solicited  transaction  and  to  encourage 
meaningful  competition.  The  tied  hedge 
procedures  will  keep  in-crowd  market 
participants  on  equal  footing  with 
solicited  parties  in  a  manner  that 
minimizes  all  parties’  market  risk  while 
continuing  to  assure  that  orders  are 
exposed  in  a  meaningful  way. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^3  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act,  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest,  as  it  will  improve  the 
opportunities  for  an  order  to  be  exposed 
to  a  competitive  auction  and  represent 
an  improvement  over  the  current  rules 
and  will  keep  in-crowd  market 
participants  on  equal  footing  with 
solicited  parties  in  a  manner  that 
minimizes  all  parties’  market  risk  while 
continuing  to  assure  that  orders  are 
exposed  in  a  meaningful  way. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  t)f  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


“15  U.S.C.  78f  (b). 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action  ,  , 

The  Exchange  has. filed  the  proposed?  ! 
rule  change  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act^'*  and  Rule 
19b-4(f)(6)  thereunder.25  Because  the 
proposed  rule  change  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
prior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  26  and  Rule  19b— 4(f)(6)(iii) 

thereunder.  2  7 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are^invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.sbtml );  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2 009-1 12  on 
the  subject  line. 

% 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2009— 112.  This 


“  15  U.S.C.  78s(b)(3)(A)(iii). 

2=  17  CFR  240.19b-4(f)(6). 

2*15  U.S.C.  78s(b)(3)(A). 

22 17  CFR  240.19b-4(f)(6).  In  addition.  Rule  19b- 
4(f)(6)(iii)  requires  the  Exchange  to  give  the 
Commission  written  notice  of  the  Exchange’s  intent 
to  nie  the  proposed  rule  change  along  with  a  brief 
description  and  text  of  the  proposed  rule  change, 
at  least  hve  business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such  shorter  time 
as  designated  by  the  Commission.  The  Exchange 
has  satisfied  the  pre-hling  requirement. 


file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.seG.gov/ 
rules /sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  tbe 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2009-112  and 
should  be  submitted  on  or  before 
January  8,  2010. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.28 
Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E9-30063  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  8011-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

[Docket  No.  SSA-2009-0042] 

Privacy  Act  of  1974,  as  Amended; 
Computer  Matching  Program  (Social 
Security  Administration/Department  of 
Homeland  Security  (DHS) — Match 
#1010 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  a  renewal  of  an 
existing  computer  matching  program 
which  will  expire  on  Janua^  31,  2010. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
renewal  of  an  existing  computer 
matching  program  we  currently  conduct 
with  DHS. 


2®  17  CFR  200.30-3(a)(12). 
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DATES:  We  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Homeland  Security  and 
Governmental  Affairs  of  the  Senate,  the 
Committee  on  Oversight  and 
Government  Reform  of  the  House  of 
Representatives,  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  The  matching  program  will  be 
effective  as  indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either 
telefaxing  to  (410)  965-0201  or  writing 
to  the  Deputy  Commissioner  for  Budget, 
Finance  and  Management,  800  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Deputy  Commissioner  for  Budget, 
Finance  and  Management  as  shown 
above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  (CMPPA)  of  1988  (Public 
Law  (Pub.  L.)  100-503),  amended  the 
Privacy  Act  (5  U.S.C.  552a)  by 
describing  the  conditions  under  which 
computer  matching  involving  the 
Federal  government  could  be  performed 
and  adding  certain  protections  for 
persons  applying  for,  and  receiving. 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  persons. 

The  Privacy  Act,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  wrjtten  agreements  with 
other  agency  or  agencies  participating  in 
the  matching  programs: 

(2)  Obtain  tbe  approval  of  the 
matching  agreement  by  the  Data 
Integrity  Boards  of  the  participating , 
Federal  agencies; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register; 

(4)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  -  * 
OMB; 

(5)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(6)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 


denying  a  person’s  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  our  computer  matching  programs 
comply  with  the  requirements  of  the 
Privacy  Act,  as  amended. 

Dated:  December  1,  2009. 

Michael  G.  Gallagher, 

Deputy  Commissioner  for  Budget,  Finance 
-and  Management. 

NOTICE  OF  COMPUTER  MATCHING, 
PROGRAM,  SSA  WITH  DHS 

A.  PARTICIPATING  AGENCIES: 

SSA  and  DHS. 

B.  PURPOSE  OF  THE  MATCHING  PROGRAM: 

The  purpose  of  this  matching  program 
is  to  establish  conditions,  safeguards, 
and  procedures  for  disclosure  of 
information  relating  to  aliens  for 
matching  purposes  by  DHS  and  us.  DHS 
will  disclose  two  separate  data  files 
through  a  computer  matching  operation 
for^our  use  in  making  Federal  benefit  . 
eligibility  determinations  for  “Aliens 
Who  Leave  the  United  States 
Voluntarily”  and  “Aliens  Who  are 
Removed  from  the  United  States.” 

C.  AUTHORITY  FOR  CONDUCTING  THE  MATCHING 
PROGRAM: 

Legal  authority  for  this  matching 
operation  is  the  Social  Security  Act 
(Act),  42  U.S.C.  402(n),  1382(f)  and 
1382c(a)(l),  and  the  Immigration  and 
Nationality  Act  (INA),  8  U.S.C.  1611  and 
1612.  Section  1631(e)(1)(B)  of  the  Act, 
requires  us  to  verify  'declarations  of 
applicants  for  and  recipients  of 
Supplemental  Security  Income  (SSI) 
payments  before  making  a 
determination  of  eligibility  or  payment 
amount.  Section  1631(f)  of  the  Act 
requires  Federal  agencies  to  provide  us 
with  information  necessary  to  verify  SSI 
eligibility  or  benefit  amounts  or  to  verify 
other  information  related  to  these 
determinations. 

In  addition,  section  202(n)(2)  of  the 
Act,  specifies  that  the  “Attorney  General 
or  the  Secretary  of  Homeland  Secmity 
notify  the  Commissioner  of  Social 
Security”  when  certain  individuals  are 
removed  under  specified  provisions  of 
section  237(a)  or  under  section 
212(a)(6)(A)  of  the  INA. 

It  is  executed  under  the  Privacy  Act 
of  1974,  5  U.S.C.  552a,  as  amended  by 
the  CMPPA  of  1988,  and  the  regulations 
and  guidance  promulgated  thereunder. 


D.  Categories  of  Records  and 
Individuals  Covered  by  Matching 
Program:  j- 

1.  Alieils  Who  Leave  the  United  States 
Voluntarily: 

The  DHS  identifier  for  us,  aliens  who 
leave  the  United  States  voluntarily  by 
their  Benefits  Information  System  (BIS), 
DHS/USCIS-007.  Our  systems  of 
records  used  in  this  portion  of  the 
matching  program  are  the  Master  Files 
of  Social  Security  Number  (SSN) 

Holders  and  SSN  Applications,  also 
known  as  the  NUMIDENT,  SSA/OEEAS 
60-0058  and  the  Supplemental  Security 
Income  Record  and  Special  Veterans 
Benefits  (SSIR/SVB),  also  known  as  the 
SSR,  SSA/OASSIS  60-0103. 

BIS  furnishes  the  alien’s  name,  SSN, 
date  of  birth  (DOB),  alien  identification 
number,  (“A”  number),  date  of 
departure,  and  expected  length  of  stay. 
To  verify  the  SSN,  BIS  data  will  be 
matched  against  the  names,  DOB,  and 
SSNs  of  our  Numident  and  Alpha  Index 
files.  Verified  SSNs  will  be  stored  and 
matched  against  the  same  elements  in 
SSA’s  SSR  files. 

2.  Aliens  Who  Are  Removed  From  the 
United  States: 

DHS  identifies  for  us,  aliens  who  are 
removed  from  the  United  States  from 
their  Removable  Alien  Records  System 
(RARS)  (DHS/ICE-011).  Immigration 
and  Customs  Enforcement  now 
maintains  information  on  removed 
aliens  in  the  Enforcement  Integrated 
Database  (EID).  Our  systems  of  records 
used  in  this  portion  of  the  matching 
program  are  the  NLTMIDENT,  SSA/ 
OEEAS  60-0058,  the  Master  Beneficiary 
Record  (MBR),  SSA/OEEAS  60-0090, 
and  the  SSR,  SSA/OASSIS  60-0103. 

The  Unverified  Prisoner  System  (UPS) 
is  now  used  to  do  a  manual  search  of 
fallout  cases  where  the  Enumeration 
and  Verification  System  is  unable  to 
locate  an  SSN  for  an  alien  deportee. 

New  alien  screens  and  software  were 
created  for  those  deported  from  the 
United  States  and  made  part  of  the  UPS 
process.  No  changes  were  made  to  the 
function  of  the  system. 

RARS,  EID  furnishes  the  names  and 
aliases  (if  any)  of  those  removed,  SSN  (if 
available),  DOB,  sex,  country  of  birth, 
country  to  which  removed,  date  of 
removal,  the  final  removal  charge  code 
and  DHS  “A”  number.  To  verify  the 
SSN,  RARS  data  will  be  matched  against 
SSA’s  Numident  and  Alpha-Index  files 
(SSA/OEEAS  60-0058).  Verified  SSNs 
are  matched  against  the  existing  MBR 
and  SSR  records  to  locate  those 
removed  (and  their  dependents  or 
survivors,  if  emy)  who  have  already 
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claimed  and  are  currently  receiving 
RSDI  and/or  SSI  benefits. 

E.  Inclusive  Dates  of  the  Matching 
Program: 

The  matching  program  will  become 
effective  no  sooner  than  40  days  after 
notice  of  thematching  program  is  sent  to 
Congress  and  OMB,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

(FR  Doc.  E9-29870  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

American  Recovery  and  Reinvestment 
Act  Public  Transportation  on  Indian 
Reservations  Program  Project 
Selections  and  Tribai  Transit  Program 
Fiscal  Year  (FY)  2009  Project 
Selections 

agency:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  award. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  announces  the 
selection  of  projects  to  be  funded  under 
the  American  Recovery  and 
Reinvestment  Act  (ARRA)  for  the  Public 
Transportation  on  Indian  Reservations 
Program  (Tribal  Transit  Program  (TTP)), 
and  Fiscal  Year  (FY)  2009 
appropriations  for  the  Tribal  Transit 
Program,  a  program  authorized  by  the 
Safe,  Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (SAFETEA-LU),  Section  3013(c). 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  appropriate  FTA  regional 
Tribal  Liaison  (Appendix),  for 
application-specific  information  and 
issues.  For  general  program  information, 
contact  Loma  R.  Wilson,  Office  of 
Transit  Programs,  at  (202)  366-2053,  e- 
mail:  Loma.Wilson@dot.gov.  A  TDD  is 
available  at  1-800-877-8339  (TDD/ 
FIRS). 

SUPPLEMENTARY  INFORMATION:  The  Tribal 
Transit  Program  (TTP)  established  by 
Section  3013  SAFETEA-LU,  Public  Law 
109-49  (August  15,  2005),  under  49 
U.S.C.  5311(c)  makes  funds  available  to 
federally  recognized  Indian  tribes  or 
Alaska  Native  villages,  groups,  or 
communities  as  identified  by  the  Bureau 
of  Indian  Affairs  (BIA)  in  the  U.S. 
Department  of'the  Interior  for  public 
transportation  capital  projects,  operating 


costs  and  planning  activities  that  are  .  ' 
eligible  costs  under  the  Nonurbanized 
Area  Formula  Program  (Section  5311). 
The  ARRA  TTP  funding  may  be  used 
only  for  capital  expenditures. 

Awards:  A  total  of  $17  million  was 
made  available  for  the  TTP  program 
under  ARRA.  A  total  of  71  applicants 
requested  $54  million  for  capital 
projects.  FTA  made  project  selections 
through  a  competitive  process  based  on 
each  applicant’s  responsiveness  to  the 
program  evaluation  criteria  outlined  in 
FTA’s  March  23,  2009  Federal  Register 
Notice.  A  total  of  39  of  the  highest  rated 
projects  have  been  selected  for  funding. 
The  39  successful  applicants  are  listed 
in  Table  1  of  this  Notice. 

A  total  of  $15  million  was  made 
available  for  FY  2009  Tribal  Transit 
program.  A  total  of  81  applicants 
requested  $28  million  for  new  transit 
services,  enhancement  or  expansion  of 
existing  transit  services,  and  planning 
studies  including  operational  planning. 
FTA  made  project  selections  through  a 
competitive  process  based  on  each 
applicant’s  responsiveness  to  the 
program  evaluation  criteria  outlined  in 
FTA’s  April  29,  2009,  Federal  Register 
Notice.  FTA  also  took  into  consideration 
the  current  status  of  previously  funded 
TTP  grantees.  Because  of  the  high 
demand,  many  applicants  selected  for 
funding  will  receive  less  funding  than 
they  requested,  which  enables  FTA  to 
support  an  increased  number  of 
meritorious  applications.  A  total  of  63 
applications  have  been  selected  for 
funding.  The  projects  provide  $15 
million  to  61  tribes,  for  transit  planning 
studies  and/or  operational  planning 
($250,000);  startup  projects  for  new 
transit  service  ($1.5  million);  and  for 
enhancements  or  expansion  of  existing 
transit  services  ($13.25  million). 

Special  Requirments  Under  ARRA 
Tribal  Transit  Program:  ARRA  funding 
must  be  obligated  in  a  grant  by  June  30, 
2010.  FTA  reserves  the  right  to 
redistribute  funds  not  obligated  by  the 
June  30,  2010  date  to  other  successful 
applicants  that  have  obligated  their 
ARRA  TTP  funds.  Any  tribe  receiving 
ARRA  funds  must  also  abide  by  the 
special  reporting  requirements  under 
ARRA  which  includes; 

Section  1511:  Certifications. 

Section  1512:  Reports  on  Use  of  Funds. 
Section  1512(h):  Registration. 

Section  1201(c)(2):  Periodic  Reports. 

Each  of  the  102  awardees,  as  well  as 
the  applicants  not  selected  for  funding, 
will  receive  a  letter  explaining  the 
funding  decision.  Following  publication 
of  this  Notice,  an  FTA  regional  tribal 
liaison  will  contact  each  applicant 
selected  for  funding  to  discuss  each 


tribe’s  specific  technical  assistance 
needs.  I^A  will  also  host  a  special 
ARRA  reporting  webinar  shortly  after 
the  publication  of  this  Notice.  In  the 
event  the  contact  information  provided 
by  your  tribe  in  the  application  has 
changed,  please  contact  your  tribal 
liaison  with  the  current  information  in 
order  to  expedite  the  grant  award 
process. 

Issued  in  Washington,  DC,  this  15th  day  of 
December  2009. 

Peter  M.  Rogoff, 

Administrator. 

Appendix — FTA  Regional  Offices  and 
Tribal  Transit  Liaisons 

Region  I — Massachusetts,  Rhode  Island, 
Connecticut,  New  Hampshire,  Vermont  and 
Maine — Richard  H.  Doyle,  FTA  Regional 
Administrator,  Volpe  National 
Transportation  Systems  Center,  Kendall 
Square,  55  Broadway,  Suite  920,  Cambridge, 
MA  02142-1093,  Phone;  (617)  494-2055, 

Fax:  (617)  494-2865,  Regional  Tribal 
Liaison(s):  Laurie  Ansaldi  and  Judi  Molloy. 

Region  II— ^New  York,  New  Jersey — Brigid 
Hynes-Cherin,  FTA  Regional  Administrator, 
One  Bowling  Green,  Room  429,  New  York, 

NY  10004-1415,  Phone:  (212)  668-2170,  Fax: 
(212)  668-2136,  Regional  Tribal  Liaison; 
Darin  Allan. 

Region  III — Pennsylvania,  Maryland, 
Virginia,  West  Virginia,  Delaware, 
Washington,  DC,  Letitia  Thompson,  FTA 
Regional  Administrator,  1 760  Market  Street, 
Suite  500,  Philadelphia,  PA  19103-4124, 
Phone:  (215)  656-7100,  Fax;  (215)  656-7260. 
(NO  TRIBES) 

Region  IV — Georgia,  North  Garolina,  South 
Carolina,  Florida,  Mississippi,  Tennessee, 
Kentucky,  Alabama,  Puerto  Rico,  Virgin 
Islands — Yvette  G.  Taylor,  FTA  Regional 
Administrator,  230  Peachtree  St.,  NW.,  Suite. 
800,  Atlanta,  GA  30303,  Tel.:  404-865-5600, 
Fax:  404-865-5600,  Regional  Tribal  Liaisons: 
Jamie  Pfister  and  Tajsha  LaShore. 

Region  V — Illinois,  Indiana,  Ohio, 
Wisconsin,  Minnesota,  Michigan — Marisol  R. 
Simon,  FTA  Regiqnal  Administrator,  200 
West  Adams  Street,  Suite  320,  Chicago,  IL 
60606-5232,  Phone:  (312)  353-2789,  Fax: 
(312)  886-0351,  Regional  Tribal  Liaisons: 
Joyce  Taylor  and  Angelica  Salgado. 

Region  VI — Texas,  Nevn  Mexico,  Louisiana, 
Arkansas,  Oklahoma — Robert  Patrick,  FTA 
Regional  Administrator,  819  Taylor  Street, 
Room  8A36,  Ft.  Worth,  TX  76102,  Phone: 
(817)  978-0550,  Fax:  (817)  978-0575, 
Regional  Tribal  Liaison;  Lynn  Hayes. 

Region  VII — Iowa,  Nebraska,  Kansas, 
Missouri — ^Mokhtee  Ahmad,  FTA  Regional 
Administrator,  901  Locust  Street,  Suite  404, 
Kansas  City,  MO  64106,  Phone:  (816)  329— 
3920,  Fax:  (816)  329-3921,  Regional  Tribal 
Liaisons:  Joni  Roeseler  and  Cathy  Monroe. 

Region  VIII — Colorado,  North  Dakota, 
South  Dakota,  Montana,  Wyoming,  Utah — 
Terry  Rosapep,  FTA  Regional  Administrator, 
12300  West  Dakota  Avenue,  Suite  310, 
Lakewood,  CO  80228-2583,  Phone:  (720) 
963-3300,  Fax:  (720)  963-3333,  Regional 
Tribal  Liaisons:  Jennifer  Stewart  and  David 
Backhouse. 
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Region  IX — California,  Arizona,  Nevada, 
Hawaii,  American  Samoa,  Guam — Leslie 
Rogers,  FTA  Regional  Administrator,  201 
Mission  Street,  Suite  1650,  San  Francisco, 

CA  94105-1926,  Phone:  (415)  744-3133,  Fax: 
(415)  744— 2726,  Regional  Tribal  Liaison:  Eric 
Eidlin. 

Region  X — Washington,  Oregon,  Idaho, 
Alaska — Richard  Krochalis,  FTA  Regional 
Administrator,  Jackson  Federal  Building,  915 
Second  Avenue,  Suite  3142,  Seattle,  WA 
98174-1002,  Phone:  (206)  220-7954,  Fax: 
(206)  220-7959,  Regional  Tribal  Liaison:  Bill 
Ramos. 

[FR  Doc.  E9--30197  Filed  12-17-09;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Finai  Federal  Agency  Actions 
on  NC  119  Reiocation — t^ebane, 
Alamance  County,  NC 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Limitations  on  claims 
for  Judicial  Review  of  Actions  by  FHWA 
and  other  Federal  Agencies. 

SUMMARY:  This  notice  announces  actions 
taken  by  FHWA  and  other  Federal 
agencies  that  are  final  within  the 
meaning  of  23  U.S.C.  139(1)(1).  The 
actions  relate  to  a  proposed  highway 
project,  the  NC  119  Relocation  from  1- 
85/40  to  south  of  SR  1918  (Mrs.  White 
Lane) — Mebane,  Alamance  County, 

North  Carolina.  Those  actions  grant 
licenses,  permits,  and  approvals  for  the 
project. 

DATES:  By  this  notice,  the  FHWA  is 
advising  the  public  of  final  agency 
actions  subject  to  23  U.S.C.  139  (l)(l). 

A  claim  seeking  judicial  review  of  the 
Federal  agency  actions  on  the  highway 
project  will  be  barred  unless  the  claim 
is  filed  on  or  before  June  16,  2010.  If  the 
Federal  law  that  authorizes  judicial 
review  of  a  claim  provides  a  time  period 
of  less  than  180  days  for  filing  such 
claim,  then  that  shorter  time  period  still 
applies. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  W.  Coleman,  P.  E., 
Preconstruction  and  Environmental 
Director,  Federal  Highway 
Administration,  310  New  Bern  Avenue, 
Suite  410,  Raleigh,  North  Carolina, 
27601-1418;  Telephone:  (919)  747- 
7014;  e-mail:  clarence, coIeman@dot.gov. 
FHWA  North  Carolina  Division  Office’s 
normal  business  hours  are  8  a.m.  to  5 
p.m.  (Eastern  Time).  You  may  also 
contact  Gregory  J.  Thorpe,  PhD,  Project 
Development  and  Environmental 
Analysis  Branch  Manager,  North 
Carolina  Department  of  Transportation 


(NCDOT),  1  South  Wilmington  Street 
(Delivery),  1548  Mail  Service  Center, 
Raleigh,  North  Carolina  27699-1548; 
Telephone  (919)  733-3141, 
gthoTpe@dot. state. nc. us.  NCDOT — 
Project  Development  and  Environmental 
Analysis  Branch  Office’s  normal 
business  hours  are  8  a.m.  to  5  p.m. 
(Eastern  Time). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  FHWA  has  taken 
final  agency  action  subject  to  23  U.S.C. 
139  (1)(1)  by  issuing  licenses,  permits, 
and  approvals  for  the  following  highway 
project  in  the  State  of  North  Carolina: 

NC  119  Relocation,  Federal-aid  Project 
No.  STP-119(1),  Alamance  County, 

North  Carolina.  This  project  identified  a 
need  to  address  capacity  constraints  and 
connectivity  deficiencifes  along  the 
existing  NC  119  in  Mebane,  North 
Carolina.  The  proposed  action  will 
improve  5.6  miles  of  NC  119  from  1-85/ 
40  to  south  of  SR  1918  (Mrs.  White 
Lane).  Beginning  at  1-86/40,  the  selected 
alternative  (Alternative  9)  constructs  a 
six-lane,  median  divided  facility  before 
transitioning  to  a  four-lane,  median 
divided  typical  section  in  the  vicinity  of 
Fieldstone  Drive.  The  project  includes,  a 
grade  separation  over  the  North  Carolina 
Railroad  and  US  70,  which  lies  adjacent 
to  the  railroad.  The  actions  by  the 
Federal  agencies,  and  the  laws  under 
which  such  actions  were  taken,  are 
described  in  the  Final  Environmental 
Impact  Statement  (FEIS)  for  the  project, 
approved  on  June  11,  2009,  in  the 
FHWA  Record  of  Decision  (ROD)  issued 
on  December  8,  2009,  and  in  other 
documents  in  the  FHWA  administrative 
record.  The  FEIS,  ROD,  and  other 
documents  in  the  FHWA  administrative 
record  file  are  available  by  contacting 
the  FHWA  or  NCDOT  at  the  addresses 
provided  above.  The  FHWA  FEIS  and 
ROD  can  be  viewed  at  the  NCDOT — 
Project  Development  and  Environmental 
Analysis  Branch,  1  South  Wilmington 
Street,  Raleigh,  North  Carolina; 

NCDQT — Division  7  Alamance  County 
Resident  Engineer  Office,  115  East 
Crescent  Square  Drive,  Graham,  North 
Carolina;  Mebane  Public  Library,  101 
South  1st  Street,  North  Carolina;  City  of 
Mebane  Planning  &  Zoning  Department, 
106  East  Washington  Street,  Mebane, 
North  Carolina;  Alamance-Burlington 
School  System,  1712  Vaughn  Road, 
Burlington,  North  Carolina;  and 
Alamance  County  Planning  Department, 
217  College  Street,  Suite  C,  Graham, 
North  Carolina. 

This  notice  applies  to  all  Federal 
agency  decisions  as  of  the  issuance  date 
of  this  notice  and  all  laws  under  which 
such  actions  were  taken,  including  but 
not  limited  to: 


1.  Genera/:  National  Environmental 
Policy  Act  (NEPA)  [42  USC  4321-4351); 
Federal-Aid  Highway  Act  [23  U.S.C. 

109). 

2.  Air;  Clean  Air  Act  [42  U.S.C.  7401- 
7671(q)l. 

3.  Land:  Section  4(f)  of  the 
Department  of  Transportation  Act  of 
1966  [49  U.S.C.  303);  Landscaping  and 
Scenic  Enhancement  (Wildflowers)  [23 
U.S.C.  319). 

4.  Wildlife:  Endangered  Species  Act 
[16  use  1531-1544  and  Section  1536], 
Marine  Mammal  Protection  Act  [16 
U.S.C.  1361],  Anadromous  Fish 
Conservation  Act  [16  U.S.C.  757(a)-. 
757(g)],  Fish  and  Wildlife  Coordination 
Act  [16  U.S.C.  661-667(d)],  Migratory 
Bird  Treaty-Act  [16  U.S.C.  703-712], 
Magnuson-Stevenson  Fishery 
Conservation  and  Management  Act  of 
1976,  as  amended  [16  U.S.C.  1801  et 
seq.]. 

5.  Historic  and  Cultural  Resources: 
Section  106  of  the  National  Historic* 
Preservation  Act  of  1966,  as  amended 
[16  U.S.G.  470(f)  et  seq.];  Archeological 
Resources  Protection  Act  of  1977  [16 
U.S.C.  470(aa)-ll];  Archeological  and 
Historic  Preservation  Act  [16  U.S.C. 

469— 469(c)];  Native  American  Grave 
Protection  and  Repatriation  Act 
(NAGPRA)  [25  U.S.C.  3001-3013]. 

6.  Social  and  Economic:  Civil  Rights 
Act  of  1964  [42  U.S.C.  2000(d)- 
2000(d)(1)];  American  Indian  Religious 
Freedom  Act  [42  U.S.C.  1996];  Farmland 
Protection  Policy  Act  (FPPA)  [7  U.S.C. 
4201-4209]. 

7.  Wetlands  and  Water  Resources: 
Land  and  Water  Conservation  Fund 
(LWCF)  [16  U.S.C.  4601-4604];  Safe 
Drinking  Water  Act  (SDWA)  [42  U.S.C. 
300(f)-300(j)(6)];  Wild  and  Scenic 
Rivers  Act  [16  U.S.C.  1271-1287]; 
Emergency  Wetlands  Resources  Act  [16 
U.S.C.  3921,  3931];  TEA-21  Wetlands 
Mitigation  [23  U.S.C.  103(b)(6)(m), 
133(b)(ll)];  Flood  Disaster  Protection 
Act  [42  U.S.C.  4001-4128]. 

8.  Hazardous  Materials: 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  [42  U.S.C.  9601-9675]; 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA); 
Resource  Conservation  and  Recovery 
Act  (RCRA)  [42  U.S.C.  6901-6992(k)]. 

9.  Executive  Orders:  E.O.  11990 
Protection  of  Wetlands;  E.O.  11988 
Floodplain  Management;  E.O.  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low  Income 
Populations;  E.O.  11593  Protection  and 
Enhancement  of  Cultural  Resources; 
E.O.  13007  Indian  Sacred  Sites;  E.O. 
13287  Preserve  America;  E.O.  13175 
Consultation  and  Coordination  with 
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Indian  Tribal  Governments;  E.O.  11514 
Protection  and  Enhancement  of 
Environmental  Quality;  E.O.  13112 
Invasive  Species. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  139  (1)(1) 

Issued  on:  December  10,  2009. 

Clarence  W.  Coleman, 

Preconstruction  and  Environmental  Director, 
Raleigh,  North  Carolina. 

[FR  Doc.  E9-30118  Filed  12-17-09;  8:45  ami 
BILUNG  CODE  4910-RY-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35250  (Sub-No. 

1)1 

LRY,  LLC  D.B.A.  Lake  Railway — Lease 
and  Operation  Exemption — Rail  Line  in 
Lake  County,  OR 

LRY,  LLC  D.B.A.  Lake  Railway  (LRY), 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
lease  from  Lake  County,  OR  (Lake 
County),  and  to  operate  54.45  miles  of 
railroad  on  the  L^eview  Branch, 
extending  from  milepost  458.60  at 
Alturas,  CA,  to  milepost  513.05,  at 
Lakeview,  OR.^  That  line  had  been 
previously  leased  to  Modoc  Railway  and 
Land  Company,  LLC  (MR&L),  and 
operated  by  Modoc  Northern  Railroad 
Co  (MNNR).  According  to  LRY,  Lake 
County  has  terminated  that  lease  and 
filed  an  adverse  discontinuance 
application  with  the  Board,  which  was 
granted.2 

This  transaction  is  related  to  a 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No.  . . 
35250,  LRY,  LLC  D.B.A.  Lake  Railway — 
Lease  and  Operation  Exemption — Union 
Pacific  Railway  Company,  wherein  LRY 
seeks  to  lease  and  operate  62.21  miles 
of  UP’s  lines  of  railroad,  consisting  of: 

(1)  Part  of  the  Modoc  Subdivision, 
extending  from  milepost  445.6  near 
MacArthur,  CA,  to  milepost  506.1  near 
Perez,  CA;  and  (2)  part  of  the  Lakeview 


'  The  notice  had  stated  that  the  line  extended 
from  milepost  458.60  at  Alturas,  CA,  to  milepost 
512.30,  at  Lakeview,  OR,  for  a  total  distance  of 
53.70  miles.  On  December  14,  2009,  LRY  filed  a 
pleading  amending  its  notice  to  reflect  the  correct 
milepost  and  distance. 

2  See  Lake  County,  Oregon — Adverse 
Discontinuance  of  Rail  Service — Modoc  Railway 
and  Land  Company,  LLC  and  Modoc  Northern 
Railroad  Company,  STB  Docket  No.  AB-1035  (STB 
served  Nov.  17,  2009). 


Branch,  extending  from  milepost  456.89 
to  milepost  458.60  at  Alturas,  CA. 

The  transaction  cannot  be 
consummated  until  January  1,  2010,  the 
effective  date  of  the  exemption  (30  days 
after  the  exemption  is  filed).  ^ 

LRY  certifies  that,  as  a  result  of  this 
transaction,  its  projected  revenues  will 
not  exceed  those  that  would  quality  it 
as  a  Class  III  carrier. 

Pursuant  to  the  Consolidated 
Appropriations  Act,  2008,  Public  Law 
No.  110-161,  §  193,  121  Stat.  1844 
(2007),  nothing  in  this  decision 
authorizes  the  following  activities  at  any 
solid  waste  rail  transfer  facility: 
Collecting,  storing  or  transferring  solid 
waste  outside  of  its  original  shipping 
container;  or  separating  or  processing 
solid  waste  (including  baling,  crushing, 
compacting,  and  shredding).  The  term 
“solid  waste”  is  defined  in  section  1004 
of  the  Solid  Waste  Disposal  Act,  42 
U.S.C.  6903. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  to  stay  must  be 
filed  by  no  later  than  December  24,  2009 
(at  least  7  days  bdfore  the  exemption 
becomes  effective). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35250  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  395  E  Street,  SW.,  Washington, 
DC  20423-0001.  In  addition,  a  copy 
must  be  served  on  James  H.  M.  Savage, 
Of  Counsel,  John  D.  Heffner,  PLLC,  1750 
K  Street,  NW.,  Suite  200,  Washington, 
DC  20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  “http:// 
www.stb.dot.gov.”  % 

Decided:  December  15,  2009. 

By  the  Board,  Rachel  D.  Campbell, 

Director,  Office  of  Proceedings. 

Jeffrey  Herzig, 

Clearance  Clerk. 

[FR  Doc.  E9-30102  Filed  12-17-09;  8:45  am] 
BILUNG  CODE  4915-01-P 


®  LRY  states  in  its  notice  that  it  plans  to 
commence  operations  on  or  after  December  31, 
2010. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35250] 

LRY,  LLC  D.B.A.  Lake  Railway — Lease  . 
and  Operation  Exemption — Union 
Pacific  Railroad  Company 

LRY,  LLC  D.B.A.  Lake  Railway  (LRY), 
a  nbncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
lease  from  Union  Pacific  Railroad 
Company  (UP),  and  to  operate  62.21 
miles  of  UP’s  lines  of  railroad, 
consisting  of:  (1)  Part  of  the  Modoc 
Subdivision,  extending  from  milepost 

445.6  near  MacArthur,  CA,  to  milepost 
506.1  near  Perez,  CA;  and  (2)  part  of  the 
Lakeview  Branch,  extending  from 
milepost  456.89  to  milepost  458.60  at 
Alturas,  CA  (the  lines). 

This  transaction  is  related  to  a 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
35250  (Sub-No.  1),  LRY,  LLC  D.B.A. 

Lake  Railway — Lease  and  Operation 
Exemption — Rail  Line  in  Lake  County, 
OR,  wherein  LRY  seeks  to  lease  and 
operate  54.45  miles  of  railroad  on  the 
Lakeview  Branch,  owned  by  Lake 
County,  OR,  extending  from  milepost 

458.6  at  Alturas,  to  milepost  513.05,  at 
Lakeview,  OR.  The  lines  involved 
herein,  and  the  line  involved  in  the 
(Sub-No.  1)  proceeding  had  been 
previously  leased  to  Modoc  Railway  and 
Land. Company,  LLC  (MR&L),  and 
operated  by  Modoc  Northern  Railroad 
Co.  (MNRR).  UP  has  terminated  the 
lease  with  MR&L  and  MNRR  and  plans 
to  file  for  adverse  discontinuance 
authority  for  MNRR  from  the  Board. 

The  transaction  cannot  be 
consummated  until  January. 1,  2010,  the 
effective  date  of  the  exemption  (30  days 
after  the  exemption  is  filled).^ 

LRY  certifies  that,  as  a  result  of  this 
transaction,  its  projected  revenues  will^ 
not  exceed  those  that  would  qualify  it 
asi.  a  Class  III  carrier. 

Pursuant  to  the  Consolidated 
Appropriations  Act,  2008,  Public  Law 
No.  110-161,  §  193,  121  Stat.  1844 
(2007),  nothing  in  this  decision 
authorizes  the  following  activities  at  any 
solid  waste  rail  transfer  facility: 
Collecting,  storing  or  transferring  solid 
waste  outside  of  its  original  shipping 
container;,  or  separating  or  processing 
solid  waste  (including  baling,  crushing, 
compacting,  and  shredding).  The  term 
“solid  waste”  is  defined  in  section  1004 
of  the  Solid  Waste  Disposal  Act,  42 
U.S.C.  6903. 


'  LRY  states  imits  notice  that  it  plans  to 
commence  operations  on  or  after  December  31, 
2009. 
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If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  to  stay  must  be 
filed  by  no  later  than  December  24,  2009 
(at  least  7  days  before  the  exemption 
becomes  effective). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35250  must  be  filed  with  the 
Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  must  be  served 
on  James  H.  M.  Savage,  Of  Counsel, 

John  D.  Heffner,  PLLC,  1750  K  Street, 
NW.j  Suite  200,  Washington,  DC  20006. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  “http:// 
www.stb.dot.gov.” 

Decided;  December  15,  2009. 

By  the  Board,  Rachel  J).  Campbell, 

Director,  Office  of  Proceedings. 

Jeffrey  Herzig, 

Clearance  Clerk. 

[FR  Doc.  E9-30109  Filed  12-17-09;  8:45  ami 
BILLING  CODE  491S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  Update  and  Request  for 
Review  for  Modesto  City-County 
Airport,  Modesto,  CA 

AGENCY;  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  Thd  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  update  that  was 
submitted  for  Modesto  City-County 
Airport  under  the  provisions  of  49 
U.S.C.  47501  et  seq.  (the  Aviation  Safety 
and  Noise  Abatement  Act,  .hereinaftet 
referred  to  as  “the  Act”)  and  14  CFR 
part  150  by  City  of  Modesto.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  under 
14  CFR  part  150  for  Modesto  City- 
County  Airport  were  in  compliance 
with  applicable  requirements,  effective 
January  9,  2009  (74  FR  4499).  The 
proposed  noise  compatibility  program 
update  will  be  approved  or  disapproved 
on  or  before  June  6,  2010. 

DATES:  Effective  Date:  The  effective  date 
of  the  start  of  FAA’s  review  of  the  noise 
compatibility  program  update  is 


December  9,  2009.  The  public  comment 
period  ends  February  8,  2010. 

FOR  FURTHER  INFORMATION  CONTACT: 
Camille  Garibaldi,  Environmental 
Protection  Specialist,  Federal  Aviation 
Administration,  Western-Pacific  Region, 
San  Francisco  Airports  District  Office, 
831  Mitten  Road,  Suite  210,  Burlingame, 
California  94010.  Telephone  number: 
(650)  876^2778,  extension  613. 
Comments  on  the  proposed  noise 
compatibility  program  update  should 
also  be  submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  update  for 
Modesto  City-County  Airport  which 
will  be  approved  or  disapproved  on  or 
before  June  6,  2010.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  the  Act,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  reduce  existing  non¬ 
compatible  uses  and  prevent  the 
introduction  of  additional  non¬ 
compatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  update  for 
Modesto  City-County  Airport,  effective 
on  December  6,  2009.  The  airport 
operator  has  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
47504  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  FAR  Part  150  requirements 
for  the  submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  June  6,  2010. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  section  1^0.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety  or  create  an  undue  ’ 
burden  on  interstate  or  foreign 
commerce,  and  whether  they  are 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  non¬ 
compatible  land  uses  and  preventing  the 


introduction  of  additional  non¬ 
compatible  land  uses.  ' 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments  relating  to  these  factors,  other 
than  those  properly  addressed  to  local 
land  use  authorities,  will  be  considered 
by  the  FAA  to  the  extent  practicable. 
Copies  of  the  noise  exposure  maps  and 
the  proposed  noise  compatibility 
program  update  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration, 
National  Headquarters,  Planning  and 
Environmental  Division,  APP-^00,  800 
Independertce  Avenue.  SW.,  Room  621, 
Washington,  DC  20591. 

Federal  Aviation  Administration, 
Western-Pacific  Region  Office,  Airports 
Division,  Room  3012,  15000  Aviation 
Boulevard,  Hawthorne,  CA  90261. 

Federal  Aviation  Administration, 
Western-Pacific  Region,  San  Francisco 
Airports  District  Office,  831  Mitten 
Road,  Suite  210,  Burlingame,  CA  94010. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Hawthorne,  California  on 
December  9,  2009. 

Mia  Paredes  RatclifT, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Region,  AWP-600. 

[FR  Doc.  E9-30186  Filed  12-17-09:  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  from  certain  requirements 
of  its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested,  and  the 
petitioner’s  arguments  in  favor  of  relief. 

Railserve,  Inc. 

(Waiver  Petition  Docket  Number  FRA- 
2009-0115) 

The  Railserve,  Inc.  (RASX)  of  Atlanta, 
Georgia,  has  petitioned  for  a  permanent 
waiver  of  compliance  for  two  (2) 
locomotives  from  the  requirements  of 
the  Railroad  Safety  Glazing  Standards, 
Title  49  CFR  Part  223,  which  require 
certified  glazing  in  all  windows.  The 
reporting  marks  on  these  locomotives 
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are  RASX  2120  and  RASX  1286.  These 
locomotives  are  used  in  switching 
operations  inside  the  Kinder  Morgan 
chemical  plant  in  Houston,  Texas.  The 
switching  operations  involve 
interchange  with  the  Union  Pacific 
Railroad  for  inbounds  and  outbounds 
only,  on  the  trackage  that  is  less  than  V4 
mile  long.  RASX  states  that  there  is  no 
history  of  vandalism  at  the  Kinder 
Morgan  chemical  plant  in  Houston, 

Texas,  and  that  both  locomotives  are 
parked  inside  the  plant  at  all  times.  The 
top  speed  of  operations  is  5  mph.  RASX 
has  stated  that  to  install  glass  at  FRA 
specifications  would  be  cost  prohibitive. 
Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data*,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2009- 
0115)  and  may  be  submitted  by  any  of 
the  following  methods: 

•  Web  site:  http:// 

www.reguIations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  Docket  Operations  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  W12-140, 
Washington,  DC  20590. 

•  Hand  Delivery:  1200  New  Jersey 
Avenue,  SE.,  Room  W12-140, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is. 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility’s  Web  site  at 
http://www.regulations.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
conununications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
document  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 


review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  at  http://www.dot.gov/ 
privacy.html. 

Issued  in  Washington,  DC  on  December  11, 
2009. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  E9-30200  Filed  12-17-09;  8:45  am) 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  from  certain  requirements 
of  its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested,  and  the 
petitioner’s  arguments  in  favor  of  relief. 

The  National  Railroad  Passenger 
Corporation 

(Docket  Number  FRA-2009-0103) 

By  letter  dated  September  28,  2009, 
the  National  Railroad  Passenger 
Corporation  (Amtrak),  a  Class  1 
Railroad,  petitioned  FRA  for  a  waiver  of 
compliance  from  49  CFR  part  214 
(Railroad  Workplace  Safety)  related  to 
the  removal  of  snow  from  passenger 
station  platforms  outside  of  the 
Northeast  Corridor.  Notice  of  this 
waiver  request  was  published  on 
October  30,  2009.  74  FR  56257.  Amtrak 
subsequently  withdrew  its  September 
28,  2009,  waiyer  request  and  by  letter 
dated  November  13,  2009,  Amtrak 
submitted  a  modified  request  for  waiver 
from  49  CFR  part  214,  again  related  to 
the  removal  of  snow  from  passenger 
station  platforms  outside  of  the 
Northeast  Corridor. 

Section  214.335  of  Part  214  specifies 
the  methods  by  which  roadway  work 
groups  may  be  provided  on-track  safety 
when  fouling  tracks  to  perform  work. 
Fouling  a  track  means  “the  placement  of 
an  individual  or  ari  item  of  equipment 
in  such  proximity  to  a  track  that  the 
individual  or  equipment  could  be  struck 
by  a  moving  train  or  on-track 
equipment,  or  in  any  case  is  within  four 
feet  of  the  field  side  of  the  near  running 
rail.”  Amtrak  states  that  the  current 
definition  of  fouling  a  track  prevents  the 
timely  removal  of  snow  from  the  last 


three  feet  of  station  platforms  adjacent 
to  the  track  and  it  discourages  the 
removal  of  snow  in  an  area  where  snow 
removal  is  critical  for  passenger  safety. 
Accordingly,  Amtrak  seeks  permission 
to  implement  alternative  protection  for 
workers  removing  snow. 

In  accordance  with  Amtrak’s  waiver 
request,  only  Amtrak  employees  and 
contractors  trained  on  the  alternative 
protection  methods  will  be  used  to 
remove  snow  from  platforms  and  when 
relying  on  the  proposed  alternative 
protection  procedure,  only  small  tools 
such  as  shovels,  brooms  and  leaf 
blowers  would  be  used.  If  large, 
powered  equipment  is  to  be  used, 

Amtrak  would  comply  with  49  CFR  part 
214. 

The  alternative  protection  procedure 
would  also  include: 

1.  Job  briefings  to  discuss  work  to  be 
done. 

2.  Prohibition  on  workers’  feet 
crossing  the  yellow  tactile  strip. 

3.  Prohibition  on  conducting  snow 
removal  in  the  presence  of  moving 
trains. 

'  Amtrak  also  submits  they  are  not 
aware  of  any  safety  incidents  associated 
with  the  recommended  procedures  at 
the  many  stations  maintained  by  public 
agencies  such  as  municipalities  that  use 
non  railroad  employees  to  clear 
platforms. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2009- 
0103)  and  may  be  submitted.by  any  of 
the  following  methods: 

•  Web  site:  http:// 

WWW. regulations  gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mai/;  Docket  Operations  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  W12-140, 
Washington,  DC  20590. 

•  Hand  Delivery:  1200  New  Jersey 
Avenue,  SE.,  Room  W12-140, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
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taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility’s  Web  site  at 
http://www.regulations.gov. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  conunents 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Issued  in  Washington,  DC  on  December  11, 
2009. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  E9-30202  Filed  12-17-09;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  from  certain  requirements 
of  its  safety  standards.  The  individual 
petition  is  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested,  and  the 
petitioner’s  arguments  in  favor  of  relief. 

Union  Pacific  Railroad  Company 
(Docket  Number  FRA-2009-0109) 

The  Union  Pacific  Railroad  (UP) 
would  like  to  respectfully  request  a 
waiver  to  the  portion  of  49  CFR  236.303 
requiring  portable  derails  to  be 
connected  to  the  signal  system.  Due  to 
the  current  economic  downturn,  UP  has 
found  it  necessary  to  use  main,  siding, 
and  auxiliary  tracks  to  facilitate  the 
storing  of  cars.  Cars  and  equipment  are 
being  stored  in  accordance  with  49  CFR 
232.103.  The  railroad  also  feels  that  the 
placing  of  portable  derails  on  these 
tracks  will  increase  the  security  of  these 
cars  that  are  being  stored  for  an 
undetermined  length  of  time. 


Interested  peurties  are  invited  to 
participate  in  these  proceedings  by 
submitting  wrritten  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  fpr  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2009- 
0109)  and  may  be  submitted  by  any  of 
the  following  methods: 

•  Web  site:  http:// 

www.reguIations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Maj7:Docket  Operations  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  VV12-140, 
Washington,  DC  20590. 

•  Hand  Delivery:  1200  New  Jersey 
Avenue,  SE.,  Room  W12-140, 
Washington,  DC  20590,  between  9  a.m.’ 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  exaihination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility’s  Web  site  at 
http://www.reguIations.gov. . 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
'document  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  at  http://www.dot.gov/ 
privacy, html. 

Issued  in  Washington,  DC  on  December  11, 
2009. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

(FR  Doc.  E9-30199  Filed  12-17-09;  8:45  am] 
BILLINd  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

I 

Surface  Transportation  Board  > 
[STB  Finance  Docket  No.  35325] 

CSX  Transportation,  Inc. — Trackage 
Rights  Exemption— Illinois  Central 
Railroad  Company 

Pursuant  to  a  written  trackage  rights 
agreement,  Illinois  Central  Railroad 
Company  (IC)  has  agreed  to  grant 
limited  overhead  trackage  rights  to  CSX 
Transportation,  Inc.  (CSXT),^  over  IC’s 
line  of  railroad  between:  (1)  The  Decatur 
Street  road  crossing,  at  or  near  milepost 
77.7,  and  mflepost  76.7,  on  IC’s  Peoria 
Subdivision,  including  IC’s  connection 
with  CSXT,  a  distance  of  approximately 
1  mile;  (2)  milepost  30.5  and  milepost 
28.6  on  IC’s  Peoria  Subdivision  (Green 
Switch  Spur),  a  distance  of 
approximately  1.9  miles;  and  (3)  IC’s 
lead  track  from  its  connection  to  the 
Green  Switch  Spur  to  IC’s  connection 
with  the  Archer  Daniel  Midland 
Company’s  Run-Around-Yard  (ADM 
facilities)  on  IC’s  Peoria  Subdivision,  a 
distance  of  approximately  0.7  miles. 

The  entire  length  of  the  lines  is  3.6 
miles,  all  in  Decatur,  IL.  The  trackage 
rights  also  include  the  use  of:  All 
sidings,  yard  tracks,  and  yard  leads  now 
existent  or  hereafter  constructed  along 
the  tracks;  and  the  right-of-way  for  the^ 
tracks  to  be  used,  signals,  interlocking 
devices  and  plants,  telegraph  and 
telephone  lines,  and  other 
appurtenances  necessary  to  the  use  of 
the  tracks. 

The  transaction  is  schedule  to  be 
consummated  on  or  shortly  after 
January  3,  2010,  the  effective  date  of  the 
exemption  (30  days  after  the  exemption 
is  filed). 

The  purpose  of  the  trackage  rights  is 
to  allow  CSXT  to  provide  more  efficient 
service  to  the  ADM  facilities,  via 
trackage  rights  rather  than  reciprocal 
switching. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — PN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 


>  A  redacted  version  of  the  trackage  rights 
agreement  between  1C  and  CSXT  was  filed  with  the 
notice  of  exemption.  The  full  version  of  the 
agreement,  as  required  by  49  CFR  1180.6(aH7)(ii), 
was  concurrently  filed  under  seal  along  with  a 
motion  for  protective  order.  The  motion  is  being 
addressed  in  a  separate  decision. 
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revoke  Uj«§r.C;  ^ 

10502(d)  be^ledcatafiy  tfmei  The 
filing  of  a  petition  to  invoke  Will  not 
automatically  stay  the  effectivenesjlpf 
the  exemption.  Stay  petitions  must  he 
filed  by  December  28^  2009  (atje^t  7 
days  before  the  exemption  beodfitts 
effective).  "  '  '''  ' 

Pursuant  to  the  Consolidated 
Appropriations  Act,  2008,  Public  Law 
No.  110-161,  §  193, 121  Stat.  1844 
(2007),  nothing  in  this  decision 
authorizes  the  following  activities  at  any 
solid  waste  rail  transfer  facility; 
collecting,  storing,  or  transferring  solid 


waste  outside  of  its  original  shipping 
container;  or  separating  or  processing 
solid  waste  (including  baling,  crushing, 
compacting,  and  shredding).  The  term 
“solid  waste”  is  defined  in  section  1004 
of  the  Solid  Waste  Disposal  Act,  42 
U.S.C.  6903. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35325,  must  be  filed  with 
the  Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each'  . 
pleading  must  be  served  on  Louis  E. 
Gitomer,  Law  Offices  of  Louis  E. 


Gitomer,  LLC,  600  Baltimore  Avenue, 
Suite  301,  Towson,  MD  21204,  and 
Steven  C.  Armbrust,  Esq.,  CSX 
Transportation,  Inc.,  500  Water  Street  J- 
150,  Jacksonville,  FL  32202.  ' 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
www.stb. dot.gov.  ’  ’ 

Decided:  December  14,  2009. 

By  the  Board,  Rachel  D.  Campbell, 
Director,  Office  of  Ihoceedings. 

Kulunie  L.  Cannon, 

Clearance  Clerk. 

[FR  Doc.  E9-30082  Filed  12-17-09;  8:45  am] 
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